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ADVERTISEMENT. 


THE  prefcnt  Edition  of  Lord  Coke's  Second,  Third,  and 
Fourth  Inftitute,  is  executed  on  the  plan  of  unifor- 
itiiiy  with  the  late  Edition  of  theFirfl  Inftitute,  publilhed  with 
the  Notes  of  Mr.  Hargrave  and  Mr.  Butler. 

In  addition  to  the  more  ancient  Statutes,  commented  upon 
and  explained  in  the  Second  Inftitute,  which,  in  all  the 
former  Editions  were  extant  only  in  the  original  Latin  ancf 
Law  French,  Tranflations  are  now  given  from  the  moft 
authentic  copies,  accompanied  with  fuch  illuftrative  references 
to  more  modern  authorities  as  have  occurred  to  the  learned 
rnduftry  of  the  kter  Editors  of  the  Statute  Lav/,  particularly 
of  the  very  accurate  and  laborious  John  Cajj  Efq.  which  are 
diftincruiftied  from  the  original  references  of  Lord  Coke,  in  the 
fame  manner  as  the  additional  references  in  the  margin  of  the 
Firft  Inftitute. 

The  particular  chapters,  fe(5lions,  and  paflages  commented 
upon,  are  alfo  now  firft  pointed  out  by  a  numerical  mark  of 
reference  applying  to  the  correfpondent  part  of  the  Com- 
mentary ;  which  will  be  found  greatly  to  aflift  the  reader  in  the 
perufal  of  and  occafional  reference  to,  any  part  of  each  Statute 
or  Chapter. 

In  the  courfe  of  the  examination  which  the  Text  has  under- 
gone, afiifted  by  ^  corrected  copy  from  the  library  of  the  late 
Henry  Botdt  Cay^  Efq.  it  appears  that  a  great  number  of  altera- 

II.  Inst.  a  2  '  tions 


ADVERTISEMENT. 

tions  had  been  adopted,  without  any  emendation,  in  the  laft 
printed  edition  in  folio,  not  merely  in  the  orthography  and 
other  trivial  relpeds,  but  very  frequently  in  the  references  to 
authorities,  which  are  in  many  inftances  very  erroneoufly 
printed. 

It  had  been  propofed  to  accompany  each  Chapter  with  notice 
of  various  judicial  determinations  and  obferyations  of  later 
writers,  which  appear  to  contradict  fome  of  the  authorities, 
pofitions  and  dodrines  contained  more  particularly  in  the 
Third  and  Fourth  Inftitute,  as  alfo  with  Notes  explanatory 
of  fuch  alterations  as  have  fucceffively  taken  place  in  the  law, 
relating  to  the  fubjecls  of  thefe  Inftitutes,  fince  the  time  of 
Lord  Ccke'i  and  fome  coUedions  and  progrefs  have  accord- 
ingly been  made  towards  that  undertaking :  But  it  has  fince 
been  found  advifeable  to  preferve  the  original  order  and  con- 
nexion of  Lord  Coke'^  Work,  and  to  prefent,  at  a  future 
period,  thofe  Notes  in  a  feparate  form,  correfpondent  to 
the  feveral  divifions  and  chapters  of  thefe  Inftitutes,  in  con-, 
formity  with  the  arrangement  of  the  text  and  notes  in  the  laft= 
improved  edition  of  the  Firft  Inftitute. 
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A      P  RO  E  ME 

TO    THE 

SECOND  PART //y6^  INSTITUTES. 


IN  the  firft  part  of  the  Inftitutes,  following  Littleton 
our  guide,  we  have  treated  of  fuch  parts  of  the  com- 
mon laws,  ftatutes,  and  cuftomes,  as  he  in  his  three  books 
hath  left  unto  us.  We  are  in  this  fecond  part  of  the  Infti- 
tutes  to  f[jeak  of  Magna  Gyarta^  and  many  ancient  and 
other  ftatutes,  as  in  the  table  precedent  doe  appeare. 

It  is  c^led  Magna  Charte^  not  that  it  is  great  in  quan- 
tity, for  there  be  many  voluminous  charters  commonly 
pafled,  fpecially  in  thefe  later  times,  longer  then  this  is^ 
jior  comparatively  in  refpeft  that  it  is  greater  then  Charta 
de  Forefta,  but  in  refpe<Sl  of  the  great  importance,  and 
weightinefle  of  the  matter,  as  hereafter  fhall  appeare :  and 
likewife  for  the  fame  caufe  Qiarta  de  Forejloy  is  called 
Magna  Charta  de  Forefia,  and  both  of  them  are  called 
Magna  Charta  Ubertatum  Anglia. 

King  Alexander  was  called  Alexander  Magnus,  not  in 
A  4  refpect 


Marlb.  cap.  5, 
Inl'pex.  25  E-  I. 

12  H     3.     SiMUK- 

tla  i'jtjjapir 
charias.      Bra<£l. 
lib.  3    tol.  z-,j. 
Sc'.'ih  5  fjl.4J4. 
Mirror,  cap.      ^ 
RegiO.-. 
&  E.  3.  Itin' 
Pick  Rot.  43, 
A'ODS  Ci'ie. 
Rot.  Hat.  io. 
M^rc'i  I  £.  3.  de 
perambulatione 
for'  in  com*  Ef- 
iex.  Rot.  Pari. 
£z£.  3-  nu.  361 
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refpeil  of  the  largenefTe  of  his  bouy,  for  he  was  a  little  man, 
but  ill  refpcS:  of  the  greatnefle  of  his  heroical  fpirit,  of  whom 
it  might  be  truly  faid, 

Jl<fe?js  tamen  in  parvo  corpore  7nagna  fuit\ 

io  as  of  this  great  charter  it  may  be  truly  faid,  that  it  is 
magnum  in  parvo. 

And  it  is  alfo  called  Charia  Itbertatum  regn't ;  and  upon 

great  reafon  it  is  fo  called  of  the  effeclj  quia  liberos  facit : 

fometimc  for  the  fame  caufe,  communis  lihertas^  and  le  chartre 

des  franchifes. 

The  Enti?.     ^  There   be  four  ends  of  this  great    charter,  mentioned 

Sapiens  incipit  a 

fine,  in   the   preface,  vi-z..    I.  The  honour   of  Almighty  God, 

&c.  2.  The  fafety  of  the  kings  foulej  3.  The  advance- 
ment of  holy  church ;  and  4.  "^Fhe  amendment  of  the 
realme :  foure  moft  excellent  ends,  whereof  more  {hall  be 
faid  hereafter. 

Bywhatauthorl-         J3y  charter  bearing;  date  the  11.  day  of  February,  in  the 

f)-,  and  when.  •'  '='  ^  •' 

'  9  yeare  of  king  H.  3.  and  fecondly,  by  that  charter  efta- 

blifned  by  authority  of  parliament  then  fitting,  and  fo  entred 
into  the  parliament  roll ;  the  witnefles  to  the  faid  charter 
were  31.  lords  fpintuall,  viz.  Stephen  Langton  archbifliop 
of  Canterbury,  E.  bifhop  of  London,  I.  B.  of  Bath,  P.  of 
Wincheftcr,  H.  of  Lincoln,  Robert  of  Salifbury,  W.  of 
Rcchefter,  W.  of  Worceikr,  L  of  Ely,  H.  of  Hereford,  R. 
of  Ciiiceiter,  William  of  Exeter,  biftiops.  The  abbot  of  S. 
Edcs,  the  abbot  of  S.  Albons,  the  abbot  of  Battaile,  the  ab- 
bot of  S.  Auguflines  in  Canterbury,  the  Abbot  of  Evefham, 
the  abbot  of  Wefiminfter,  the  ubbot  of  Burglie  S.  Peter,  the 
abb'v't  of  Reaoing,  the  abbot  of  Abindon,  the  abbot  of 
MdinicfDury,  the  abbot  of  Winchcombe,  the  abbot  of  Hyde, 
the  abhot  of  Certeley,  the  abbot  of  Shernborn,  the  abbot  of 
Ctrnt,  t'  •  abbot  ot  Abbotebur),  the  abbot  of  Middleton, 
the  able     .n   Sclb;c,  the  abbot  of  Cirencefter;  and  33.  of 

''  the  nubiiiL.,  vi%.  Hubert  de  Burgo  chiefe  juftice  of  Eng- 

^  land, 
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land,  and  32.  earles  and  barons,  viz.  Randall  carle  of  Chef-  \i\ 

ter  and  Lincoln,  William  earle  of  Saliftury,  William  earle 
Warren,  Gilbert  of  Clare  earle  of  Glocefter  and  Hertford, 
William  de  Ferrars  earle  of  Derby,  William  Mandevile 
earle  of  Eflex,  H.  de  Bigod  earle  of  NorfFolk,  William  earle 
of  Albemarle,  H.  earle  of  Hereford,  John  Conftable  of 
Chefter,  Robert  de  Ros,  R.  Fitzwalter,  Robert  de  Vipount, 
William  de  Bruer,  R.  de  Mountfitchet,  P.  Fitzherber^ 
William  de  Aubeine,  Robert  Grefly,  Reignald  de  Brehus, 
John  de  Movenne,  J.  Fitz-Alen,  Hugh  (]e  Mortimer, 
Walter  de  Beauchamp,  William  de  S.  John, Peter  de  Molo- 
iacu,  Brian  de  Lifle,  T.  de  Multon,  Richard  de  Argentein, 
Jeffrey  de  Nevill,  William  Maudint,  John  de  Baalim,  and 
others. 

There  were  many  of  the  great  (barters,  and  G^^r/a  <ir     The  great  provU 
Fore/la,  put  under  the  great  feale,  knd  fent  to  archbifhops,     for  prefcrvauoo 
bifliops,  and  other  men  of  the  clergie,  to  be  fafely  kept,     **  ''* 
whereof  one  of  them  remain  at  this  day  at  Lambeth,  with  the 
ar(;hbi{hop  of  Canterbury. 

Alfo   the   fame  was  entred  of  record  in  a  parliament 
roll. 

And  after  king  E.  i.  by  a£l  of  parliament  did  ordain  that     »S  £•  *•  «*?•  «• 
both  the  iaid  charters  (hould  be  fent  under  the  great  feale, 
as  well  to  the  juflices  of  the  forefl:,  as  to  others,  and  to  all 
fherifFes,  and  to  all  other  the  kings  officers,  and  to  all  the 
cities  through  the  realm,  and  that  the  fame  charters  (hould 
be  fent  to  all  the  cathedrall  churches,  and  that  they  fhould  be     25  E.  u  cap.  3. 
read  and  publifhed  in  every  county  four  times  in-  the  yeare     &  17. 
in  fiill  county,  viz,  the  next  county  day  after  the  feafl  of 
S.  Michael,  and  the  next  county  day  after  Chriflmas,  and  the 
next  county  day  after  Eafter,  and  the  nexc  coaiity  day  after 
the  feaft  of  S.John. 

It  was  for  the   muft  part  declaratory  of  the  principall     Tkc  quality, 
grounds  of  the  funuanentall  laws  of  England,  and  for  the 
•efidue  it  is  additionall  to  fupply  fome  defects  of  the  common 

law; 
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Mat. Par, fo.        hw;  and  it  was  no  new  declaration;  for  king  John  in  the 
246)  S47;  248* 

17  yeare  of  his  raigne  had  granted  the  like,  which  alfo  was 

called  Magna  Charta^  as  appeareth  by  a  record  before  this 

great  charter  made  by  king  H.  3. 

Pafch.  5  H.  3.  Home  ne  fuer''  mor dans'  atud  JVeftmonafterium  des  terres 

tic'  Mordaunc  -'  t  ^  ^ 

i-  53'  ifi  auter  counilcy  car  ceofer  enconf  lejiatut  de  Magna  Charta 

finon  que  ilia ajjifa Jemel interminata fu'tt  coratn  juJiW. 
Stat.  15  E.  I.  Alfo  by  the  faid  ad  of  25  E.  1 .  (called  Confirm'  Chariar') 

Confirm.  Chart. 

it  is  adjudged   in    parliament  that  the  great  charter,   and 
the  charter  of  the  fore  ft  fhould  be  taken  as  the  common 
law. 
How  and  upon  Soon  after  the  making  of  this  great  charter,  the  young 

what  grounds  it  in-  •n-i 

iiath  been  im-  king  by  cvill  counfell  fell  into  great  miflike  with  it,  which 
Hubert  de  Bur  go  Jummm  jujiklnriiis  Anglice  perceiving 
(who  in  former  times*had  been  a  great  lover,  and  well  de- 
ferving  patriot  of  his  country,  and  learned  in  the  laws  (for 

Rot.  chiif.  R^Qt^  clauf.   II  //.  3.  memhr,  44. 1  finde  that  he,  and  many 

II  H.  '5.  membr. 

44.  5  H.  3.  Others  were  juftices  itinerant  in  5  H.  3.  and  I  have  feen  a 

fine  levied  before  him,  and  fixe  other  judges,  between  Ste- 
phen de  Wamcefle,  and  the  abbot  of  Hales)  yet  meaning  to 
make  this  a  ftep  to  his  ambition  (which  ever  rideth  without 
reines)  perfwaded  and  humored  the  king  that  he  might  avoid 
the  charter  of  his  father  king  John  by  dureffe,  and  his  own 
great  chajrta,  and  Charta  de  Forejia  alfo,  for  that  he  was 
within  age  when  he  granted  the  fame,  whereupon  the  king 
in  the  11  yeare  of  his  raign,  being  then  of  full  age,  got  one^f 
the  great  charters,  and  of  the  foreft  into  his  hands,  and  by  the 
counfell  principally  of  this  Hubert  his  chiefe  juftice,  at  a 
councell  holden  at  Oxford,  unjuftly  cancelled  both  the  faid 
charters,  (notwithftanding  the  faid  Hubert  de  Burgo  was 
the  primier  witneffe  of  all  the  temporall  lords  to  both  the  faid 
charters)  whereupon  he  became  in  high  favour  with  the 
king,  infomuch  as  he  was  foon  after  {vi%,  the  10  of  Decem- 
ber, in  the  13  yeare  of  that  king,  created  to  the  higheft  dignit)f 
^at  iiv  thofe  times  any  fubje6t  had)  to  be  an  earle,  vi%,  of 

Kent, 
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Kent.  But  foon  after  (for  flatterers  and  humorifts  have  no 
fure  foundation)  he  fell  into  the  kings  heavy  indignation, 
and  after  many  fearful!  and  mifcrabje  troubles,  he  was  juftly, 
jmd  according  to  law  fentenced  by  his  peeres  in  open  par-     Rot.ciauf.  17H, 

^  3.  tn.  I.  &  2. 

liamcnt,  and  juftly  degraded  of  that  dignity  which  he  unjuftly     Rot.  Pat.  17  H. 

z.  m.  I.  d  tergo 
had  obtained  by  his  counfell  for  cancelling  of  Magna  Clmrta^     &  12. 

apd  Charta  de  FareJIa.  And  the  king  by  his  charter  granted, 
^!od  nosfiitniter  t^  hitegre  ienebimus  judicium  de  Huberto  de 
Burgo  per  barones  dtSium ;  he  was  buried  in  the  Frier  Predi- 
cants where  Whitehall  is  now  built,  fo  as  no  monument 
remains  of  him  at  this  day. 

In  this  advice  Hubert  de  Burgo  either  diflembled  his  opi- 
nion, or  grofly  erred  (as  ever  ambitious  flattery  bedazles  the 
eye,  even  of  them,  that  be  learned)  firft,  for  that  a  king  can-' 
not  avoid  his  charter,  albeit  he  make  it  when  he  is  within 
age,  for  in  refpecl  of  his  royall  and  politique  capacity  as  kino-, 
'  the  law  adjudgeth  him  of  full  age.     Secondly,  it  being  done 
by  authority  of  parliament,  and  enrolled  of  record,  it  was 
ftrange.that  any  man  fliould  think  that  the  king  could  avoid 
them  in  re(pe6t  he  was  within  age.     Thirdly,  it  was  to  no 
end  to  cancel!   one  where  there  were  {o  many,  or  to  liave 
cancelled  all,  when  they  were  of  record  in  the  parliament 
roll,  or  to  have  cancelled  roll  and  all,  when  they  were,  for 
the  moft   part,  but  declaratories  of  the  ancient  common 
laws  of  England,  to  the  obfervation,  and  keeping  whereof, 
the  king  was  bound  and  fworn.     What  fucceflb  thofe  potent     ^xdium  turgc^a 
and  opulent  fubjeds,  Hugh  Spencer  the  father,  and  fon     '^^^"^^^ 
had,  for  giving  rafh  and  evil!  counfell  to  king  E.  2.  enconier 
la  forme  de  la  grand  chartre,  I  had  rather  you  (hould  read 
then  I  fhould  declare. 

After  the  making  of  Migna  Charta,  and  Charta  de  Fo-     Rot.ciauf  ann« 
rejia,  divers  learned  men  in  the  laws,  that  I  may  ufe  the  words     »9  H.  3  «"•  -^' 
of  the  record,  kept  fchooles  of  the  law  in  the  city  of  London, 
and  taught  fuch  as  reforted  to  them,  the  laws  of  the  realme, 
taking  their  foundation  of  Mugna  Charta,  and  Charta  de 

F.rejia, 


JI9  H.  3,  Mh'l 


Mailb.  cap.  r, 
?5  E-  4-  IS-' 


«o  AfT.  p.  17, 
J4H.  4.  2,&  3. 
Br  .  Alien,  lans 


Of  what  high 

•  ('irriatwn  it 
iuib  been. 


ConCiriT;.  Chnit. 
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&  ?..  Vet.  Majr. 
Chatt.  2.  partj 
fol.   ... 
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Fonjia,  which  as  you  have  heard,  the  king  by  ill  advice 
fought  to  impeach. 

The  king  in  the  19  year  of  his  raign,  by  his  writ,  com- 
manded the  maior  and  {heriffes  of  London,  ^od  per  totam 
(ivitatem   London  clamari  fac'iant  iS  firmiter  prohiber'i^  ne 
ahquh fcholas  tenan  de  Icg'ihus  in  eadem  chitate  de  catera 
ibidem  leges  doc  eat,  ^  ft  aliquis  ibidem  fuer  it  hujufmcdi fcholas 
tenem,  ipjiimftne  dilatione  ce([are  fac'-y  Tejle  Rege,  iffc.  1 1  die 
JDecembris,  anno  regnifui  decimo  nono.     But  this  v/rit  took  no 
better  effed  then  it  deferved,  for  evill  counfell  being  removed 
from  the  king,  he  in  the  next  yeare,  vi-z,  in  the  20  yeare  of 
his  raigne  compleat,  and  in  the  one  and  twentieth  yeare  cur- 
rent, did  by  his  charter  under  his  great  feale  confirme  both 
Magna  Charta^  and  Charta  de  Forejia^  he  being  then  29 
years  old.     And  after  in  the  52  yeare  of  his  raigne  eftabliflieJ 
and  confirmed  both  the  fame  by  a6l  of  parliament,  with  the 
claufe,  ^.od  contravmientes  per  dominum  regem,  cum  con- 
visit fuerini,  graviter puniantur.    Hereby  fhall  fome  opinions 
and  refolutions  in  our  books  be  the  better  underftood,  which 
fpeak  of  alienations  without  licenfe  before  or  after  20  H.  3. 
which  yeare  was  named  for  that  the  king  then  confirmed  the 
faid  great  charter,  and  in  like  manner  did  king  E.  i.  by  act 
of  parliament  in  the  25  year  of  his  raign:  and  the  faid  two 
charters  have  been  confirmed,  eftablillied,  and  commanded 
to  be  put  in  execution  by  32  feverall  a6ls  of  parliament  in 
all. 

This  appeareth  partly  by  that  which  hath  been  faid,  for 
that  it  hath  fo  often  been  confirmed  by  the  wife  providence  o£ 
fo  many  a6i:s  of  parliament. 

And  albeit  judgements  in  the  kings  courts  are  of  high 
regard  in  lav/,  and  judicia  are  accounted  ^s  juris  diSia,  yet 
it  is  provided  by  a6t  of  parliament,  that  if  any  judgement  be 
given  contrary  to  any  of  the  points  of  the  great  charter,  or 
Charta  de  Forcjla^  by  the  juftices,  or  by  any  other  of  the 

kin§;& 
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kings  minifters,  &c.  it  fhall  be  undone,  and  holden  fot 
nought. 

And  that  both  the  faid  charters    fliall  be  fent  under     *5.^  ^• 
the  great  feale  to  all  cathedral  I  churches  throughout  the 
realm  there  to  remain,  and  fhall  be  read  to  the  people  twice 
every  yeare. 

The  higheft  and  moft  binding  laws  are  the  ftatutes  which 
;  are  eftabliflied  by  parliament ;  and  by  authority  of  that  higheft  f'^s^^ 
court  it  is  enacted  (only  to  fhew  their  tender  care  of  Magna 
Chartaj  and  Cbarta  de  Forejla)  that  if  any  ftatute  be 
made  ccaitrary  to  the  great  charter,  or  the  charter  of  the 
foreft,  that  fhall  be  holden  for  none:  by  which  words 
all  former  ftatutes  made  againft  either  of  thofe  charters 
are  now  repealed ;  and  the  nobles  and  great  officers  were 
to  be  fworn  to  the  obfervation  of  Magna  Cbarta^  and  Cbarta. 
ie  Forejia. 

Magna fu'it  quondam  magneE  reverentia  cbarta. 

We  in  this  fecond  part  of  the  Inftitutes,  treating  of  the 
ancient  and  other  ftatutes  have  been  inforced  almoft  of  ne- 
ceffity  to  cite  our  ancient  authors,  Bradlon,  Britton,  the 
Mirror,  Fleta,  and  many  records,  never  before  publifhed  in 
print,  to  the  end  the  prudent  reader  may  difcerne  what  the 
common  law  was  before  the  making  of  every  of  thofe  ftatutes, 
which  we  handle  in  this  work,  and  thereby  know  whether 
the  ftatute  be  introdudory  of  a  new  law,  or  declaratory  of 
the  old,  which  will  conduce  much  to  the  true  underftanding 
of  the  text  it  felfe.  We  have  alfo  fomctime  in  this  and  other 
parts  of  the  Inftitutes,  cited  the  Grand  Cuftumier  de  Nor- 
mandy, where  it  agreeth  with  the  laws  of  England,  and  fome- 
time  where  they  difagree,  ex  diametro^  being  a  book  com- 
pounded as  well  of  the  laws  of  England,  which  king  Edward 
the  Confeflbr  gave  them,  as  he  that  commenteth  upon  that 
book  teftifieth  (as  elfewhere  we  have  noted)  as  of  divers 
cuftomes  of  theduchie  of  Normandic,  which  book  was  com- 

pofed 
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In  Hidoria  Tli- 
e«fi  to..  38.  lib. 


CI:  CaiusD.m. 
Cant. 

*  Fortis,  fopitns, 
(^  fortunatm: 
Danos  cKpulit  Sf 
^ngltam  in  mo- 
rarchlntn  teduxit. 
^  Martir  afiud 
Hoxon  oiim  He- 
glljdon. 

'^  Pac:JicuSf  rex 
excellent  iffrmus. 
**  Namtd  in  Do- 
mefdiy,  GIouc' 
Icclefia  de  Evc- 
fliam.  Atlelrcdus. 

*  In  Dom'jfday 
he  is  ever  writ- 
ten Cr:ut'  I^ex. 

^  He  is  ever  cal- 
led in  Domefd. 
Epijcopus  S. 
Ediv.  OJir:  Rex 
Ed'jvardui  ded'it 
reg'i  Gr'iffim  ter- 
ram  qua  jacebat 
tram  aquam  qua 
De  vacatur. 
i  He  is  in 
Domef.  written 
Williclmus  Rex, 
vtl  Williclmus, 
WW.  Rex.. 


pofed  In  the  raign  of  king  H.  3.  viz.  about  40  yeares  after* 
the  coronation  of  king  Richard  the  firft,  3  Septembris  anno  1 
cf  his  raign,  anno  Dom.  11 89.  about  13S  yeares  after  the 
conqueft.  See  that  book  cap.  22.  fo.  29.  a.  ?.nd  the  com- 
mci'it  upon  the  fame,  ti  cap.  11 2.  in  which  'v'uftumier  a 
great  number  of  the  courts  of  juftice,  of  the  originall  writs, 
and  of  many  other  of  the  titles  of  the  laws  of  England,  are  not 
fo  much  as  named  or  mentioned.  And  feeing  we  have  in 
thefe,  and  other  parts  of  our  Inftitutes,  cited  the  laws  and 
flatutes  of  divers  kings  before  the  conqueft,  and  in  the 
Conquerors  time,  we  have  thought  good  for  the  eafe  of  the 
reader,  to  fet  down  the  times  wherein  thofe  kings  lived,  and 
deceafed.  Inas  began  to  raign  aiino  Dom,  689.  and  de- 
ceafed  726.  Aluredus^  alias  Alfredus.,  alias  Elfredus^  began 
to  raign  anno  Dom.  872.  and  deceafed  901.  Of  this  Alured 
it  is  thus  written,  Aluredus  acerrimi  tngenii  princeps  per 
Grimhaidurn  &  "Johannem  doStiJJimGS  monachos  tantum  in- 
Jiru£tus  e/I-y  ut  in  brevi  lihrorum  omnium  nctitiam  haberet, 
totumque  novum  &  vetus  Tejlamentum  in  eulogiam  Anglias 
geniis  iranfmntaret  (cujus  tranjlationis  pars  nobis  feliciter 
accidit.)  This  learned  king  in  advancement  of  divine  and 
humrnie  knowledge,  by  the  perfwafion  of  thofe  two  monks 
founded  the  fa-"'  •  i-  univerfity  of  Cambridge.  Eduiardus, 
fon  of  the  faid  Alured^  began  to  reign  anno  Dom>  901.  and 
deceafed  924.  '  ttheljianus^  alias,  Adeljiam  eldeft  fon 
of  the  laid  ^  dward  began  to  raigii  anno  Dnu  924.  and  de- 
ceafed 94O  *>  Ed'iwndus  began  to  1  1^..  -^nno  Dom,  940. 
and  deceifed  46.  '  E'lgarus  began  to  raign  ayino  Dom. 
959.  andd-'ceafed  9" 5.  *  Etheldredus  began  to  r.iign  anno 
Dom.  979.  «n  '  deceaied  10  6.  *  Canutush^gzu  to  raigrt 
anno  Dom.  016.  ami  d-ceafed  1035.  '  Edwurdus  began 
to  raign  anno  Dom.  104.^.  and  deceafed  ic66,  ^  ffillielmus 
Bajiardus  began  to  raign  anno  Dsm.  1066.  and  deceafed 
1087. 
Some  fragments  of  the  ftatutes  in  the  ratgns  of  the  above- 

faid 
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ikld  kings  <!oe  yet  remain,  but  not  onely  many  of  the  ftatutes,  7\^ — 

anda£fe  of  parliament,  but  alfo  the  books  and  treatifes  of  the 
common  laws  both  in  thefe  and  other  kings  times,  and  fpe- 
ci&lly  in  the  times  of  the  ancient  Brittom  (an  ineftimable 
lofle)  are  not  to  be  found. 

It  is  to  be  obferved  that  in  Doniefday  Haroldus,  wb» 
ttfurped  the  crown  of  England,  after  the  deceafe  oi  king  Ed- 
ward the  Confeflbr,  is  never  named /^r  nomen  regis-,  fid  per 
tiomen  Comitls  Haroldi^feu  Heraldi',  and  therefore  we  have 
omitted  him. 

In  citing  of  the  abw'efaid  laws  originally  written  \ntkc 
Saxon  tongue,  we  have  referred  you  to  M.  Lambard,  who 
accurately  and  faithfully  tranflated  the  feme  into  Latin,  one 
page  containing  the  Saxon,  and  next  the  Latin,  and  is. in 
print  (for  our  manner  is  not  to  cite  any  thing,  but  fo  to 
referre  the  reader,  as  he  may  eafily  finde  it;)  fedut  unicuiqut 
juus  trlbuatur  bonosy  all  thofe  ftatates  in  the  raigns  of  all  the 
abovefaid  kings  were  of  ancient  time  plainly  and  truly  tranf- 
lated into  Latin,  (whereof  we  have  a  very  ancient,  if  not  the 
firft  manufcript)  which  no  doubt  did  not  a  little  abbreviate 
M.  Lambards  pains. 

Upon  the  text  of  the  civ  111  law,  there  be  fo  many  gloffes 
and  interpretations,  and  again  upon  thofe  fo  many  commen- 
taries, and  all  thefe  written  by  dolors  of  equall  degree  and 
authority,  and  therein  fo  many  diverfities  of  opinions,  as 
they  do  rather  increafe  then  refolve  doubts,  and  incertainties, 
and  the  profeflbrs  oS  that  noble  fcience  fay,  that  it  is  like  a 
fea  full  of  waves.  The  difference  then  between  thofe  gloffes 
and  commentaries,  and  this  which  we  publiih,  is,  that  their 
gloffes  and  commentaries  are  written  by  doiStors,  which  be 
advocates,  and  fo  in  a  manner  private  interpretations :  and 
our  expofitions  or  commentaries  upon  Magna  Charta,  and 
other  ftatutes,  are  the  refolutions  of  judges  in  courts  of jufticc 
in  judiciall  courfes  of  proceeding,  either  related  and  reported 
m  our  books,  or  extant  in  judiciall  records,  or  In  both,  and 

therefore 
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■  \    /  therefore  being  coUefted  together,  (hall  (as  we  conceive) 

'  produce   certainty,   the   mother  and   nurfe   of  repofe  and 

♦  quietnefl'e,  and  are  not  like  to  the  waves  of  the  Tea,  but 

'S.t^la.  Statio  bene  Jida  per  it  is :  for  Judicia  funt  tanqiiam  juris  diSiat 

Finis  Procemii* 


But  now  let  us  perufe  the  Text  it  felfe. 


MAGNA 


MAGNA     CHART  A. 
E  D I  T  A    Anno  nono  H.  IIL 


HENRY  hy  die  grace  of  God, 
king  of  England,  lord  of  Ireland, 
duke  of  Normandy  and  Guyan, 
and  earl  of  Anjou,  to  all  archbilhops, 
bifhops,  abbots,  priors,  earls,  barons, 
flieriffs,  provofts,  oiBcers,  and  to  all 
bailiffs>and  other  our  faithful  fubjeiSts, 
which  {hall  fee  this  prefent  charter, 
greeting.  Know  ye  that  we,  unto 
the  honour  of  Almighty  God,  and  for 
the  falvation  of  the  fouls  of  our  pro- 
genitors and  fucceflbrs  kings  of  Eng- 
land, to  the  advancement  of  holy 
church,  and  amendment  of  our  realm, 
of  our  meer  and  free  will,  have  given 
and  granted  to  all  archbifhops,  bi- 
fhops, abbots,  priors,  earls,  barons, 
and  to  all  free-men  of  this  our  realm, 
thefe  liberties  following,  to  be  kept  in 
our  kingdom  of  England  for  ever. 

(  I  Inft,  8i.  Statutes  of  Confinnation.  52  H.  3.  c.  5.  25 Ed.  i.  c.  i,  2,  3,  &  4.  28  Ed.  i.  flat. 
3.  c.  I.  I  Ed.  3.  ftar.  4.  c.  1.  2  Ed.  3.  c.  i.  4  Ed.  3.  c.  i.  5  Ed.  3.  c.  i,  9.  10  Ed.  3.  ftat.  i. 
C.I.  i4Ed.  3.ftat.  I.  c.  1.  15  Ed.  3.  C.I.  28  Ed.  3.  c.  I.  31  EJ.  ftat.  1.  c  I.  36  Ed.  3.  c.  i. 
37Ed.  3.  c-i.  38  Ed.  3.  ftat.  I.  c.  1.  42  Ed.  3.  c.  I.  45 Ed.  3.  c  i.  50  Ed.  3.  c.  2.  i  Rich. 
2.C.  1.  2  Rich,  2.  c.  I.  5  Rich.  2.  c.  i.  6  Rich.  2.  c.  i.  7  Rich.  2.  c.  2.  8  Rich.  2.  c  i. 
J2  Rich.  2.  c.  I.  I  Hen.  4.  c.  i.  2  Hen.  4.  c  i.  4  Hen.  4.  c.  i.  7  Hen.  4.  c.  i.  9  Hen.  4. 
c.  I.     13  Hen.  4.  c.  I.     4  Hen.  5.  c.  i.  ) 


TTENRICUS  Dei  gratia  rex  An- 
JLJL  gliis  (i)j  dominus  Hibernia., 
dux Normania^  et  Jquitanies^  et 
comes  Andegavia^  archieptfcopis^  epif- 
topis^  ahbatibus^  pricribus,  comi- 
tibus,  baronibus  (2),  vicecomitibuSj 
prapofttisy  minifiris^  et  omnibus  bal- 
livisy  etfidelibus  fuis>iprafentem  char- 
tam  infpeSfurisy  falutem,  Sciatis 
quod  nos  intuitu  Dei^  et  pro  falute 
anima  nojine,  &c.  et  ad  exaltationem 
fancla  ecclefiee^  et  emendationem  regni 
"2/^'"'  {7t)t [poT^ionea  et  bona  voluntate 
noftra  (4),  dedimus  et  concejjimus  ar~ 
chiepifcopis,  epifcopis^  abbatibus,  pri- 
cribusy  comitibusy  baronibus,  et  om- 
nibus liberis  de  regno  nojlro,  has  li^ 
bertates  fubfcript\  tenend^  in  regno  no/- 
tro  Anglite  inperpetuum. 


{ I )  Henricus  Dei  gratia  Rix  Anglian,  &C.  ]  Concerning  the  ftyles 
of  the  kings  of  England,  both  before  and  after  this  king,  and  how 
often  they  altered  the  fame,  fee  in  the  firft  part  of  the  Inftitutea, 
ScHicne  prima. 

(2)  Archiefi/copii,  epi/cvpis,  abhatibttSy prioribust  comitibus,  harimi- 
tus,  &c.]  This  or  the  like  particular  direftion,  this  king  and  his 
progenitors  before  him  uf«d;  and  fodid  E.  i.  E.  2.  and  E.  3.  King 
R.  2.  in  his  letters  patents  ufed  a  more  general!,  and  compendious 
direflion,  viz.  Omnibus  ad  quos  prafentes  liters  pervenerint.  Sec. 
which  direftion  is  ufed  to  tlus  day,  feving  in  charters  of  creation 
of  dignities,  the  direftions  to  this  day,  are  archiepifccpis,  epifcopis, 
ducibus,  marchionibus^  SfC.  and  hiis  fe/fibvs,  in  the  end. 

(  3 )  Nos  intuitu  Dei,  pro  falute  anima:  nojlres,  ad  exaltatione  fanila 
Kclejiee,  et  emendationem  regni  nofiri.']  Here  bee  foure  notable  caufes 
of  the  making  of  this  great  charter  rehearfed.     1.  The  honour  of 

IL  Ikst.  B  God. 


The  firft  Part 
of  the  Infticuces, 

Note  not  onelf 
the  preamble  of 
this  Charter,  & 
of  the  foreft,  but 
the  bodies  of 
the  Charters       _^ 
therefelves  axe 
contained  in  the 
Charter  of  King 
lobn.  An.  17.  of 
hi  s  reign,  Mit. 
Par.  fag.  246. 
Siua  ex  parte 
maxima  leges  a*' 
tifuai  CST  regni 
conjuetudir.es  con^ 
t'lnrlxsnt.  f.  244. 


[2  ] 
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Cap.  1. 


God.  2.  For  the  health  of  the  king's  foul.  3.  For  the  exaltation 
of  holy  church;  and  fourthly,  for  the  amendment  of  the  king- 
dome. 

Thefe  be  thofe  excellent  laws  contained  in  this  great  charter, 
and  digefted  into  38.  chapters,  which  tend  to  the  homour  of  God, 
the  fafety  of  the  king's  confcience,  the  advancement  of  the  church, 
and  amendment  of  the  kingdome,  granted  and  allowed  to  all  the 
fubjefts  of  the  realme. 

(4)  Spontanea,  et  bona  'voluniate  noftra."]  Thefe  words  were  added, 
for  that  king  John,  as  hath  been  faid,  made  the  like  charter  in 
effeft,  and  fought  to  avoid  the  fame,  pretending  it  was  made  by 
dureile. 

This  great  charter  is  divided  into  38.  chapters. 


CAP.     I. 


TMPR  IMIS.conceJfmus  Deo  [ i ), 
et  hac  pricfenti  charta  nojira  con" 
firmavimus  pro  nobis  et  haredibus  nof- 
tris  inperpetiium  (2),  quod  ecclejia 
Anglicana  (3),  libera  fit  (4),  ^/  habeat 
omnia  jura  Jua  integra  {s)-,  et  liber- 
tates  fuas  illafas  (6).  Concejfimus 
etiamy  et  dcdimus  omnibus  liberis  homi- 
nibus  regni  nojiri  (  7  ),  pro  nobis  et  htS' 
redibus  nojlris  inperpetuum^  has  liber- 
tates  fubfcriptas  (8).  Tenend'  et  ha~ 
hend*  eis  et  hieredibus.,  (9)  /w/V,  de 
nobis,  (10)  et  ha  redibus  nojiris  im- 
fei^petuum. 


pIRST,  we  have  granted  to  God, 
and  by  this  our  prefent  char- 
ter have  confirmed,  for  us  and  our 
heirs  for  ever,  that  the  church  of  Eng- 
land fhall  be  free,  and  fhall  have  all  her 
whole  rights  and  liberties  inviolable. 
We  have  granted  alfo,  and  given  to  all 
the  free-men  of  our  realm,  for  us  and 
our  heirs  for  ever,  thefe  liberties  un- 
derwritten, to  have  and  to  hold  to  them 
and  their  heirs,  of  us  and  our  heirs  for 
ever. 

(2  Inft.  1.     51  H.  3.  c.  5.  &  42  Ed.  3,  c.  I.) 


*  Inter  Legei  feu 
Jnfiitutiones  Rc- 
g 


SanSiam  *  Dei,  inprimis,  ecclefiam  liheram  facto,  it  a  quod  nee  'vend am, 
njiitutwnes  Kc-^  ^g^  ^^  ji^,nam  pofiam,  nee  mortuo  archiepi/copo  Jive  epifcopo,  <vel  abb  ate 
"i     .   .     p.   •  gliqjfij  accipiam  de  dominio  ecchfia;,feu  de  hominibus  ejus,  donee  fuccejfer 

in  earn  itigrediatur,  et  omnes  malas  confuetudines,  quibus  regnum  Anglite 

injujie  opprimebatur,  inde  aufero. 


{^\)  ConceJJimus  Dco.'\  We  have  graunted   to  God:  when  any 

thing  is  graunted  for  God,  it  is  deemed  in  law  to  be  graunted  to 

God,  and  whatfoever  is  graunted  to  his  church  for  his  honour,  and 

the  maintenance  of  Ws  religion  and  fervice,  is  graunted  for  and  to 

God;  ^od datum  eji  ecclefta,  datum  eji  Deo. 

.Se(^  the  firft  -And  this  and  the  like  were  the  formes  of  ancient  afls  and 

pirtofthe  In-     graunts,  and  thofe  ancient  afts  and  graunts  muft  be  conttrued  and 

ftitutcs.  Seft,  I.  taken  as  the  law  was  holden  at  that  time  when  they  were  made. 

Here  in  this  charter,  both  in  the  title  and  in  divers  parts  of  the 
body  of  the  charter,  the  king  fpeaketh  in  the  plural-  number, 
concejjimus.  The  firft  king  that  1  read  of  before  him,  that  in  his 
graunts  wrote  in  the  phirall  number,  was  king  John,  father  of  our 

king 
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king  H.  3 .  other  kings  before  him  wrote  in  the  fingdlar  nnmber*         ^ 
they  ufed  Ego,  and  king  John,  and  all  the  kings  after  him,  lios. 

(2)  Pro  nobis  et  harredibus  noftris  inperpetuum.^  Thefe  wordi 
were  added  to  avoid  all  fcruples,  that  this  great  parliamentary 
charter  might  live  and  take  efFeft  in  all  fucceffions  of  ages  for 
ever.  More  of  this  word  (heires)  hereafter  in  this  chapter :  When 
Pro  nobis,  haredibus  et  fuccejforibus  noftris  camc  in,  Ihall  be  fhewed 
in  his  fit  place. 

(3)  '^ad  ecckjia  Jnglicana,  &c.]  This  at  the  making  of  this 
great  charter,  extended  not  to  Ireland,  nor  to  any  of  the  king's 
foraign  dominions ;  but  by  the  law  of  Poynings,  made  by  the  au- 
thority of  parliament  in  Ireland,  in  anno  n.  H.  7.  all  the  laws 
and  ftatutes  of  this  realm  of  England  before  that  time  had  or  made 
do  extend  to  Ireland,  fo  as  now  Magna  Chaxta  doth  extend  into 
Ireland. 

(4)  ^J^^  ecclefta  Anglicana  libera  fit. '\  That  is,  that  all  cccle- 
fiafticall  perfbns  within  the  realm,  their  poffeffions,  and  goods,  fhall 

be  freed  from  all  unjaft  exaftions  and  oppreffions,  but  nbtwith-  L  3  J 

llanding  flxould  yeeld  all  lawfull  duties,  either  to  the  king  or  to 

any  of  his  fubjeds,  fo  as  libera  here,  is  taken  for  liberata,  for  as 

luth  been  faid,  this  charter  is  declaratory  of  the  ancient  law 

and  liberty  of  England,  and  therefore  no  new  freedom  is  hereby 

granted,  (to  be  difcharged  of  lawful!  tenures,  fervices,  rents  and 

aids)  but  a  reftitution  of  fuch  as  lawfully  they  had  before,  and  to 

free  them  of  that  which  had  been  ufurped  and  incroached  upoil 

them  by  any  power  whatfoever;  and  purpofely,  and  materiidly, 

the  charter  faith  ecclefia,  becaufe  ecclefin  non  moritur,  but  mcriuntur 

etclefiaftici,  and  this  extends  to  all  ecclefiaflicall  perfons  of  what 

quality  or  order  foever. 

(5)  Et  habeat  ffmnia  jura  fua  Integra.']  That  is,  that  all  eccJe- 
liafticall  perfons  Ihall  enjoy  all  their  lawful  jurifdiftions,  and  other 
their  rights  wholly  without  any  diminution  or  fubftradlion  whatfo- 
ever; arA  Jura /ua  prove  plainly,  that  no  new  rights  were  given  Rot.  Parliaia. 
Bnto  them,  but  fuch  as  they  had  before,  hereby  are  confirmed;  and  4R. 2.NU.13. 
great  were  fometimes  their  rights,  for  they  had  the  third  part  of 

the  poffeffions  of  the  realme,  as  it  is  affirmed  in  a  parliament  roll. 

(6)  Et  libertates  fiias  illtejas.'\  Libertates  zxz  here  taken  in  two 
fenfes.     1.  For  the  laws  of  England  fo  called,  becaufe //^^rojykrt- 

wit,  as  hath  been  faid.    2.  They  are  here  taken  for  prinledges  Regift.foLi9: 
held  by  parliament,  charter  or  prefcription  more  then  ordinary;   ^ -^^• 
and  in  this  fenfe  it  is  taken  in  the  writ  De  libertatibus  allocandis,  ^•"•^*  *^ 
and  in  another  writ  De  libertatibus  exigendis  in  itinere,  bat  it  is  but    >j/* . 
libertates  fiias,  fuch  as  of  right  they  had  before ;  jura  ecclefia  pubis- 
cis  tejuiparantur. 

Every  archbiflioprick  and  biflioprick  in  England  are  of  the 
king's  foundation,  and  holden  of  the  king  per  baroniam,  and  many 
abbots  and  priors  of  monafteries  were  alfo  of  the  king's  founda- 
tion, and  did  hold  of  him  per  baroniam,  and   in  this   right   the 
archbifhop  and  bilhops,  and  fuch  of  the  abbots  and  priors  as  held 
per  baroniam,  and  called  by  v.'rit  to  parliament,  were  lords  of  par- 
liament ;  and  this  is  a  right  of  great  honour  that  the  church,  viz. 
the  archbiihop  and  biihops  now  have.     Ecclefia  eft  infra  ataiem,  et  Glanv.l.  < 
in  cuftodia  Domini  Regis,  qui  tenetur  jura  et  bareditates  Jiias  manute-   c  i.  Bn^Ub. 
nere  et  defendere;  and   in    other  records   it  is  faid,    Ecclefia   qua   3    tol.2z6.L5. 
Jemper  eft  infra  atatem  fungitur  femper  vice  minoriSf  nee  eft  juri  coii-  JJ*  ^1  T'** 
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fonum  quod  infra  atatem  exifientes,  per  negligentiam  ciijiodum  fuorum 
exh^-eredationem  patiantur  feu  ah  adione  repellantur. 

They  are  difcharged  of  purveyance  for  their  own  propet 
goods. 

And  this  was  the  ancient  common  law,  and  fo  declared  by 
divers  afts  of  parliament,  and  there  is  a  writ  in  the  regifter  for 
their  difcharge  in  that  behalfe:  and  this  is  not  reftrained  by  the 
faid  aft  of  27.  H.  8.  for  thereby  it  is  provided  that  the  purveyor 
Iball  obferve  the  ftatutes  for  them  provided,  fo  as  where  the  pur- 
veyor is  prohibited  to  purvey  by  any  ftatute,  the  faid  aft  of 
27  H.  8  fctteth  him  not  at  liberty. 

And  true  it  is,  that  ecclefiafticall  perfons  have  more  and  greater 
liberties  then  other  of  the  king's  fubjefts,  therein,  to  fet  down  all, 
would  take  up  a  whole  volume  of  it  felf,  and  to  fet  down  no  ex- 
ample, agreeth  not  with  the  office  of  an  expofitor  j  therefore  fome 
few  examples  fhall  be  exprefTed,  and  the  ftudious  reader  left  to  ob- 
ferve the  reft  as  he  fliall  reade  them  in  our  books,  and  other  autho- 
rities of  law. 

If  a  man  holdeth  lands  or  tenements,  by  reafon  whereof  he  ought 
(upon  eleflion,  &c.)  to  ferve  in  a  temporall  office,  if  this  man  be 
made  an  ecclefiafticall  perfon  within  holy  orders,  he  ought  not 
to  be  elefted  to  any  fuch  office,  and  if  he  be,  he  may  have  the 
king's  writ  for  his  diicharge,  and  the  words  of  the  writ  are  ob- 
fervable.  Rex,  Sec.  cum  fecundum  legem  et  cojifuetudinem  regni  nojiri 
Anglies  clerici  ihfra  facros  ordines  conjlituti  ad  tale  officium  eligi  non 
deheantt  nee  hadenus  confieverunt ,  &c.  and  the  reafon  thereof  is  ex- 
prefled  in  the  writ,  !^ia  juri  non  ejl  confonum,  quod  hii  qui  falubri 
fiatu  animarum.  Sec.  (in  tali  loco,  &c,)  defcrviunt,  alibi  extra  (eun- 
dem  locum )  fecularibu!  negotiis  compellantur. 

'^y  this  writ  it  appeareth  that  this  was  the  ancient  common  law, 
and  cuftome  of  England,  and  had  a  fure  foundation.  Nemo  militans 
Deo,  implicetfe  negotiis  fecularibus,  ut  ei  plactat  cuife  proba'vit.  Ec- 
clefiafticall perfons  have  this  priviledge  that  they  ought  not  in  per- 
fon to  ferve  in  warre.  Alfo  ecclefiafticall  perfons  ought  to  be  quit 
and  difcharged  of  toUes  and  cuftomes,  avirage,  pontage,  paviage, 
and  the  like,  for  their  ecclefiafticall  goods,  and  if  they  be  molefted 
therefore,  they  have  a  writ  for  their  difcharge,  by  which  writ  it 
appeareth  that  this  was  the  ancient  common  law  of  England. 
Rex,  &C.  cum  perfona  ecdefiajiiae  fecundum  confuetudincm  haBenus  in. 
regno  nojlro  ufitatam,  et  approbatam ;  ac  ad  telonium,  pa'uiagium  et 
7miragium,  &c.  de  bonis  fuis  ecclefiajiicis  alicubi  in  eodem  regno  pra- 
Jland'  nuUatenus  teneantur,  &C. 

If  any  ecclefiafticall  perfon  be  in  feare  or  doubt  that  his  goods 
or  chattells,  or  beafts,  or  the  goods  of  his  farmor,  &c.  Ihould  be 
taken  by  the  minifters  of  the  king,  for  the  bufinefle  of  the  king,  he 
may  purchafe  a  proteftion  cum  daufula  nolumus. 

Diftrefles  ftiall  not  be  taken  by  Iberiffs  or  other  of  the  king's 
minifters  in  the  inheritance  of  the  church  wherewith  it  was  an- 
ciently endowed,  but  otherwife  it  is  of  late  purchafe. 

If  any  ecclefiafticall  perfon  knowledge  a  ftatute  merchant  or 
ftatute  ftaple,  or  a  recognizance  in  the  nature  of  a  ftatute  ftaple,  his 
body  fhall  not  be  taken  by  force  of  any  proceiTe  thereupon,  and  for 
more  furety  thereof  the  writ  thereupon  to  take  the  body  of  the 
conufor  is  Ji  laicus  ft. 

If  a  perfon  bee  bound  in  a  recognizance  in  the  chancery  or  in 

any 
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any  other  court.  Sec.  and  he  pay  no:  the-  fum  at  the  day,  by  tie 
common  law,  if  the  perfon  had  nothing  but  ecclefiailicall  goods, 
the  recognizee  could  not  have  had  a  le^vari/ac'  to  the  (heriffe  to 
levie  the  fame  of  thefe  goods,  but  the  writ  ought  to  be  direfted 
to  the  biihop  of  the  dioces  to  levie  the  Ijune  of  his  eccledafticall 
goods. 

*  In  an  aftion  bronght  againft  a  perfon  (wherein  a  capias  lieth)   *  i8.  E.  z.  Proe. 
for  example,  an  account,  the  fheriffe  returns  ^uo4  c/ericHs  eft  ie~  *o5'  9  E-  3-  Jo- 
nefciatus,  nullum  habens  luicu  feodum,  in  w  hich  he  may  be  fummon-   *♦  I"'  3*  44- 
ed,  in  this  cafe  the  plaintiffe  cannot  have  a  capias  to  the  fherilfe  i^,-^V,V^. 
to  take  the  body  of  the  perfon,  but  he  fhall  have  a  writ  to  the  32.  E.  3.  Procei 
biihop  to  caufe  the  perfon  to  come  and  appeare.   But  if  he  hrd  re-  5S.  34.  E.  3. 
turned  qui^d  clericus  eft  nullum  habens  laicum  feodum,  then  is  a  capias  ^'■"'f'^-  iS3» 
to  be  granted  to  the  flieriffe,  for  that  it  appeared  not  by  the  re-  ^^r' J"    ' 
turne  that  he  had  a  benefice,  fo  as  he  might  bee  warned  by  the  21  h!  6*  16. 
biihop  his  diocefan,  and  no  man  can  be  exempt  from  jufUce.     See  R^lf.  judic.  61. 
more  of  this  matter  Artie.  Cleri.  cap.  9.  j^ic.  Qer.  c.  9. 

Secuudu/n  legem  et  cmifiutuditu  regni  Anglic  clerici  in  dtceima,  &C.   Marlebr.  c.  io. 
pent  won  debeant,  vel  ea  occafione  diftringi  t'cl  inquietari  non  confue-   Briton,  f.  19.  B. 
'verunt :  and  ecdefiafticaU  perfons  are  not  bound  to  appeare  at  f 'eta*  l*'  ^'  «• , 
tournes  or  viewes  of  frankpledge.  *^"     ^'°^^^* 

But  hereof  this  little  talle  Siall  in  this  place  fuffice,  with  this,  pjj  j.  ^'g. 
that  as  the  overflowing  of  waters  doe  many  times  make  the  river 
to  lofe  his  proper  chanell,  fo  in  times  paft  eccleliafticall  perfons 
feeking  to  extend  their  liberties  beyond  their  true  bounds,  either 
loft  or  enjoyed  not  that  which  of  right  belonged  to  them. 

(7)  Concejpmus  etiam  et  dedimus  omnibus  liber  is  bominibus  regni 

noftri,  &c.  j   Thefe  words  (omnibus  liberis  bominibus  regni)  doe  in-  Lite  ftSt.  189. 
elude  all  perfons  ecclefiafticall  and  temporall  incorporate  politique 
or  natural!,  nay  they  extend  alfo  to  villeines,  for  they  are  account- 
ed free  againft  all  men  faving  againft  the  lords. 

(8)  Has   libertates  fubfcriptas.'\  Here  it  is  to  be  obferved  that  Seethcftatot* 
the  aforefaid  claufe  that  concerned  the  church  onely,  is  in  favour  °'^^54'  E.  r.  de 
of  the  church  generall  without  any  reftraint,  but  this  claufe  that  ^^'^g'onon 
concemes  all  the  king's  fubiefts  hath  a  reftraint  by  rcafon  of  this  w'hich'^fi^'re 
word  (fubfcriptas )  which  reftraineth //^^/«/«  to  the  38.  chapters  of  general. 

this  great  Charter.  f  5  1 

(9)  H^redibus.]  At  this  time  heeredes  were  taken  for  fitccejforesy  »Mich.  i-j.  E. 
TixA  fuccrftores  for  haredes.  i» ««»  Com. 

(10)  De  nobis. '\  In  this  place  thefe  words  are  not  inferted  to  Ji^nc- roi.221. 
inake  a  legall  tenure  of  the  king,  but  to  intimate  that  all  liberties  firft'partof  the 
at  the  firft  were  derived  from  the  crowne.  Inftitnt.  fed.  i, 

^  Kotr  that  courts  oi  juftire  are  alfo  railed  I'lhtrtattit  becaolie  in  them  the  bwes 

pf  the  reaime  qi^a  iHn-rcsfiiclan:,  arc  admiojfirei* 
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CAP.     II. 


C* I  quis  eomitum,  vel  baronum  (i) 
*^  nojirorum^  five  aliorum  tenentlum 
de  nobis  in  capiie  (2)  per  Jervitium 
militare  ['^)^  mortuus  fuerit^  et  cum 
decejfcrlt.y  hares  ejus  plems  atatis  (4 ) 
fuerit,  et  reUvium  nobis  debeat,  habeat 
hereditament'  fuum  per  antiquum  re- 
levium  [^)y  fcilicet-,  hares^  vel  hare- 
des  (6),  comitis^  de  cotrC  integrc^per 
centum  libras^  hares  vel  haredcs  ba- 
ronis-i  de  baronia  iniegra^  per  centum 
niarcas,  hares  vel  haredes  tnilitis,  de 
feodo  mi  litis  integro^  per  centum  foUdos 
ad  plus  (7).  Bt  qui  minus  habuerity 
tninus  det^  jecundum  antiquam  conjue- 
tudimm  fiodorum  ( B ) . 


T  F  any  of  our  earls  or  barons,  ojr 
any  other,  which  hold  of  us  in 
chief  by  knights  fervice,  die,  and  at 
the  time  of  his  death  his  heir  be  of 
full  age,  and  oweth  to  us  relief,  he 
fhall  have  his  inheritance  by  the  old 
relief  J  that  is  to  fay,  the  heir  or  heirs 
of  an  earl,  for  a  whole  earldom,  by 
one  hundred  pound ;  the  heir  or  heirs 
of  a  baron,  for  an  whole  barony,  by 
one  hundred  marks ;  the  heir  or  heirs 
of  a  knight,  for  one  whole  knights 
fee,  one  hundred  fhillings  at  the  moft  j 
^nd  he  that  ha.th  lefs,  ihall  give  lefs, 
according  to  the  pld  cuftom  of  the 
fees. 


(7  R*-?-  33*  9-  "4- 

altered  by  12  Cajr.  a. 


40  Ed.  3.   f.  9.  I  Inft.  76.  a.  83.  b.  106.  a.     3Bulft.  325.  Brad.  84.  a. 
c.  24..  which  takes  away  Knight'i  Service,  &c,) 


Rot.  Parliam. 
^nno  1 1  E. 
K.  5.  fo.  I.  in 
cafu  principis. 

Rot.  Pat.  8R. 
». 

Rot.  Pat.  18  H. 
6.  li  Febr. 

Braft.  lib.  I. 
fol.  5.  b.  Fleu 
lib.  I.  cap.  5. 
Briton  68.  b. 


Pradl.  uh'ijupra, 

Ad-  Attic.  Ep. 
5.  Int^uif.  40. 

5. 3-       ■ 


Inter  record,  in 
Turri  zj  Au^;. 
5    H.  4.    the 
Earle  of   Nor- 
thMrnb,  Cafe, 
&c. 


(i)  Si  quis  comitum  vel haronum,']  At  this  time  there  -^zs  never 
a  duke,  marqueffe,  or  yifcount  in  England,  for  if  there  had  been, 
they  had  (no  doubt)  been  named  in  this  chapter:  the  firil  duke 
that  was  created  fince  the  conqueft,  was  Edward  the  Black  Prince, 
in  1 1  E.  3.  Robert  de  Vere  earle  of  Oxford,  was  in  the  8.  year  pf 
Richard  the  fecond,  created  marquefle  of  Dublin  in  Ireland,  and 
he  was  the  firft  marquefle  that  any  of  our  kings  created. 

The  firft  vifcount  that  I  fjnde  of  record,  and  that  fate  in  parlia- 
ment by  that  name,  was  John  Beaumont,  who  in  the  18.  yeare  pf 
H.  6.  was  created  vifcount  Beaumont. 

Comite5.'\  DicuHtur  comites,  <oiz.  quia  in  comitaiu  Ji've  afocietajte 
nomen  fumpferunt ,  qui  etiam  did  pojunt  cbnfuUs  a  confulendo:  Reges 
enim  tales  Jib i  ajjuciant  ad  confulendum  et  regendum  populutn  Dei,  ordj- 
nantes  eos  in  magna  hoiore,  et  potejiate,  et  7iomine,  quando  accingunt  eos 
gladiis,  ringis  gladiorum,&cz.  glfiditis  autem  fignijicat  defenftonem  regni 
et  patriee, 

Barones.  |  Sunt  et  alii  potentes  fuh  rege  qui  dicuntur  barones,  hoc 
eji,  rcbur  belli  ^  and  where  fome  have  thought  that  baro  is  no  Latin 
word,  we  find  it  in  Tullies'Epiftles,  apud  patronetn,  et  alios  barones 
te  in  maxima  gratia  pofui.  Galfridus  Cornnvall  tenet  viancrium  de 
Burford  de  rege,  per/er^vitium  barnia,  but  it  is  to  be  underftood, 
that  if  the  king  give  land  to  one  and  his  heirs,  tenend^  de  rege  per 
Jer'vitium  baronia:,  he  is  no  lord  of  parliament  until!  he  be  called  by 
,writ  to  the  parliament.  Thefe  which  are  earls  and  barons  have 
offices  and  duties  annexed  to  their  dignities  of  great  truft  and 
confidence,  for  two  purpofes.  i.  Ad  confulendum  tempore  pads.  2. 
Ad  defendendum  regem  et  patiiam  tempore  belli.  And  prudent  anti- 
quity hath  given  unto  them  two  enfignes  to  refemble,  and  to  put 
,-•  ■  ,,.  ■       .  .  ,     •  them 
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them  in  minde  of  their  duties;  forfirft  they  have  an  honparable  and 

long  robeoffcarletrefemblingcounfell,  in  refpetfl  whereof  they  are 

accounted  in  law,  de  magna  cenjilio  regis.     1.  They  are  girt  with 

a  fvvord  that  they  Ihould  ever  be  ready  •  to  defend  their  king  and 

country :  and  it  is  to  bee  obferved  that  in   ancient  records  the  cian».  L  o> 

barony   (under  one  word)  included  all  the  nobility  of  England,  c.  4. 

becaufe  regularly  all  noblemen  were  barons,  though  they  had  a 

higher  dignity,  and  therefore  of  the  charter  of  king  E.  1.  in  the 

cxpolltion  of  this  chapter  hereafter  mentioned,  the  conclufion  is, 

Ujiibus    archiepifcopisy    epi/copii,    baronibus,    &c.     So    placed,     in 

refpecl  that  harones  included  the  whole  nobility :  and  the  great 

councell  of  the  nobility,  when  there  were  befides  earles  and  barons, 

dukes  and  marquefles,  were  all  comprehended    under  the  name   5  W-  4*  •*' 

de  la  councell  de  baronage.  •'*''* 

(2)  Sive  alicrum  tenentium  in  capite."]  It  is  worthy  of  obferva- 
tion,  with  what  great  judgement  this  Itatute  concerning  reliefe  is 
penned ;  for  by  the  aft  of  parliament  called.  The  Affife  of  Clarendon, 
anno  10  H.  2.  Anno  Domini  1 1 64,  it  is  thus  enafted;  archiepifcapit 
epifcopi,  tt  univerjee  perfona  regni,  qui  de  rege  tenent  in  capiie  ha- 
beant  pajjijjiona  fuas  de   rege,  Jicut  baroniam,  et   inde  refpondeant 

jufiiciarits  et  minijiris  regis,  et  Jicut  cateri  barones  debent  interejje 
curice  regis  cum  baronibus,  &c.  Therefore  this  chapter  beginneth. 
Si  quis  comitum,  vel  baronum;  So  as  (as  to  reliefe  of  an  earle  or 
baron)  it  is  not  materia!!  that  he  hath  baronicun,  unlefle  he  be 
noble,  that  is,  earle  or  baron,  and  others  being  not  noble,  but 
holding  in  capite,  Ihall  pay  reliefe  according  to  the  knights  fees 
which  he  hath.  See  hereafter  Cap.  31.  who  &all  be  faidto  hold  in 
capite. 

(3)  Per  Jirvitium  miliiare.']  For  this  fee  the  firfl  part  of  the 
Inilitutes,  Seft.  103,  112,  154.,  157, 126, 127.  whereanto  you  may 
adde  this  record  following. 

Per  ajjij'am.  lobannes  de  Moyfe,  qui  eft  infra  atatl,  implacitat  Thorn'  Hil.  8.  E.  i.  in 
de  Weylaund  CS"  Marg'  ux"  ejus  pro  una  MrJJTuag.  ii.  molendinis,  iiii.   Banc.  Rot.  86. 
acris pratt.l^  xlii.  s.  red.  in  Eaftfmithfield ext'  Algate.     Ipfi  'voc'  ad  ^'^^^    ."^^^'^^J 
•war'  Rad*  de  Berners,  qui  ixiar'  iff  die''  quod  nihil  clamat  nifi  cuftod.   jjj  the  firft  part 
io  quod  lobanms  pater  didi  lohannir  tenuit  de  eo  praditla  tat'  per  bo-   of  the  Inftit. 
taag'  Is  Jervic'  w.  d.  l^  in'veniendi  quendam  hominem  pro  ea  in  turri  Scff.  157.  in 
London,  cum  arcubus  CSJ"  fagittis  per  quadraginta  dies  tempore  guerree.   """"f* 
Ichannes  die'  quod  tenet  ten'  prted.  per  homagium  ij ferfitium  quorundam 
calcarioru  'vel  'vi.  d.  pro  omni/ertic'.   Etjic  omittendo  multa  ex  utraq* 
parte  manifefte  patebit  per  'verd'  lur'  Eff  per  lud'  Cur'  quid  in  hoc  ci(f. 
terminatumfuit,    lur'  die'  quod  pradida  ten'  tenent'  de  pradiclo  Ra-  Vcrtdiaum. 
duipho  per  hcmagium  i^Jervie'  unius  par  is  calcariorH  deauratoru  vel/ex 
den'  *  y  innten'  quend'  h amine  pro  ipj'o  Radulpho  in  turri  Lend,  cum  *Tr.  17.  E.  i. 
areub'  &  fagit'  per  xl.  dies  tempcre  guerrte  in  boreal'  Anguio  turris  »"  Banc.  Roc. 
pradida  pro  omni  /ervic'.     ^  Et  quia  compertu  eft,  l^c.  qujd  Radul-   f^*  Salop. 
.phus  cognojeit  in  re/pone'  quod pradid'  berestenere  debet  eaaem  ten'  per  j^j^j  cVe.  AccI 
pra^did'  bomag'  ^  feruic'  pradid'  calcar'  'vel  fex  denar'  tS"  per/er- 
jantia  invenieiidi  unit  homitu  pro  eo  in  praeP  turri  per  xl.  dies,  C5  ma- 
nifefte liquet  quod  huodi  minores  ferjantite  qua  debent  f.eri  pro  Dominis 
Juis  de  quibus  tenent  tenement  a  fua  per  altos  qua  feipjos  nulla  inde  da-      *^-  *  J"  &' 
bunt  cvftodia  eifde  Dominis,  nee  dare  debent  licet  iidem  Domini  infra 
tetatem  haredu  per  negligentiam  propinqucrum  parentu  bujujmodi  cufto- 
dias  oeeupa'verint,  Cif  :fte  Radulphus  non  poteft  dedieere  quod  unqua  ali- 
qua  habuit  feifinam  de  pradid'  cuftod'  nifi  per  occupationem  fuam   ^ 
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negligentiam  pcu-entum  pradiSii  haredis  antecejforis  fui  dum  infra  ata- 
temfuit,  ts"  non  alio  jure.  Conjiderat''  eji  quod  praediii'  Ichannes  rec' 
indefeif.  13 c.  l5  danm^  Cx.  I.  t-v.  s.  vii.  d.  l^c.  Valor  terr'  per  annum 
xxJ.  x.d. 

See  the  firft  part  of  the  Inflitutes,  feft.  155.  &  157.  and  note 

See  II  H.  4.       the  diverfitie  between  fuch  a  tenure  of  the  king,  for  in  that  cafe 

72.  &  24.  E.  3.  it  Ihoald  be  a  tenure  by  grand-ferjanty,  and  that  grand- ferjanty, 

3**  for  the  greateft  part,  is  to  be  done  within  th6  realme,  and  knights 

j]    7    ]      fervice  out  of  the  realme,  as  Littleton  there  faith. 

(4)  Plencs  atatis.l  See  the  firft  part  of  the  Inflitutes,  fedl. 
104. 

(5)  Antiquum  rele'vium/cilicet,  13 c."]  Concerning  the  word  re- 
h-vium,  'vide  i,  part  Inflitut.  feft.  103.  It  appeareth  that  the 
reliefe  here  fet  down,  is  the  ancient  relief,  and  was  certain  at  the 
common  law ;  but  there  had  been  of  long  time  an  heavy  incroach- 
ment  of  an  incertain  reliefe  at  will  and  pleafure,  which  under  a 
fair  term  was  called  rationabile  rele'vium,  and  this  aft  had  juft 
cauie  to  fay,  per  antiquum  relevium,  for  in  the  raign  of  H.  2. 
grandfather  to  H.  3.  the  king  exafted  an  incertain  reliefe,  for  fa 
Glanv  ill  faith,  who  wrote  in  his  time,  De  baroniis  'verb  nihil  cerium 

Jiatutum  eji^  quia  juxta  moluntatem  et  mi/ericordiam  Domini  Regis 
J'olent  baronia  capitales  de  rele-TJiis  fuis  Domino  Regi  fatisfacere.  And 
Glanvill  under  the  name  of  baronies  doth  include  earledomes  alfo, 
fo  the  reliefe  of  all  the  nobility  was  taken  as  incertain  at  that  time, 
and  therefore  how  necelTary  it  was  that  the  ancient  reliefe  ihould  be 
aient  thereupon,  reftored  is  evident. 

(6)   Scilicet  hares  vel  haredes.']  Of  this  word  (heire)  fee  the 
'  firft  part  of  the  InlHtutes,  feft,   1.  whereunto  you  may  adde  that 

which  was  there  omitted,  concerning  the  antiquity  of  defcents, 
which  the  Germanes  had  agreeable  with  the  ancient  laws  of  the 
Britons,  continued  in  England  to  this  day,  out  of  that  faithfull  and 
learned  hiftorian,  who  of  the  ancient  Germanes  faith;  Haredes /uC" 
ceJ}orefq\  fui  cuique  liberi,  et  nullu  tejiamentum  :  fi  liberi  non  funt^ 
proximus gradus  in poJJeJJione,fratres,patrui,  a'vunculi,  ^r.  Wherein 
we  obferve  three  things,  i.  That  for  default  of  children  and 
brethren,  the  uncle.  Sec,  and  not  the  father,  or  any  in  the  right  line 
afcendent  ftiould  inherit,  but  the  collaterall  onely.  2.  That  by 
the  common  law  no  teftament  or  laft  will  could  be  made  of  land, 
3,  That  of  ancient  time  fuccefjhres  were  fynonyma  with  haredes. 
But  in  this  ancient  ftatute  it  is  pertinently  faid,  hares,  and  not 
fuccefTor,  for  every  bifhop  of  England  hath  a  barony,  and  fo  had 
many  abbots  and  priors  (in  refpeft  whereof  they  were  lords  of 
parliament)  and  yet  they  paid  no  reliefe,  becaufe  their  fuccefTors 
came  to  it  by  fucceffion  and  not  as  heire  by  inheritance;  and  this 
aft  faith,  Habeat  htereditatem  fuam,  and  they  are  feifed  in  jure 
epifcopatus  monajierii,  13 c.  de  cojnitatu  integro  et  de  baronia  integref. 
The  barons  in  Domefday  are  accounted  amongft  the  tenants  in 
chiefe.     Vide  Glanv,  lib.  9.  cap.  6.  Magna  Charta  cap.  31. 

It  is  to  be  underftood  that  of  ancient  time  (as  it  evidently  ap- 
peareth by  this  chapter,  and  by  our  books)  every  earledome  and 
ii.  3.  efch  unge  barony  were  holden  of  the  king  in  capite,  which  proveth  that  both 
"  '^'^  '  '"  the  dignities  cf  the  earle  and  the  baron,  and  the  earldome  and 
barony  were  derived  from  the  crown.  *  And  is  to  be  known  that 
the  fourth  part  of  the  yearly  value  of  an  earledome,  a  barony,  and 
the  living  of  a  knight,  was  the  ancient  reliefe  that  this  chapter 
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Ipeaketh  of.     And  for  that  of  ancient  time,  •>  a  knights  living  was  nontenure  ifi. 
cftecmcd  at  20I.  per  ann.   (which  in  thofc  days  was  fufiicient  to  46B-3-/«»rf«t 
maintain  the  dignity  of  a  knight)  his  ancient  «  relief  was  5I.  which   [  '^°    '  '• 
b  the  fourth  part  of  his  living  by  one  year.  >  See  the  firft 

The  yearly  value  of  a  baroay  was  to  confift  of  13  knights  fees,   p^  ^f  theln- 
and  a  quarter,  which  by  juft  account  amounted  to  400  marks  by   ftjtuti;s,  feS^s- 
the   year,   therefore   his    relief  was  as  is  iiere  Ut  down    100  Cambden  Brit, 
marli.  ^  J"  _^'^^ 

iiee  an  ancient  manufcript  intitnled,  De  modo  tnaidi  farUameit-      *    u*g  **^ 
/aw,  i^c    tempore  Regis   Ediuardi  flit  Regis  Etheldrtdi,  qui  quideiB   j^'^  j^  *  ^ 
modus  ftdt  per  di/cretiores  regni  cora  Willielmo  Duce  Isomtattnoru  et    n.MecalTs 
Conqiiejiore  et  Regt  Jnglite  ip/o  canquefiore  hoc  tempcre  fracipietttt   Ca^e,  fel.  33, 
recitai'  et  per  ipfum  approbat\  CS'f .     Of  the  authority  and  antiquity   34- 
whereof  you  may  reade  in  the  fourth  part  of  the  Iniiitutes,  cap.  of 
the  Court  of  Parliament,  Et  bit  infra. 

Now  every  eariedome  confilled  of  the  value  of  an  entire  barony 
and  an  halfe,  which  amounted  to  20.  knights  fees  amounting  to  400  L 
per  annum,  and  therefore  his  ancient  reliefe  here  called  Antiquum 
relfvium,  being  the  fourth  part  of  the  yearly  value  of  his  earledcme 
was  joo  I.     In  that  excellent  charter  which  king  H.  I.  made  on  the  1^3 

day  of  his  coronation,  Communi  concilia  et  affenfu  haroaum  regai 
AngUa,  amongft  other  things  it  is  thus  contained,  Omnes  malas  coa- 
Jiutudines,  quibus  regnum  Anglite  opprimebaiuTf  inde  auferOt  quas 
malas  ctufuetudines  exinde  juppono.  Si  quis  barcnum  meorumy  camittan. 
Jive  aliorum,  qui  de  me  tenets  mortuus  fuerit^  bares  fuus  ncn  rtdimtt 
terram  fiiam,fecut  faciehat  tempore  fratris  meiy  fed  Ugitima  et  jttfta 
rele^atione  relenjobit  earn,  ficut  bomines  btirtmum  meorum  legitima  et 
Jufia  relevatioju  relevabunt  terras  fuas  a  dominis  fuis^  l^c.  Legem  •  ;.  Edw.  filti 
•  regis  Edw.  'ucbis  reddo  cum  illis  emendationibus,  qtiibus  fater  vteus  Etheldrtdi, 
emeitda'vit  confilio  haronumfuorum. 

By  this  cfciarter  it  appeareth,  i.  that  there  was  a  lawful!  and  juft 
reliefe,  to  bee  paid  by  the  earle,  and  baron>  which  implyeth  a  pro- 
portionable reliefe  according  to  the  value  of  the  living,  by  reafoa 
of  this  word  (Jufta)  which  cannot  be  intended  of  an  uncertaine 
reliefe,  but  of  the  juft  reliefe,  upon  the  computation  offo  many 
knigrits  fees  contained  in  the  Modus,  whereunto  this  charter  hath 
relation.  2.  It  appeareth  that  there  was  an  unjuft  reliefe,  in  the 
time  of  Williajn  Rufus  bis  brother,  which  upon  fearch  we  hauc 
found  in  an  ancient  manufcript  in  the  librarie  of  arch-biftiop  Parker, 
which  we  have  feene,  and  will  tranfcribe,  in  that  language  that 
we  finde  it. 

De  releefe  alcunte  que  al  Roy  afert  8.  chivals  enf rentes,  tsi  enfebees, 
fcT  4.  Hauberts  l^  4.  Htewmes  &  4.  efcues,  l^  4.  lauiues,  iS*  4.  efpus 
Us  aidtresj  £ff  4.  chaceurs  l^  ^palefrees  afreins  et  a  cbeniefire, 

De  reliefe  a  barun  4.  cbivals  les  2.  enfrenes  U  enfeehs  13  2.  bau- 
berts  iff  2.  ba'U'mes  Iff  2.  efcus,  iff  2.  e/pees  iJ  2.  launces,  iff  les  autres 
Z'  cbi-vals  un  cbaceur  i£  un  palfrey  afreins  i^  a  che--vejires. 

De  reliefe  a  vavet/Jur  a  fon  ligejenior  doit  efre  quite  per  le  cbival 
fon  pier,  tiel  come  il  a-voitjour  de  fon  mart,  i3  per  fon  baiume,  iff  per 
fon  efcu  iff  per  fon  haubert,  i^  per  fon  lance,  i3  filfuit  difaparoile,  que 
il  Mouji  cbi'val  ne  armejufe  quite  per  C.fol. 

Le  relief  al  'villain  le  meliour  avoir  que  il  averad  2-  ebfvalt,  2. 
hoefs^  2.  'vaches  durrad  afcnfeignior,  iS  puis  font  touts  les  villains  in 
frankpledge. 

In  S.,  Canutus   time,  Relevaiio  comitis  fuit  8.  equi,  4.  fellati,   inter  leges  Ca. 

4.  infellati,   nuti.  cap.  97. 
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4.  infellati,  l^  galea  4.  l^  lor  ice.  4.  raw  8.  lancets,  tS  totidem /cutis,  et 
gladii.  4.  et  *  CC.  manca  auri, 

Pojlea  *  //^«z?i  r^/j,  qui  ei  proximus  fit,  \.  equi,  z./ellati,  2.  son 
fellati.  2,  gladii.  4.  lancee,  et  totidem  fcuta,  et  galea  cum  loricafuaf  a 
50.  mancte  auri. 

Et  mediocris  thani  equus  cum  apparatu  fuo  et  armafiia  et  halftang  iu 
Wejl-fexa,  i^c. 

Laftly,  this  chapter  of  Magna  Charta  is  but  a  reflitution  and 
declaration  of  the  ancient  common  law,  and  that  antiquum  rele-vium 
of  the  earle,  and  baron  was  certaine,  fo  now  joyning  both  together, 
this  certaine  reliefe  here  fet  downe  is  legitimum,  jujlum  l5S  antiquum 
relevium,  mentioned  in  the  Modus,  l^c. 

It  is  faid  that  there  be  ancient  precedents  in  the  exchequer, 
that  he  that  held  by  a  dukedome,  which  being  valued  at  two  earles 
livings,  fhould  pay  according  to  the  proportionall  and  juft  fourth 
part  of  his  living  by  yeare,  200.  li.  And  a  marques  that  held  by 
a  marquefdome,  who  fhould  have  two  baronies,  fhould  pay  for  his 
reliefe  200.  marks.  What  the  value  of  the  living  of  a  vifcount 
fhould  be,  I  have  not  heard,  but  certaine  it  is  he  fhould  pay  the 
fourth  part  of  the  yeerely  value  of  his  vifcountefdome. 

But  all  this  is  to  be  intended,  where  the  king  granteth  a  Duke- 
dome, marquefdome,  earl  edome,  vifcountefdome,  or  barony  to  hold, 
■as  here  it  is  fpoken,  de  nobis  in  capite  per  fer'vitium  militare,  'viz. 
De  comitatu  integro  l^  de  barcnia  integra,  tff  qui  minus  babuerity 
minus  det fecundum  antiquam  confuetudine  feadoru. 

But  in  fome  cafes  the  heire  of  an  earle,  or  a  baron  may  pay  the 
reliefe  exprefTed  in  this  flatute,  albeit  he  hath  not  fo  many  knights 
fees,  as  is  abovefaid:  for  if  upon  the  creation  of  the  earle  the  king 
did  grant  any  manners,  lands,  or  annuity  per  ccmitatum.  Iff  nomine 
comitis,  or  fiib  nomine  Sif  honore  somitis,  or  the  like,  he  (hould  pay, 
C.  li.  for  reliefe,  and  fo  of  the  baron,  mutatis'  mutandis,  for  afpeciall 
refervation  may  derogate  from  the  common  law. 

But  otherwife  it  is,  if  the  mannors,  lands,  or  annuity  be  granted 
unto  the  earle,  ut  idem  comes  fiaium  i^  honorem  comitis  melius  mann- 
tenere  iff  fiipportare  pofJit,  or  ad/ujUnendum  nomen  et  onus,  or  the 
like;  for  then  the  earle  holdeth  not  per  comitatum,  or  nomine 
comitis.    ' 

But  now  the  ancient  manner  of  creation  is  altered,  for  now,  when 
the  king  creates  a  duke,  a  marques,  an  earle,  a  vifcount,  or 
baron,  he  fcldome  creates  a  dukedome,  marquifdome,  earledome, 
&c.  ad fiijlinendum  nomen  et  onus,  'viz.  to  grant  him  mannors,  lands, 
tenements,  &c.  to  hold  of  him  in  chiefe,  for  commonly  upon  crea- 
tions the  king  grants  to  them  created  an  annuity;  and  therefore 
at  this  day  noblemen  doe  pay  fuch  reliefes,  as  other  men  ufe  to  doe, 
in  refpeft  of  their  tenures,  for  as  the  heire  of  a  knight  fhall  not  pay 
reliefe,  unlefTe  he  have  a  knights  fee,  &c.  fo  the  heire  of  an  earle, 
or  baron,  fhall  not  pay  reliefe  by  this  great  charter,  unlefTe  he  hath 
an  earledome,  or  baronie,  as  is  aforefaid. 

(7)  Jd  centum  folidos  ad  plus. '\  And  this  was  the  ancient  reliefe 
for  a  knights  fee,  and  fo  it  was  holden  in  the  reigne  of  H.  2.  for 
Glanvil  faith,  dicitur  autem  rationabile  rele-vium  ahcuj us  juxta  con- 
Juetudmem  regni  defeodo  unius  militis  per  centum  folidos,  fo  as  the  fee  of 
a  knight  at  that  time  was  certaine,  viz.  the  fourth  part  of  his  living 
per  annum,  and  fo  ought,  as  appeareth,  the  relief  of  the  nobility  to 
have  beenc  in  certainty,  though  they  were  not  permitted  to  have  it 

fo. 
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fo,  which  favored  of  the  power  of  a  conqueror  to  keepe  the  no-  154-  Jy7' y* 
bility  under,  or  to  make  himfelfe  the  more  amiable  to  them.  BrafLr.  *i«)ir- 

(8)   Secundum   anttquam    confuetudimm  feodorum^    This    is   ob-  „  '  ^     f  |^^ 
fervable,  that  thefe  cenaine  and  proportionable  rates  are  according  i.  j.  c.  ,y, 
to  the  ancient  cuftome  of  reliefes. 

♦  A  knight  ^olds  land  by  grand  ferjantie,  he  is  not  within  thii  •  11.  H.  4. 7a. 
ftatute,  and  therefore  fliall  not  pay  the  reliefe  of  a  knight  declared  jj^^jj^^'f.^  ^ 
by  this  ad,  but  the  heire  being  of  full  age  at  the  deceafe  of  his     °  '  j^,/ijjj_ 
anceilor,  ihall  pay  the  value  of  his  lands  for  oneyeere  which  is  his  fca.  156. 
f  rimer  feajin. 

But  h-re  it  is  demanded,  feeing  Littleton  fai:h,  that  tenure  by 
eornage,  if  it  be  of  any  other  lord  then  the  king,  is  knights  fervice, 
what   releefe  the  heir  of  fuch  a  tenant  fliall  pay,  or  whether  he 
ftall  pay  any  reliefe  at  all.     Littleton  in  the  fame  place  faith,  that  M^ch.  18.  E.  ». 
tenure  by  eornage  draweth  unto  it  ward,  and  mariage,  and  fpeak-  in  Banco  rot 
eth  nothing  of  reliefe,  and  by  this  aft  reliefe  is  to  be  payed  according  ^J"^^^"*^ 
to  thequandty  of  the  knights  fee,  viz.     Defeodo  militis  integro  per  ^^  ntca**, 
centum  fdidos  ^  qui  minus  babturit,  minus :  but  a  tenure  by  eornage  bedand.    lo. 
hath  no  fuch  quantities,  necj'ufcipit  majus  £5"  minus ,  and  therefore  Swinboroe  cafe 
tenure  by  eornage,  tftough  it  be  knights  fervice,  is  not  within  this  <»ff»  dmapum, 
IJatute ;  hereof  you  may  read  a  record  to  this  effeft. 

Inter  lohanmm  Craijicke  quercTitem  ferjus  Idontam  de  Leyhoume  qua 
difirinxit  ipfum  per  anjeria  pro  releniio  dandoj  pro  terris  in  Duniion 
l^rampton  yanene  which  Efecly ve,  et  Boulton,  qua  <vaUnt  C.  li.  per 
ann.  qua  tenet  de  em  per  bomagium  et  cornagium.  Et  ipj'e  dicit  qucd 
talis  eji  con/uetudo  pairia  de  Wejim.  quod  haredes  poji  mortem  antecejjo- 
rum  J'uorum  debent  relevare  terras  J'uas  dominis  de  quibus,  Scc./cilicet 
Jhlvendo  pro  relrvio  quantum  terra  valent  per  annum,  qua  de  ipjts 
dominis  tenentur,  nifi  de  minori  ipjis  dominis  pojfunt  Jatisfacere,  unJe 
ipfa  advocat  captionem  pro  rele<vio  fecundum  pradiSlam  confuetudinem, 

Johannes  negat  talem  ejfe  confuetudinem,  fed  concedit,  quod  tenet  ttne- 
pientd  pradiSa  per  comag'  xxv.  s.  vi.  d.  et  dicit  qucd  antecejferes  f%d  f  10  J 

prius  duplicarunt  antecejfor,  ipjius  Idonea  folvendo  Li.  s.  Jpfa  dicit  quod 
cum  Johannes  ccgn^,  quod  ipfe  tenet  pradiita  ten*  de  ipfa  per  cornagiu,  ad 
^uod  bujufmodi  relevium  mere  eft  aceeffor!  rattone  cmjue^  pradi^a. 
Et  die'  quod  idem  Johannes  exigit  tale  relevium  verfus  tenentes  juos  in 
eadem  patria  a  tempore  quo  r.on,  l^c.  Ei  de  ccnfuet*  uterq',  pan'  Je 
fuper  patriam.  Jdeo  ven*  lur*  in  Cra.  S.  lobannis  Baptifia,  ^c.  /«- 
fuper  Jdonea  die*  quod  duplex  efi  tenura  in  Com^  WeflmerLfcilicet,  una 
p:r  Alba  frma,  et  al  a  per  Cornagium.  Et  quod  tenentes  per  Albam  jChafrvu  Car- 
Jirmatn  pofi  mortem  cuitecejjorum  fuorum  debent  duplicare  firmam  fuam  nagmm, 
tantum.  Et  tenentes  per  Cornagium  pofi  mortem  antecejf.  fuorum  te- 
n^tur  reddere  'valorem  terrarum  fuarum  unius  anni.  Et  Johctnnes  e 
centra  die'  quod  confuetudo  patria  efl  quod  baredes  nonfolvant  niji 
4uplicando  Cornagium,  \3c, 

Brafton  li.  2.  fo.  84.  cap.  36.  nu.  2.  Et  imprimis  defeodo mtliiari  Braft.  1.  ».  fc. 
quale  fit  rationabile  relevium  antiqmim  defeodo  militari  dijlinguitur  in  84,  videGlanr. 
carta  libertatum,  cap.  2.  ^c.     And  in  the  fame  chapter,  nu.  7.  faith  \  7-  cap-  9-  ^l". 
thus.  Defer]  ant  lis  'vero  nihil  certum  exprimitur,  quid  W  quantum  dare  «  .^'  ^-*P  '^' 
debeant  h.i  redes  idea  Ji'.xta  voluntatem  Dcminorum  Dominis  feuisfaci^nt   jjg&J.  ^^* 
fro    relevio,    dum   tamen   ipfi  Domini    rationem   Cif   menfuram   non 
excedant. 

Certain  it  is,  that  he  that  holdeth  by  caftle-guard  (hall  pay  no  efcu-  Lit.  fed.  i  j  x. 
age,  for  efcuage  mult  be  rated  accordi.ng  to  the  quantity  of  the  knights 
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fees,  as  for  a  whole  knights  fee  or  half  a  knights  fee,  &c.  and  of 
that  nature  is  not  caftle-guard.  Littleton  treating  of  caftle-guard, 
faith,  that  in  all  cafes  where  a  man  holdeth  by  knights  fervice, 
fuch  fervice  draweth  to  it  v/ard  and  marriage,  and  fpeaks  cot  there 
of  relief. 


CAP.   in. 


C/  autem  hares  (i)  allcujus  tal'ium 

fuerit  infra  cetatein^  donmius  ejus 

nan  babeat  ctijiadiam  ejus.,  nee  terns 

Jua^  antequcmi  homagium  ceperit  ( 2 ) ; 
et  pojtquam  talis  ham  fuerit  in  cujio- 
dioy  cum  ad  istatcm  pervenerit  (fcilicet 
xjci.    annoruin)    habeat    hareditatem 

Juam  fine  relevio,  &  fine  fne^  it  a  ta- 
men  quod  fi  ipfe  (dum  infra  atate?n 

fueritj  fiat  ?niles  (3),  nibilominus  ter- 
ra  reinanent   in    cujtodia   doniinorum 

fuorum  (4},  ufque  ad  terminum  pra- 
di£ium. 


"DUT  if  the  heir  of  any  fuch  be  with- 
in age,  his  lord  (hall  not  have  the 
ward  of  him,  nor  of  his  land,  before 
that  he  hath  taken  of  him  homage. 
And  after  that  fuch  an  heir  hath 
been  in  ward  (when  he  is  come  to 
full  age)  that  is  to  fay,  to  the  age  of 
one  and  twenty  years,  he  (ball  have 
his  inheritance  without  relief,  and 
without  fine  j  fo  that  if  fuch  an  heir, 
being  within  age,  be  made  knight, 
yet  neverthelefs  his  land  ihall  remain 
in  the  keeping  of  his  lord  unto  the 
term  aforefaid. 

(Hob.  46.  Fitz.  Card.  136,  142,  156.  15  Ed.  4.  f.  10.  Plowd.  f.  267.  6  Rep.  73.  8  Rep. 
173.  12  Rep.  Si.  F.  N.  B.  fo.  169.  Altered  by  12  Car.  2.  c.  24.  which  takes  away  ward&ip 
&C.  by  reafon  of  lenure.) 


35  H.  6.  52. 


See  the  Cuftu- 
mier  de  Norm, 
cap.  29  and  the 
Commciit  upon 
the  fame.  &  cap. 
32.  &  !e  Latine 
pom.  fol.  4&.  b. 


16  E.  3  Relief 
b.  Sc  10. 


*  Brae.  1.  2.  fo. 
41,  71,  81,89, 
252.   Brit.  fol. 
171.  Flcta,  li.  I. 
ca.  9.  Mirror, 
ca.  9.  ^  2. 
Glanv.  !ii?.  9. 


(i)  Hares.']  This  ftatute  is  onely  to  be  intended  ofanheire 
male,  whereof -6<^r^/  is  derived:  and  who  fhall  hthivres.  Sec.  See 
the  firlt  part  of  the  Inftitutes,  lib.  1.  fed.  i,  2,  3.  Cujiumier  de 
Norm,  99.  and  the  expofuions  upon  the  fame. 

(2)  Antequam  homagium  ceperit. '\  For  homage  fee  the  firft  part  of 
the  Inftitutes,  fed.  85.  and  it  is  to  be  obferved  that  in  England  and 
France  it  is  called  Homage,  Hotnagium,  and  in  Italy  Vajfalagium. 

Some  have  thought  that  thefe  words  are  to  be  underftood  that 
the  heire  within  age  fhall  not  be  in  ward  untill  the  lord  hath  taken 
the  homage  of  fome  of  the  auncefters  of  the  ward,  fo  as  the  aun- 
ceftep  of  the  heire  may  die  in  the  homage  of  the  lord:  for  in  a 
writ  of  ward  brought  by  the  lord,  it  is  a  good  plea  to  fay  that  the 
auncefter  died  not  in  his  homage,  and  the  itatute  faith  not  Antequam 
homagium  fttum  ceperit,  hut  hcnjagiupi  generally;  and,  fay  they,  if 
the  lord  Ihould  receive  homage  of  tlie  heire,  he  Ihould  not  be  in 
ward  at  all. 

But  this  is  not  the  right  intendment  of  thefe  words,  but  the 
ftatute  meant  that  the  homage  ftioiild  be  taken  of  the  heire  him- 
felfe,  and  that  for  the  benefit  of  the  heire,  and  fo  doth  it  appear  by 
»  our  old  books  that  v/rote  foone  after  this  ftatute,  and  ccntempcranea 
expojiiio  ejl  fortijjima  in  lege,  and  fo  do  the  words  themfelves  of  this 
law  import,  and  the  reafon  thereof  is  notable,  which  was,  that  before 
the  lord  fnould  have  benefit  of  wardfhip,  he  ftiould  be  bound  to  two 
things;  **  i.  To  warrant  the  land  to  the  heir,  and  to  that  end  the 
heir  might  have  a  writ,  Dc  homagio  capiendo;  2.  To   acquit  him 

*  from 
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from  fervice  and  other  dades  to  be  done  and  paid  »  all  other 
lords,  both  which  the  lord  was  bound  to  do  ('  as  the  law  was  then 
holden)  if  the  lord  accepted  homage  de  drtat  of  his  tenant,  (in 
fuch  fort  as  the  lord  is,  if  he  receiveth  homage  auncefirel  at  this 
day)  but  otherwife  it  is  of  homage  in  fait;  ^  Homagiam  eft  jxtris 
vimadum,  qm  quis  aftringitur  ad  '•joarraitiiKJtttdum,  dfjhidcxdum,  ^ 
acquietandum  teuentem  fuum  in  feijtna  ver/us  onrnes  per  certttm  Jervi- 
tium  in  dcnatiane  nomiaaium  w  exprc£um',  C5  etiam  'vice  'verj'a,  quo 
Unrxj  aftringitur  ad  fidem  Domino  fuo  Jer*vand.  iS  Jrrvitivm  debitvm 
fadeud.  *  We  hare  an  ancient  manufcript  of  a  cafe  adjudged  in 
a  writ  of  cuilcmes  and  fervices  betweenc  Alexander  of  Poulton, 
and  Robert  de  Norton,  that  homage  is  of  an  higher  nature  to  divers 
parpofcs  then  efcuage.  i.  ^  For  that  homage  bindeth  to  war- 
ranty, which  efcuage  doth  not.  2.  Homage  is  fo  folemne  as  that 
it  cannot  be  done  again  as  long  as  the  tenant  that  made  it  liveth, 
bat  efcuage  may  be  given  every  other  year.  «  And  Littleton 
iaith  that  homage  is  the  moft  honourable  fervice,  and  hranble 
fervnce  of  reverence,  and  yet  it  is  true  that  efcuage  taking  it  for 
fer\'ice,  draweth  to  it  homage. 

•>  But  at  the  common  law,  if  a  man  holding  land  by  knights 
fervice,  had  made  a  gift  in  frank-marriage,  and  the  donee  had  died 
his  heir  within  age,  the  heir  ftiould  be  in  ward  before  any  homage 
received,  ^uia  domimts  /ten  poleft  capere  bomagium  uj'que  ad  tertium 
Lersdem,  ar.d  this  flatute  is  to  be  intended  where  homage  was  to 
be  received  by  law,  yet  did  the  tenant  in  judgement  of  law  die  in 
the  homage  of  the  lord,  or  otherwife  he  conid  not  be  ia  ward,  a 
cafe  worthy  of  great  con  fideratioru 

*  Bat  after  when  it  was  refolved  for  law^  and  fb  held  to  this  day, 
that  homage  of  it  felfe  doth  not  binde  the  lord  to  any  warranty 
or  acquitall,  anlefle  it  were  homage  aunceftreil,  which  either  is 
wome  out, and  very  rare  in  England  at  this  day ;  then  according  to 
the  old  rule,  Cejfante  ratioae  legit  cejfat  ipfa  lex ;  the  heir  cannot 
hinde  the  lord  to  receive  homage  in  this  cafe,  but  if  the  tenure  be 
by  homage  aunceftrell  there  the  lord  fliall  not  have  the  cuflody  of 
body  or  land  before  he  receiveth  homage  of  the  heire,  for  that 
homage  bindeth  him  to  warranty  and  acquittall,  and  confequently 
within  the  reafon  of  this  law. 

*  Here  is  to  be  noted  that  one  within  age  may  doe  homage,  bat 
he  cannot  do  fealty  becanfc  that  is  to  be  done  upon  oath.  Hoc  eb- 

Jervato,  quod  Ji  minor  homagium  fecerit  nullum  tamtn  juramentum 
fidelitatis,  antequam  ad  tetatem  pernjenerit,  praftahit.  See  more  con- 
cerning this  matter  i.  part.  Inflitut.  lib.  2.  cap.  Homage  and 
Fealty. 

(3)  Fiai  miles."]  Be  made  a  knight;  and  his  tenure  of  fen'ice 
is  called  Serviiium  militare,  knights  fervice,  '  and  therefore  if  the 
king  create  the  hcire  within  age,  a  duke,  a  marqueffe,  an  earle,  a 
xnfcount  or  a  baron,  yet  he  fhall  remain  in  ward  for  his  body,  but 
if  the  heire  of  a  duke,  or  of  any  other  of  the  nobility  be  made  a 
knight,  he  ihall  be  out  of  ward  for  his  body.  If  the  heire  in  ward 
be  created  a  knight  of  the  garter,  a  knight  of  the  bathe,  a  knight 
banneret,  or  a  knight  bachelor,  he  Ihall  be  cut  of  ward  for  his 
body  for  that  he  is  a  knight,  and  fomeivhat  more,  and  the  ftafjte 
fpeaketh  generally,  unlefle  a  knight,  and  therefore  within  the  words 
and  meaning  of  this  law,  and  the  foveraigne  of  chivalry  hath  ad- 
judp-ed  him  able  fo  doe  knights  fervice. 

And 


cap.  T.  &  6  Tj 
E.  I.  gard.  136^ 
31  £.  i.tari. 

*  Trin.  4  E  x* 
fo.  65.  b.  inti- 
iro  m^o.   Wil- 
liam St.  Q^ia- 
tin's  cafe.  Ho- 
mage aunc^rd 
oniy  bindedi  to 
warranry,  bat 
homage  ix^tir 
bin  jeth  to  ac- 
qaiulL 

Seethefirft 
part  of  Ae  In* 
ftitutcs,  k£L 
143,  foi.  101. 
Verb  &  *d  re- 
cei  ve  homage. 

«=  Tr.  9.  E.  X, 

VJ>i/afra. 

«»  Braa   fa.  78. 
Britt.  is  Fku 
mbijuprt.  47  E. 
3.  gar.gf. 
Temp.  £_  I. 
garr  90. 

^  ^LS.  ia  tcma« 
E.  I. 

f  See  tie  firft 
part  of  the  InftT- 
tates,  itSt,  149. 

Z  Lit  fca.  85. 
fea.  99. 

l*  13  H.  3.  ffr. 
4»- 

1  35  H.  6.^ri). 
71.  14  H.  7.  II- 

Lit.£ecL 

k  Brae  1.  %.  fo* 

79- 

See  the  firft  part 
of  the  Inilirutes. 
Lit.  lib.  I.  cap. 
Homage  ft  Fcai. 

1  Lib.  6.  fol.  73. 
Sir  Drue  Dru- 
ries  cafe.   1 5 
E.  4.  10.  PI. 
Com.  Ratclifie'a 
cafe.  See  here- 
after verbt  rt- 
trareat. 
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«  See  Sir  Drue 
Drurics  cafe, 
ubi  Jupra. 


Lib.  8.  fol.  171. 
Sir  Hsnry  Con- 
l^able's  cafe 
15.  E.  4.  10.  PI. 
Com.  267.  2  E. 
6.  tit  gard.   Bf. 
Sir  Anthony 
Brown's  cafe ; 
Sir  Drue  Dfu- 
ries  cafe.  Xjli 
jupra.    PI.  Com. 
jLatciifTscafc 


And  tills  word  Fiat,  be  made,  proveth  that  knighthood  ought 
to  be  by  creation  or  making,  and  cannot  be  by  defc  nt. 

■"  But  albeit  the  heir  be  made  a  knight  within  age,  yet  is  he  not 
freed  of  the  value  *  of  i  is  marriage,  for  that  was  vefted  before  in 
the  king,  or  other  lord,  and  the  king  bei-g  foveiai:,ne  of  chivalry 
hath  adjudged  him  of  full  age,  that  is,  able  to  doe  knights  Tervice, 
to  this  intent,  to  free  his  body  from  cuftody,  but  neither  to  barre 
the  king  or  other  lord  of  the  value  of  the  marriage,  no  more  then 
if  he  had  attained  to  his  full  age  of  21  years. 

(4)  Remaneat  in  cujiodia  a'cmincrum  fuorum.']  This  word  (rema- 
neat)  implieth  that  this  ftatute  is  to  be  undei  flood -onelv,  where 
the  heir  after  he  be  in  ward  is  made  knight  vitain  age,  for  when 
the  heire  apparent  is  made  knight  within  age  in  the  life  of  the 
auticefter,  and  the  auncellcr  dieth,  his  heir  within  age,  he  (hall  be 
out  of  ward  both  for  body  and  land,  becaufe  the  foveraign  of  chi- 
vatry  hath  adjudged  him  of  full  age,  and  able  to  do  knights  fervice 
in  the  life  cf  his  auncefter,  fo  as  in  that  cafe  no  title  of  wardfliip 
did  ever  accrew,  and  there  can  be  no  remanere  or  relidue,  but  of 
that  thing  that  had  his  effence  or  beeing. 


CAP.     IV. 


^~V  H  E  keeper  of  the  land  of  fuch 
an  heir,  being  within  age,  fhall 
not  take  of  the  lands  of  the  heir,  but 
reafonable  iffues,  reafonable  cuftorns, 
and  reafonable  fcrvices,  and  that  with- 
out deftru^tion  and  wafte  of  his  men 
and  his  goods.  And  if  we  commit 
the  cuftody  of  any  fuch  land  to  the 
fherifF,  or  to  any  other,  which  is  an- 
fwerable  unto  us  for  the  iHues  of  the 
fame  land,  and  he  make  deftru6tion  or 
v.'afte  of  thofe  things  that  he  hath  in 
cuftody,  we  will  take  of  him  amends 
and  recompence  therwtfore,  and  the 
land  fliall  be  committed  to  two  law- 
ful and  difcreet  men  of  that  fee,  which 
fliall  anfwer  unto  us  for  tne  ifl'ues  of 
the  fame  land,  or  unto  him^  v>'hom  we 
will  alTign.  And  if  we  give  or  fell 
to  any  man  the  cuftody  of  any  fuch 
land,  and  he  therein  do  make  deftruc- 
tion  or  waftc,  he  fhall  lofe  the  fame 
cuftody  J  and  it  fhall  be  afligned  to 
two  lawful  and  difcreet  men  of  that 
fee,  which  alfo  in  like  manner  fhall 
be  anfwerablc  to  us,  as  afore  is  faid. 

(Raft.  pi.  693.  Fitz.  Waft.  15,  24,  138,  146.  i.  Inft.  54.  a.  12  H.  4.  f.  53.  6  Ed.  i.  c.  5.  18 
Ed.  I.  ftat,  3.  c.  18  14  Ed.  3-  ftat.  I.  c.  13.  36  Ed.  3.  c.  13.  See  12  Car,  2.  c.  44.  which 
reudsrs  obftlete  the  three  laft  mentioned  adts  rellraining  efchetors  trora  wafte.) 

(1)  Cufioi 


QUSTOS  (i)  terra  hujufrnodl  ha- 
rediSf  qui  infra  estatern  fuerit^  non 
capiat  de  terra    heeredis^  nift    ratio- 
nabiles  exitus  (2),  et  raticnabiles  con- 
Jiictudines  (3),  et   rationabilia  fervid 
tia  {\)tet  hoc  fine  defiru5iione^  et  vafio 
haminum  et   rerum  (5).     Et  fi  nos 
commiferimus   (6)   cujiodiam   alicujus 
talis  terra  vic*^  vel  alicui  ali't^  qui  de 
exltihus  terra  ilUus  nobis  debeat  re- 
fpondere,  et  ille  de  cuflodia    il/a^  de- 
firuSitoneniy  velvafiumfecerit :  nos  ab 
£0  capiemus  emend'  (7),  et  terra  com- 
mittatur  duobus  legal'  et  dfcretls  ho- 
minibus  de  feodo  illoy  qui  de  exitibus 
terra  illius  nobis  refpondeant^  vel  illi 
cut   nos  illani  ajfgnaverlmus.     Et  fi 
dcderimuSy    vel  vendiderimus   cujhd' 
alicujus  (8)  talis  terra.,  et  ille  inde 
deflruSlionem  fecerit^  velvaflwn,  amit- 
tat  illam  cufiod'  (9),  et  iradatur  duo- 
bus  dlfcret'  et  legal'  hominibus  de  feo- 
do illo,  qui  fimiliter  nobis  refpondcant^ 
ftcut  pradiiT  efi. 
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(i)  C^os.]  A  keeper,  fome  derive  tlie  word  «  ftfr<2  y/ff,  y«Vj 
ea/fos  eji  is  cut  cura  reijlat  cuftodiend. ;  and  thereupon  fometime  he  is 
called  <:ar«/ffr,  in  French  he  is  ca!led  a  gardien,  fo  as  his  name  cujics 
doth  put  him  in  minde  of  his  office  and  duty,  that  is  not  onely  to 
keep  and  prefcrvc  the  lands  and  tenements  of  the  ward  committed 
to  his  cuftody  in  fafety,  butalfo  to  educate  and  bring  up  his  ward 
vertuoufly,  and  to  advance  him  in  marriage  without  difparagement. 
Vide  I.  part  Inftitut.  Seft.  103.  of  thecaufc  and  end  of  wardftiip; 
and  fee  the  4.  part  of  tJie  Inftitut.  cap.  Court  of  Wards  and 
Liveries. 

•     (2)  Rationabiles  exitus.']  Exitus  is  derived  ab  exeundo,  and  fig-   Braa.  lib.  7.(0!. 
nifieth  the  rents  and  profits  ilfuing  out  or  comming  of  the  lands  or  87,  W.  a.  ca 
tenements  of  the  ward,  which  muft  be  taken  by  the  gardien  in   Hl^^^'^f's, 
reafonable  manner,  and  therefore  to  exitus,  rationahiles  is  added,  j^*  g'  '^  ^i^^a. 
for  that  nothing  that  is  unreafonable  is  allowed  by  law. 

(3)  RaiionabiLs  con/uetudines.]  That  is,  things  due  by  cuflome   Brae.  li.  2.  fa. 
or  prefcription,  and  appendant  or  appurtenant  to  the  lands  or  tene-  87. 

ments  in  ward,  as  advowfons,  commons,  waife,  ftraie,  wreck,  and 
the  like;  alfo  the  reafonable  cuftomes,  fines,  &c.  of  tenants  in  vil- 
ienage,orby  copy  of  court- roll  where  fines  be  incertain:  for  though  [  ^3  ] 

the  cuftomes,  dudes,  fines,  or  the  like  be  incertaine,  yet  if  that 
which  is  exafted  or  demanded  be  unreafonable,  it  is  againft  the  com- 
mon law.  For  this  word  [confuetud.)  and  the  divers  fignifications 
thereof,  fee  hereafter  cap.  30. 

(4)  Et  rationabilia  fer'vitia.'\  This  alfo,  as  appeares  by  GlanviJl   Glanv.li.g.cS. 
that  wrote  in  the  reigne  of  H.  2.  was  the  ccmmop  law  of  England,   ^}-  *^*P  3i« 
that  incertain  fervices  and  aides  ought  to  be  reafonable;  for,  faith  *^    *  ^'  "P*  "* 
he,  the  lord  may  rcUionabilia   auxilia  de  bominibus  fuis  inde  txigere, 

ita  tamen  moderate  fecundum  quantitatem  feodorum  fuorum  et  fecun- 
dumfacultates,  ne  minus  gravari  inde  'videantury  'vel  fitum  contenemen-   ContenanentS^ 
turn  a:nittere ;  and  that  which  he  fpeaketh  there  of  aids,  is  to  be 
applied  to  all  incertain  fervices,  cuftomes,  fines,  or  duties. 

But  it  may  be  demanded,  how  and  by  whom  (hall  the  fald  rea- 
fonablenefle  in  the  cafes  aforefaid  be  tried?  this  you  may  reade 
in  the  firft  part  of  the  Inftitutes,  feft.  69. 

(5)  Et  hoc  fine  dejiruilioneet 'vajio  hominum  et  rerum.'\  For  thefe   Markb.  cap.  17. 
words,  deftruftion  and  wafte,  fee  the  firft  part  of  the  Inftitutes,  feft.   ^''"^'  '^f.  '* 
67.  and  thettatuteof  Gloc.  cap.  5.  ^2.   .4.  o  57. 

(6)  Etfinos  commiferimus ,  &c.]  For  this  word  commi/erimus,  v'lde 
the  firft  part  of  the  Inftitutes,  feci.  58.  &  531.  Here  the  commit- 
tee of  the  king  is  taken  for  hira  to  whom  th-  king  committeth  the 
cuftody  of  the  land  to  one  or  more;  by  this  word  commifimus,  re- 
ferving  a  rent,  ^amdiu  quis  alius  plus  dare  'voluerit,  and  there  the 
king  remain  gardien. 

(7)  Nos  ab  eo  capiemus  emenda."]  And  this  may  be  upon  an  office   Reg.  fo.  72, 73. 
found,  or  by  writ  direded  to  the  ftierifFe  to  this  effeft,  ^ia  datum   ^'■*=-  !'•  *•  f<»* 
eft  nobis  intelligi,  l^c.  ^7'  '''"  V°'* 

(8)  Etfi  dederimus  "jel 'vendiderimus  alicui  cuftcdiamt  Si,c.^   In  this   Waftei-S.  lo 
cafe  the  king  graunteth,  or  felleth  I'je  very  cuftody  it  {tik,  fo  as  the   Affif.  PI.  22. 
graunteeor  vendee  becommeth  guardian  in  fadl:  and  that  this  dif-  l''-^.  intrat.  Raft. 
tindion  betweene  the  committee  and  graantee  was  by  the  common  ^'^* 

law,  hear  what  Glanviil  faith.  Si  'verb  Dominus  Rex  aliquam  cujiodiam   Glanv.  li.  7, 
alicui  commiferit,  tunc  diftinguitur  utrum  ei cuftodiampleno  jure  commiferit  ^«  10. 
ita  quod  nullum  inde  reddere  computum  opcrtet  ad  Scaccarium,  aut  aliter- 


n 


7^.  5.  T«,  13. 
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Rcgiitr.  7a. 


It  H.  4.  3. 
F.N.B.  59.e.& 
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notaiile  recerdum, 
M.  32  E  I 
Coram  Rege. 
Rot.  76.  Dub- 
lin,    See  here- 
afttr  in  the  Ex- 
pofition  upon 
the  Statute  of 
Gloc.  c.  5. 

Brafton  lib.  4. 
fo\.  285.  316, 

Gloc.  cap.  5. 
Dier  28  H.  8. 
fol.  35.  BritL 
fo.  33,  34. 
•  W.  I.  cap.  21. 
Gloc.  cap.  5. 
Artie,  fup.  cart. 
cap.  1 3.    14.  E. 
3.  cap.  13.  36. 
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Fleta.  lib.  I.  cap. 
10.  ^  Solent. 
•  Nota,  the 
caufe  of  altera- 
tion by  adl  of 
parliament. 
Mirror  cap.  i. 
c.  9.  §  En  outer 
watt  I  r  ace  Brit- 
ton,  cap.  66.  fol. 
167.  b.  ace. 


Magna  Charta.  Cap.  44 

Ji  veh  plene  it  eujiodiam  eommiferit,  iani  poterii,  l^e.  negotia  Jicut  fua 
tyae  difpmere.  King  H.  7.  graunted  a  ward  to  the  dutches  of  '^wcV.- 
xn^zm,  quam  diuin  manibusfuh  forecontigerit'y  and  afterwards  the 
king  made  a  fpeciall  livery,  as  by  law  he  might,  to  the  heir  within 
age,  and  it  was  adjudged,  as  juftice  Frowick  reported,  that  the 
duches  was  without  remedy;  but  otherwife  it  had  been  if  th» 
graunt  were  durante  minore  atate  h^eredis,  or  durante  minore  egtatt 
et  quamdiu  in  mambus  nojiris,  tfff . 

But  here  it  may  be  materially  demaanded,  what  if  the  committee 
or  grauntee  doth  wafte,  and  the  king  during  the  minority  taketh 
no  amends,  what  remedy  hath  the  heire  after  his  full  age?  The 
anfwer  is,  that  he  Ihall  have  an  adion  of  wafte,  and  that  by  order  of 
the  common  law:  and  then  it  is  further  doubted  and  demanded, 
what  (hall  the  heire  then  recover,  for  the  wardfhip  cannot  be  loft, 
feeing  the  heire  is  of  full  age,  neither  by  this  ftatute  nor  bv  the  fta- 
tute  of  Gloc.  To  this  the  anf^ver  is  very  obfervable,  that  feeing  that 
the  wardftiip  cannot  be  loft,  and  the  wafte,  being  to  the  heirs  dilhe- 
rifon,  ought  not  to  remain  unpuniftied,  that  the  heire  ftiall  recover 
treble  damage,  for  that  penalty  is  annexed  to  the  aftion  of  wafte; 
and  therefore  if  an  aftion  of  wafte  were  given  againft  tenant  in  tail 
apres  poJJjbilitie,gen<ir2My  the  plaintife  fliall  recover  treble  damages, 
becaufe  they  are  annexed  to  this  fuit.  But  if  the  king  doe  take 
amends,  then  the  heire  at  full  age  ftiall  have  no  aftion  ot  wafte. 

(9)  Amittat  cuJlodiam.']  This  is  underftood  of  the  land,  and  not 
of  the  body,  for  the  words  be  tradatur  duobus,  i^c.  qui  de  exitibus 
terra  nobis  inde  rejpondeant. 

*  Nota,  fince  this  ftatute  of  Magna  Charta  divers  other  ftatutes 
againft  wafts  and  deftrudlions  in  the  lands  of  wards  have  been 
made. 

At  the  making  of  this  ftatute,  the  king  had  not  any  prerogative 
in  theruftodie  of  the  lands  of  idiots  during  the  life  of  the  idiot,  for 
if  he  had  had,  this  aft  would  have  provided  againft  waft,  &c.  com- 
mitted by  the  committee,  or  aflignee  of  the  king  to  be  done  in  their 
pofieflions,  as  well  as  in  the  pofleflions  of  wards,  but  at  this  time 
the  gardianftiip  of  idiots,  &c.  was  to  the  lords  and  others  accordihg 
to  the  courfe  of  the  common  law.  And  idiots  from  their  nativity 
were  accounted  ahvayes  within  age,  and  therefore  the  cuftodie  of 
them  was  perpetual!  fo  long  as  they  lived,  for  that  their  impotencic 
was  perpetuall.  And  the  lord  of  whom  the  land  was  holden,  had 
rot  a  tenant  that  was  able  to  doe  him  fervice.  And  therefore 
within  the  reafon  of  a  cuftodie  of  a  minor  or  of  an  heire  within 
age  in  cafe  of  wardftiip.  And  this  appeareth  by  Fleta,  Solent  tutores 
idiotarum  et  Jiultorum  cum  corporibus  eorum  perpetuo,  quod  licitum  fuit 
et  prwi/um,  eo  quod  fe  ipfos  regere  non  no'verint,  *  nam/emper  judica- 
bantur  infra  atatem :  'vel  quia  t'erumq;  plures  per  bujufinodi  eujiodiam 
exhteredatioues  compatiebantur,  pronjifumfuit,  et  comuniter  concejfum 
quod  Rex  corporu  et  hareditatu  hujufmodi  idiotarum  et  Jiultorum  fub 
perpetuis  eujiodiam  cbtineret,  dum  tamen  a  natimitate  fuerint  idiots 
et  Jiulti ;  Jecus  aute  Ji  tarda  a  quocunque  Domino  tenuerint,  et  ipfos 
maritaret  et  ex  omni  exhceredatione  falvaret  hoc  cum  adjedo  quod  do- 
minis  feodorum  et  aliis  quorum  interfuerit  ut  ferviiiis,  redditibus  et 
cujiodiis  ufque  ad  legitimam  atatem  fecundum  conditionem  feodorum, 
relcviis  et  httjufmodi  nihil  juris  deperiret. 

But  then  it  is  demanded,  when  was  this  prerogative  given  to 
the  king?  Certaine  it  is,  that  the  king  had  it  before  ftatute  of 

17  E. 


Cap.  5.  Magna  Charta.  14 

17  E.  2.  Je  frterogativa  regis,  for  it  appeareth  in  our  bookes,  Brlttan.cap.  66. 
that  the  king  had  this  prerogative,  anno  3    E.   2.     And  before   ^•''  '^7-  *>. 
that,  it  is  nianifeft  that  the  lung  had  it  before  Brition  wrote  in   Bracl.  5.411  a. 
the  raigne  of  E.  1.  as  you  may  read  in  his  booke.  Sunf.  Prerog. 

And  it  is  as  cleare,  that  when  Brafton  wrote  (who  wrote  about  "  9'fo''33»34 
the  end  of  the  rcigne  of  H.  3.  that  the  king  had.  not  then  this 
prerogative. 

And  therefore  it  followeth,  that  this  prerogative  was  given  to  the 
king  E.  I.  before  that  Britton  wrote,  by  fome  aft  of  parliament, 
which  is  not  now  extant.  And  it  appeareth  by  the  Mirror  of 
juftices  agreeing  with  Fleta,  that  this  prerogative  was  granted  by 
common  aflent,  vide  lib.  4.  Beverley's  cafe,  fol.  126. 


CAP.     V. 

^USTOS  autem  quamdiu  cujiodiam  HT  H  E  keeper,  fo  long  as  he  hath 

terra  hujufmodi  habuerlt^  fujientet  the  cuftody  of  the  land  of  fuch 

dsmos^  parcos-,  vivaria,  Jiagna,  moleii^  an  heir,  (hall   keep   up  the   houfes, 

dina.,  &c.  ad  terram  illam  pertinentiay  parks,    warrens,   ponds,    mills,  and 

de  exitibus  terra  ejufdentt  et  reddat  other  things  pertaining  to  the  fame 

bartdi  cum  ad  plenam  atatem  perve-  land,  with  the  ifTues  of  the  faid  land  ; 

nerit,  terram  jiiam  toi*  injiauratam  de  and  he  (hall  deliver  to  the  heir,  when 

carucis,  et  omnibus  aliis  rebusy  ad  mi-  he  cometh  to  his  full  age,  all  his  land 

nuSj  ficut  illam  recepit.     Hac  omnia  ftored  with  ploughs,   and  all   other 

ebjerventur  de  cujiodiis  archiepifcr.pa-  things,  at  the  leatt  as  he  received  it. 

tuum(i),   epifcopatutmu,  abbatiarum.  All  thefe  things  (hall  be  obferved  in 

frioratuum^   ecclejiarum,   et  dignita-  the  cuftodies  of  archbifliopricks,  bi- 

tum  vacaniium,  qua  ad  nos  pertinent,  ihopricks,  abbeys,  priories,  churches, 

excepf  quod  ctijlod'   hujufmodi  vendi  and  dignities  vacant,  which  appertain 

non  debent.  to  us;"except  this,  that  fuch  cuftod/ 

(hall  not  be  fold. 

(10  H.  7.  f.  30.  3  Ed.  1.  c  21.  36  Ei.  3.  c.  13.) 

'  That  this  was  the  common  law  appeareth  by  Glanvile,  who  faith,  [  1 5  j 

Refistuere  autem  tenenlwr  cujjodes  h^rreJitates  i^Jls  harcdlbus  infiauratas  GlanTU,  lib.  7. 

et  debitis  acquietatas  juxta  exigentiam  temporis  culicdia  et  quantitatis  ^*f  •  9- 

hareditatis.  J  ^  P  J  i  Flct.,li.  ,^yi. 

(1)    Hac   omnia  oh/ervantur  de  rufiodits  archispi/ccporum,   &c.]    30.    ^' 
The  cailodie  of  the  temporalties  of  every  arch-bilhop  and  bifhop  See  the  i.  part 
within  the  realme,  and  of  fuch  abbeyes,  and  priories,  as  were  of  ofthelnfHtutes, 
the  king's  foundation,  after  the  fame  became  voide,  belonged  to  ^^-  ^7- 
the   king  during  the  vacation  thereof  by  his  prerogative:  for  as  „^  ^^ ^ ' '*^"' 
the  fpirituakies  belonged  during  that  time  to  the  deane  and  chapter  w.  i.  cap.  11. 
de  comuni  jure,  or  to  fome  other  ecclefiafticall  perfon  by  prefcrip-  Fleta,li.i.c.  11. 
tion,  or  compofition,  fo   the  temporalties  came  to  the  king  as  i4E-3-"-4>S' 
founder,  and  this  doth  belong -to  the  kicg,  being  patronus  et  pro.  "^"^  ^^'  33* 
teSor  ecclefia,  in  fo   high  a   prerogative  incident  to  his  crowne,  adjudged  yf 
as  no  fubjeft  can  claime  the  temporalties  of  an  arch-bifliop,  or  E.  i. 
biihop,  when  they  fall  by  grant  or  prefcripiion. 

JI.  Inst.  C  But 
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See  this  cliarter 
at  large  in 
Mat.  Par. 
See  liir.  rubeS 
in  frincipio. 


Flet.  uhijupra. 
14E.  3.ca.4,  5. 
F.N.B.59.  b. 


But  as,  in  emni  re  nafcitur  res  qua  ip/am  rem  extermlnat,  unleile 
it  bee  timely  prevented  (as  the  wortne  in  the  wood,  or  the  mothe 
in  the  cloth,  and  the  like)  fo  oftentimes  no  profeffion  receives  a 
greater  blow  then  by  one  of  their  owne  coat :  for  Ranulph  an 
ecclefiallicall  perfon,  and  king  William  Rufus  his  chaplain,  a  man 
fiihado  ingenio,  and  profunda  nequitia,  was  a  faftor  for  the  king  in 
making  merchandize  of  church  livings,  in  as  mucli,  as  when  any 
archbiftiopricke,  bifhopricke,  or  monaftery  became  void,  firft  he 
pe'rfwaded  the  king  to  keepc  them  voide  a  long  time,  and  con- 
verted the  profits  thereof  fometime  by  letting,  and  fometime  by 
fale  of  the  fame,  whereby  the  temporalties  were  exceedingly 
wafted,  and  deftroyed.  Secondly,  after  a  long  time  no  man  was 
preferred  to  them  per  traditionem  annuli  et  baculi,  by  livery  of  fea- 
fon,  freely,  as  the  old  fafhion  was,  but  by  bargain  and  fale  from 
the  king  to  him,  that  would  give  moft,  by  meanes  whereof  the 
cliurch  was  ftufFed  with  unworthy,  and  infufficient  men,  and  many 
men  of  lively  wits,  and  towardlinefle  in  learning  defpairing  of 
preierment  turned  their  ftudies  to  other  profeflions.  This  Ra- 
nulph, for  ferving  the  kings  turnes,  was  advanced,  firft,  to  be  the  . 
kings  chancellour,  and  after  to  be  bilhop  of  Durefme,  who  after 
his  advancement  to  fo  high  dignities,  made  them  fervants  to  his 
facrilegious  and  fimoniacall  deugnes.  King  Henry  the  firft  feeing 
this  mifchiefe,  and  forefeeing  the  great  inconvenience  that  would 
follow  thereupon,  was  contented  for  his  owne  time  to  binde  his 
owne  hands,  to  the  end  the  church  now  naked  and  bare  might 
receive  fome  comfort,  and  have  meanes  to  provide  things  neceffary 
for  their  profeiTion,  and  calling.  He  thereupon  at  his  coronation 
made  a  charter  to  this  effeft,  ^ia  regnum  opprejjiim  erat  injujlis  ex- 
aBionibus,  ego  in  refpedu  dei  et  amore  quern  erga  vos  omnes  habeo,fanSia 
Dei  ecclejiam  imprimis  liberam  fac*  it  a  quod  nee  'vendam,  nee  ad  fir ' 
mam  ponam,  nee  mortuo  archiepifcopo,  fi've  epifcopo  'vel  ahbate,  aliquid 
accipiam  de  dominio  ecclefiee  'uel  hominibus  ejus,  donee  fuccejfor  earn  in- 
grediatur,  et  omnes  malas  confuetudines,  quibus  regnum  Anglia  opprime- 
hatur,  inde  aufero.  He  committed  the  faid  Ranulph  then  bilhop  of 
Durham  to  prifon  for  his  intolerable  mifdeeds,  and  injuries  to  the 
church,  where  he  lived  without  love,  and  died  without  pity,  faving 
of  thofe,  that  thought  it  pity,  he  lived  fo  long. 

Vendi  non  debent.'\  Flcta,  ubi  fupra,  faith,  fvendi  non  debent  nee 
legari  ;  yet  the  king  may  commit  the  temporalties  of  them  during 
the  vacation,  as  by  the  ftatute  of  14  Ed.  3.  appeareth. 


CAP.     VI. 


fJM^EDES  autem    mariuntur     XJEIRS  fhall  be  married  without 
ebfque  diftaragationt.  difparagement. 

(t  Inft.  80.  %•  H.  3.  c.  6.}. 

This  is  an  ancient  maxime  of  the  common  law:   fee  more 
h«reofin  the  firft  part  of  the  Inftitutcs,  fed.  107,  108,^  109; 
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CAP.     VII. 


T/'IDVA  poft  morie  mar'tti  fui 
Jiat'im  et  fine  difficultate  aliqua, 
habeat  maritag'iu  fuu  et  hareditati 
fuam :  nee  aliquid  det  pro  dote  fua-y  nee 
pro  maritagio  fuOf  vel  pro  hareditate 
fHa  habtnda,  qua  hareditate  maritus 
fuusy  et  ipfa  tenuerunt  fimul^  die  nhituf 
ipftus  mariti  jiii :  et  maneat  in  capitali 
mejfuagio  mariti  fui^  per  quadraginta 
dies  ( 1 )  po/i  obitu  mariti  fui  (2),  infra 
quos  dies  affignetur  ei  dos  (3)  fua^  nifi 
prius  ei  ajftgnata  fuerit^  vel  nifi  domus 
ilia  fit  cajiru  (4) ;  et  ft  de  caflro  re- 
cef/eritfjiatim  domus  ei  competens  pro- 
videatur,  in  qua  poffit  honefie  morari 
(5),  quoufq\  dos  fua  ei  affignetur-,  fe- 
cundu  quod  pradiSfum  efi :  et  habeat 
rationabile  ejloverium  fuum  interim  de 
communi  (6).  jifftgnetur  autem  ei-,pro 
dote fua^tertia pars  totius terra  mariti 
fui  ^-j).,  qua  fuit  fua  in  vita  fua,  nifi 
de  minor  ifuer  it  dot  at  a  ad  oftium  ecclefia. 
Nulla  vidua  difiringatur  ad  fe  mari- 
tandam  (8)  dummodo  voluerit  vivere 
fine  marito :  Ita  tamen  quod  fecurita- 
tem  faciat,  quod  fe  non  maritabit  fine 
nfjenfu  nofirOf  fi  de  nobis  tenuerit,  vel 
fine  affenfu  dominifui,fide  alio  tenue- 
rit(g).  [Prarogativa RegisyCap.  4. J 


A  Widow,  after  the  death  of  her 
"^  hufband,  incontinent,  and  with- 
out any  difficulty,  (hall  have  her  mar- 
riage, and  her  iiiheritance,  and  (hall 
give  nothing  for  her  dower,  her  mar- 
riage, or  her  inheritance,  which  her 
hufband  and  (he  held  the  day  of  the 
death  ofher  hu(band,and(he(hall  tarry 
in  the  chief  houfe  of  her  hu(band  by 
forty  days  after  the  death  of  her  huf- 
band, within  which  days  her  dower 
(hall  be  affigned  her  (if  it  were  not 
afEgned  her  before)  or  that  the  houfe 
be  a  caftle ;  and  if  (he  depart  from 
the  caftle,  then  a  competent  houfe 
(hall  be  forthwith  provided  for  her, 
in  the  which  (he  may  honeftly  dwell, 
until  her  dower  be  to  her  afSgned,  as 
it  is  aforefcid ;  and  (he  (hall  have  in 
the  mean  time  her  reafonable  eftovers 
of  the  common;  and  for  her  dower 
(hall  be  afligned  unto  her  the  third 
part  of  all  the  lands  of  her  hu(band, 
which  were  his  during  coverture, 
except  (he  were  endowed  of  le(s  at 
the  church-door.  No  widow  (hall 
be  dirtrained  to  marry  herfelf  j  never- 
thelefs  (he  (hall  hnd  furety,  that  (he 
(hall  not  marry  without  cur  licence 
and  alfent  (if  (he  hold  of  us)  nor 
without  the  aflent  of  the  lord,  if  (he 
hold  of  another. 


(Hobarti53.  Dyer,  f.  76.    Plow.  32.  Bro.  Dower,  101.  Regift.  fol.  175.  Co.  Liti3a.  b.   19  H. 
6.f.i4.   17  Ed.  2.  c. 4.  Fitz.  Dower,  194,  196.   20H.  3.  c.  i.) 


It  appeareth  by  Brafton  of  ancient  time,  that  a  woman  being 
h^e>  fine  dominorum  difpofitione  et  affenfu,  bandit atsrn  hahetts,  mari- 
tari  non  pat  efi,  nee  etiam  in  'vita  antecefiorum  de  jure  fine  affitfu  dcmini 
capitalis,  quod  fi  olimfecijjent,  bareditatem  amitterent  fititfipe  recape- 
randi,  nifi  folum  per  gr at  tarn  :  hadie  tamen  aliam  panam  incur runt^ 
ficut  inferius  dicetur,  et  boc  idea  ne  cogatur  domiuus  bomagium  capere  de 
capitali  initnico,  'vel  de  alio  minime  idoneo. 

Alfo  it  appeareth  by  the  fame  author,  quodfi  mulier  dctetn  haiens 
pro  -coluntate  fua  alicui  nuberet,  prater  afienfum  iju arrant i  fui  de  dote, 
elim  ix  tali  caufa  dotem  amitieret,  nunc  tamen  non  atnittet, 
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litffi  cumfemel  legitime  mar  it  at  a  fuerint,  et  pojlea  'viJua,  iterum 
non  cujiodientur  fub  cujiodia  dominorum,  licet  teneantur  ajfinfum  eorum 
requirere  mayitaiidi  Je,  Sec.  And  herewith  agreeth  Glanvile,  who 
wrote  before  this  flatute. 

Hereby  you  may  fee  what  had  beene  ufed  of  ancient  time  in 
thefe  cafes:  but  at  this  day  widowes  are  prefently  after  the  deceafe 
of  their  hufbands,  without  any  difficulty  to  have  their  marriage 
(that  is,  to  niarrie  where  they  will  without  any  licence,  or  affent 
of  their  lords)  and  their  inheritance,  without  any  thing  to  be 
given  to  them;  but  in  this  branch  the  king  is  not  included,  as 
hereafter  in  the  end  of  this  chapter  {hall  appeare. 

( 1 )  Et  maneat  in  capitali  mejjuagio  mariti  fui  per  quadraginia 
dies  pofi  obit um  mariti  Jui.'\  And  this  is  called  her  quarentine,  and 
if  the  widow  be  witholden  from  her  quarentine,  (he  fhall  have  her 
writ,  De  qaarerje^ia  habenda  to  the  Iherife,  which  reciting  this 
flatute,  is  in  nature  of  a  commiffion  to  him,  ^od  'vocatis  coram  njobis 
partibus  pradiBis,  et  auditis  inde  earum  ratiombus,  eidem  B.  C,  vidua 
plenam  et  celercmjuftitiam  ir.de  fieri  faciatis  juxta  tenor e  carta  pradic- 
tee,  ne  pro  defcctu  jufiitia  querela  ad  nos  per'ueniat  iter  at  a.  By  force 
of  which  writ,  the  iherife  may  make  proceffe  againft  the  defendant, 
retou;  nable  within  two  or  three  dayes,  &c.  and  may,  and  ought  (if 

jio  juft  caufe  may  be  fhevved  againft  it)  fpcedily  to  put  her  in  pof- 
feflion ;  and  the  reafon  why  fuch  fpeed  is  made,  is  for  that  her 
quarentine  is  but  for  forty  dayes. 

Vidua,  Sec.  maneat,  &c.]  Therefore  if  Ihe  marry  within  the 
forty  dayes,  fhe  lofeth  her  quarentine,  for  then  her  widow-hood  is 
paft,  and  fhe  hath  provided  for  her  felfe,  and  the  quarentine  is 
appropriate  to  her  widowes  eftate. 

(2)  Infra  quos  dies  ajjignetur  ei  dos.]  Here  it  app>eareth  how 
fpeedily  dower  ought  to  be  afligned,  to  the  end  the  widow  might 
not  be  without  livelihood. 

(3)  Pofi  cbitum  mariti  fui.]  The  day  wherein  the  hufhand  dieth, 
fhall  be  accounted  the  firll  day,  fo  as  ihe  fhall  have  but  thirty  nine 
after. 

(4)  Nifi  domus  ilia  fit  cafirum."]  This  is  intended  of  a  caftle,  that 
is  warlike,  and  maintained  for  the  necefTary  defence  of  the  realm, 
and  not  for  a  caftle  in  name  maintained  for  habitation  of  the  owner^ 
but  hereof  fee  more  in  the  firft  part  of  the  Inftitutes,  feft.  36.  &  242. 
De  adibus  kernelatis.  Kernellare,  or  cernellare,  by  fome  is  derived 
from  the  French  word  kerner,  or  cerner,  to  fortifie,  inviron,  or 
inclofe  round  about:  and  by  others,  from  karnean  or  carnean,  a 
battlement  of  a  wall;  or  from  iar/iele  or  carnele,  imbatteled,  or 
having  imbattlements;  and  the  truth  is,  it  beareth  all  thefe  figni- 
fications  in  the  lawes  of  England,  and  the  ufe  of  it  in  caftles  and 
forts  was  to  defend  himfelfe  by  the  higher  place,  and  to  offend  the 
affailants  at  the  lower. 

Brittons  words  be.  Si  le  chief  mees  fioit  chief  del  countee,  ou  del  ha- 
rojiy,  oil  cafile,  i5c.  So  as  it  appeareth  by  him  that  fhe  is  not  to  have 
her  quarentine  of  that,  which  is  caput  comitatus,  feu  baronia,  and 
with  him,  agreeth  Fleta,  but  Brafton  only  fpeaketh  de  cafiro. 
The  ancieat  law  of  England  had  great  regard  of  honour  and 
order. 

(5)  Statim  domus  ei  competens  provideatur,  in  qua  pojfit  honefit 
morari.l  But  this  mufl  be  of  a  hoafe,  wheiccf  Ihe  is  dgwable,  f^t 

fhe 
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flie  mull  have  her  qaarentine  of  that,  "whereof  ftie  may  be  en- 
dowed. 

(6)  Et  babeat  rationabile  efteverium  interim  de  comrnuni^  Britton    Brirton  ubi  fa- 
faith,  ^e  eux  eient  des  ijfues  del  intier  de  Us  terres  lour  cthveKoble   pra. 

/uflenance.  Sec. 

Fleta  faith,  Ubi  inieniantur  ei  ntcejfaria  bcneRe  de  hareditate  com-    F  eu  ubi  fupra. 
munif  donee  rationabilis  dosfuerit  ei  affignata. 

So  as  ejloverium  here  is  taken  forlfullenance  :  there  is  an  opinion   £9  "^6-  »4-  I». 
in  our  book?,  that  the  widow  cannot  kill  any  of  the  oxen  of  the   «--3i-^-  i7S- 
hulbands,  whiles  (he  remain  in  the  houfe;  but  the  Regiiter  faith, 
^uod  interim  habeant  rationabilia  ejlcmeria  de  bonis  eorundem  mcuitO' 
rum,  which  feemeth  to  be  an  expofition  of  this  brailch. 

In  the  ftatute  intituled,  De  catallis  felonum,  it  is  faid.  Cum  ibidem   Vet.  Mag. 
ca^us  coram  jujiidariis  n^Jlris  fuerit  conJtSlus  de  fekn-.a,  tunc  rrfed.    ^^^^^^\^? 
catallorum   ultra  eJio--verium /uum  fecundum  regni   confuttudinem  nobis    fo',,-, 
remanent  \  where  ejtcverium   ligniSeth  fuflenance,  or  aliment,  or 
nourifhment.      This   word   efioverium    commeth    of  the   French 
verb  eftonjer,  id  ejl,  alere,  to  fuiiain,  or  nourifh,  and  this  agrceth 
with  the  faid  old  books,  and  in  this  fenfe  it  is  taken  in  the  fta- 
tute   of  G!oc.   Trover  e/io^'en   in    'vi"jer  et  -vejlure,   that  is,  things    Gloc.  ca.  4. 
that  concern  the  nouriihment,  o?-  maintenance  of  man  in  'vidu 
et   'uejiituj    wherein   is    contained     meat,    drink,   garments,   and  [  ^o  J 

habitation.     Alimentorum  afpellatione  venit   'vidus,  vejiilus,  et  ba- 
bitatio. 

When  efto^ers  are  reftrained  to  woods,  it  fignifieth  houfebote, 
hedgebote,  and  ploughbote. 

(7)  AJignetur  autem  ei  pro  dote  fua  tertiapars  totius  terra  mariti 
fruy  &c.]  See  for  this  in  the  firft  part  of  the  Inllitutes,  {cdi.  37. 

(8)  Hulla  vidua  difiringatur  ad  fe  maritatidam,  8cc.'\    7  his  is  to    Prcr.  Regis,  cap, 
be  underftood  of  widowes  tenants  in  dower  of  lands  holden  of  the   4-  Stsmt-rd 
king  by  knights  fervice  in  chiefe,  and  thereupon  (he  is  called  the   P''^  ^b  ,6- 
kings  widow,  and  if  the  kings  widow  marry  without  licenfe^  fhe  Britton,  fol.^aX* 
Ihall  pay  a  fine  of  the  value  of  her  dower  by  one  year.  a.  &  ^^.  b. 

And  the  realon  of  this  law  is  yeelded  wherefore  they  fliou M  not   ^iot.  pat.  4  E.  i. 
marry  without  the  kings  iicenfc,  Ne forte  capitalibus  inimicis  dcmini   m.  31. 
regis  mariteniur.  Braa.  ubi  fupra. 

And  old  readers  have  yeelded  this  reafon,  left  they  Ihould  marry   ^'^"'  ''^*  ^-  "* 
unto  ftrangers,  and  fo  the  trealure  of  the  realme  might  be  carried 
out,  and  othe.  s  fay  that  the  reafon  is  for  that  upon  the  affignement 
of  her  do'.ver  (he  is  fworn  in  the  chancery,  ^e  elne  marier  fans  li-    35  H.  6.  52. 
cenJCy  et  pur  csoji  el  fait  cncont .  fon  fcremmt  elferrafne.  tortcL 

Others  fay  that  it  is  a  contempt  to  marry  without  the  kings 
licenfe,  and  againll  this  llatute,  and  therefore  for  this  contempt  (he 
lhall  make  a  fane. 

If  the  kings  tenant  in  capite  dye  feifed,  his  heire  female  of  full   35  H.  6.  51. 
age,  if  (he  marry  without  the  kings  licenfe,  (he  (hall  pay  no  fine,    '5  ^•4-  '3* 
for  (he  is  no  widow,  and  the  words  be  nulla  vidua  difiringatur^ 
&c. 

\i  the  queene  being  the  widow  of  a  king  be  endowed,  and  marry  Rot.  Pari,  anno 
without  the  kings  licenfe,  becaufe  (he  is  endowed  of  the  feifon  of  ^  ^-  ^*  ^'^-  ♦*• 
the  king  himfelfe,  (he  is  out  of  this  fiatute :  but  at  the  parliament 
holden  in  anno  6  H.  6.  it  is  enafled  by  the  king,  the  lords  tem- 
porall,  and  the  commons,  that  no  man  (hould  contraft  with,  or 
marry  himfelfe  to  any  queen  of  England,  without  the  fpeciall  li- 
cenfe or  affent  of  the  king,  on  pain  to  lofe  all  his  goods,  and  lands ; 
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to  which  acl  the  bilhops,  and  other  lords  fpirltuall  gave  their  con* 
fent,  as  farre  forth,  as  the  fame  fwcrved  not  from  the  law  of  Gods 
and  of  the  church,  and  fo  as  the  fame  imported  no  deadly  fin. 

(9)  Si  dealio  /enuerit.]  This  is  to  be  underftood,  where  fuch  a  H* 
cenfe  of  marriage  in  cafe  of  a  common  perfon  was  due  by  cuftome, 
prefcription,  or  fpeciall  tenure,  the  words  being^d'f  alio  f enuerit; 
and  this  expofition  is  approved  by  conftant  and  continual  ufe  an4 
experience,  Et  optimus  interpres  legum  confuetudo. 


CAP.     VIII. 


"^"OS  vero  (1),  vel  balliv't  mjlri 
(2J,  non  Jeifiemus  terrain  ali- 
quatn^  vel  redditum  (4)  pro  debito  al'i- 
quQ^  quamd'iu  catalla  debitoris  prafentta 
Jufficiunt  ad  debit um  reddendum  (3),  et 
ipfe  deb'if  parqtus  Jit  indefatisfacere. 
N'ec  pleg'  ipfius  debitoris  ( 5 )  dijirin- 
gantur^  quamdiu  ipfe  capitaiis  debitor 
fujfficiat  ad  Jolutio7iem  ipfius  debit:. 
Et  fi  capitaiis  debitor  defec^rit  in  folu- 
tione  dcbiti^  non  habens  unde  folvat-,  aut 
reddere  nolucrit  cumpoffit  [b)tplegii*  de 
debito  refpondeant^  et  fi  valuer int^  ha~ 
beant  terras  et  reddit'  debitoris  (7), 
quoufque  fi  eis  fatisfaff  de  debit\  quod 
cnteapro  eofofverint^  nifi  capitaiis  de- 
bitor monfiraverit^fe  eje  quietum  ver- 
Jus  eofdem  plegios. 

*  [  19  ] 


"Vl^  E  or  our  bailifFs  fhall  not  feife 
any  land  or  rent  for  any  debt, 
as  long  as  the  prefent  goods  and  chat- 
tels of  the  debtor  do  fuffice  to  pay  the 
debt,  and  the  debtor  himfelf  be  ready 
to  fatisfy  therefore.  Neither  fhall 
the  pledges  of  the  debtor  be  diftrained, 
as  long  as  the  principal  debtor  is  fuf- 
ficient  for  the  payment  of  the  debt. 
And  if  the  principal  debtor  fail  in  pay- 
ment of  tile  debt,  having  nothing 
M'herewith  to  pay,  or  will  not  pay 
where  he  is  able,  the  pledges  (hall 
anfwer  for  the  debt.  And  if  they 
will,  they  ftiall  have  the  lands  and 
rents  of  the  debtor,  until  they  be  fa- 
tisfied  of  that  which  they  before  payed 
for  him,  except  that  the  debtor  can 
fhew  himfelf  to  be  acquitted  againft 
the  faid  fureties. 


cap.  z8. 

See  Artie 
Cart.  cap. 
11.  3.  foi.  12. 
Sir  William 
Herbert's  cufe 


(PI.  Com.  457.  In  Sir  Tho.  "Wrothes  cafe.  PI.  Com.  in  the  Lord  Berklies  cafe,  &c.  Plow.  440. 
Regirt.  158.   Intra,  c.  18.    33  H.  8.  c.  39.) 

(i)   Nos  i/^/'-o.]  Thefe  words  being  fpoken  in   the   politique 

capacity  doe  extend  to  the  fucceflbrs,  for  in  judgement  of  law  the 

king  in  his  politique  capacity  dieth  not. 

See  the  firft  part       (2)   Vel  bali'vi  noftri.'\  In  this  place  the  fheriiFe  and  his  under- 

of the  Inllitutes ;  bajUffes  are  intended  and  meant,  and  to  this  day  the  fheriiFe  ufeth 

an      ereatter,      ^j^j^    -^^   |^jg    returns,   hifra  bali'vam    meam,    for   Infra   comitatumt 

&c. 

( 3 )   Non  feifemus  terram  aliquant,  fvel  redditum  pro  debito  aliquo^ 
quamdiu  catalla  debitoris  prafentia  fufficiunt  ad  debit  um  reddendum. '\ 
By  order  of  the  common  law,  the  king  for  his  debt  had  execution 
of  the  body,  lands,  and  goods  of  the  debtor:  this  is  an  a£t  of  grace, 
5  liliz.  Dicr  224.  and  reftraineth  the  power  that  the  king  before  had. 
Walter  de  ^^^  Redditum."]  For  the  feverall  kinde  of  rents,  fee  the  firft  part 

of  the  Inftitutes;  Lit.  lib.  2.  cap.  12.  whereunto  you  may  adde, 
1 .  Redditus  ajifus,  or  redditus  affftg :  vulgarly  rents  of  affife  are  the 
certain  rents  of  the  freeholders,  and  ancient  copiholders,  becaufe 

they 


fuper 
I. 
2.  b. 


Chirton's  cafe. 
24  E.  3. 
PI.  Com.  32. 
Dfbet  femper 
frincipaiti  exeuti 
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they  be  affifcd,  and  certain,  and  doth  diftinguiQi  the  fame  from  mtefva^trv*^ 

redditus  mobiles,  farm  rents  for  life,  years,  or  at  will,  which  are  "'^^/'^'^ 

variable  and  incertain.  2.  Redditus  albi,  white  rents,  blanch  farmes,  ^rg^ce,  f«  Vf, 

or  rents,  vulgarly  and  commonly  called  quitrents  ;  they  are  called  ^  ca.  10.  &  19. 

white  rents,  becaufe  they  were  paid  in  filver,  to  diftinguifh  them    18  E.  i.  Statt. 

from  work-dayes,  rent  cummin,  rent  corn,  &c.     And  again  Lhefe  «*=  ?"«  "^X^^ 

are  called,  3.  Redditus  turn,  black  maile,  that  is,  black  rents,  to  ?^""!;.V^, 
,.  ,.         .«,  /•  ,■?  r      n  1      r  tr  luper  Cart.  ca. 

dittmgmlh  them  from  white  rents;  fee  Rot.  claui.  12  H.  3.  m.  12.    12  se  14.  Cuf- 

Rex  concejjit  hominihus  de  Andevor  vuauriade  M.  F.  A,  t^c.  Reddendo   rumierde  Noma. 

fer  annum  ad  Scaccar.    Regis  Lxxx.  IL  blanc,  de  Antiqua  firma.  4.    cap.  60.    Vide 

Redditus  refoluti  be  rents  ifluing  out  of  the  manors,  &c.  to  other  ♦J*  ^^  **  *3' 

lords,  &c.  Feodifrma,  fee  farm,  for  this  kinde  of  rent,  vide  infra 

Gloc  cap.  8. 

After  the  ftatute  of  33  H.  8.  cap.  39.  was  made  for  levying  of 
the  kings  debts  the  ufuall  proceiTe  to  the  Iheriffe  at  this  day,  is, 
^uod  diligenter  per  facramentum  proborum  et  legalium  hominum   de 
hali'va  tua,  t^c.  inquiras  qua  et   cujufmodi  bona  et  catalla,  et  cujus 
precii  idem  (debitor)  habtdt  in  di^a   hali'va  tua,  ^c.     Et  ea  omnia 
capias  in  manus  nojiras,  ad  valsntiam  debiti  pradiQ^ ,  et  inde  fieri  fiac* 
debitum  pradid',  isfc.   Et  fi  forte  bona  et  catalla  pradici'  (debitoris) 
adjolutionem  debiti  prttdid'  non  fuff,cerent,    tunc  non  otnittas  propter 
eliquam  libertatem,  quin  eam  ingrediaris,  et  per  facramentum  prof  at.    _ 
proborum,  et  legalium  homi?mm  diligenter  inquiras,  quas  terras  et  qute    Glanv  li.  10 
tenementa,  et  cujus  annui  'valoris,  idem  (debitor)  habuit,feufeif:tusfuit   ca.  3. 
in  diSla  baliva  tua,  ISc.     Et  ea  omnia  etjingula  in  quorum(unque  mafd-   Britton,  cap.  fi. 
bus  jam  exijiunt,  extendi fac*,  et  in  manus  nojtras  capias,  ISc.    Et  capias   '''^^'  '"'*■  ^ 
pradiS*  debitor  em,  it  a  quod  habeas  corpus  pradiS*  (debitoris)  ad  fa-   r  \t  *d   ,  ,  * 
tisfac*  nobis  de  debito  prcediS.*  pi.  Com.  440.  * 

Whereby  it  appeareth,  that  if  the  goods  and  chattels  of  the  kings  Pcpy's  cafe,  lib. 
debtor  be  fuincient,  andfo  can  be  made  to  appeare  to  the  flierifFe,  3-  ^o';  ^l-  Sir 
whereupon  he  may  levy  the  kings  debt,  then  ought  not  the  fheriiFe   )'^''j'*™  H«- 
to  extend  the  lands,  and  tenements  of  the  debtor,  or  of  his  heire,  or  -.  f^  17 '  iS  * 
of  any  purchafer,  or  terre-tenant.     To  conclude  this  point  with  the  22.  50.  afT.  ©.  5. 
authority  of  old  and  auncient  Ockham.  ai  E.  4..  ai! 

Terra  et  tenementa  debitoris  regis,  ad  qiiafcunq;  manus   quccunq\  [  20  J 

iitulo    devenerunt,  pofi  debitusa   regis  inceptum    regi  teneniur,  ft  non   Ockham,  cap. 
aliunde fatisfacere  poffit.  •  af^di!"?™" 

(5)  A^r/Zf^V/^^Aa/ </f^/Vcm.]  Aspledges,orfureties  tokeepethe  p  »     -^^a    ^ 
peace,  pledges  for  a  fine  to  the  king  upon  a  contempt,  &c.  are   N^r.  cap.  60. 
within  this  branch,  but  otherwife  it  is  of  mainperneri,  and  this   fol.  73,  &c  yS. 
appeareth  by  Glanvile,  to  be  the  common  law  before  the  making  Gianvii.  lib.  zo. 
of  this  aft.  <=»P-  3- 

And  the  author  of  the  Mirror  faith,  ceux  font  pleges  queux plrvijher 
out*  cbofe  que  corps  de  home,  car  ceux  ne  font  propment  pledges,  mes  font 
mainperners  pur  ceo  que  ils  fuppcfont  plevijhables  font  liver  a  ceux  per 
bailie  corps  pur  corps. 

(6)  Et  fi  capi talis  debitor  defecerit  in  folutlone,  l^c.  aut  redder e 
noluerit  cum  pojpt.']  Some  have  thought  that  this  branch  hath  taken 
away  the  next  precedent,  concerning  pledges,  but  both  doe  Hand 
well  together,  for  rcddere  noluerit  cum  poffit  muft  be  underftood,  when 
the  principall  is  able,  and  yet  his  ability  cannot  bee  made  to  ap- 
peare, being  in  money,  treafure  or  the  like,  or  in  debts  owing  to 
him,  which  he  conceales,  and  will  not  reddere,  lb  as  dt  non  appa- 
rentibus,  et  non  exiftentibus  eadem  eft  kx,  and  in  that  cafe,  plfgii  de 
debito  refpondeantt  and  yet  the  former  branch  concerning  pledges 

C  4  doth 
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doth  ftand,  where  the  pledges  can  make  it  appeare  to  the  IherifFe, 
•  Britton,  cap.  that  he  may  levie  the  kings  debt :  fee  in  the  ftatute  oi  articuli/uper 
Fleta,  lib.  2.  c.    ^^'•'^(.cap  1, 

56.  (7)   i-i  Ji    'voluertnt,   habeant   terras,   et  redditus   dcbitoris,    &c.J 

F.  N.  B.  137.  *  Upon  thefe  words  feme  have  faid  that  the  writ  de  plegiis  acquie- 
Reg.  158.  43  E.  tandis  is  grounded,  and  feeing  no  mention  is  made  in  this  rtatute  of 
3-  "•*• '^4-  ^•3-  any  deed,  the  pledges  Ihall  have  that  writ  without  any  deed.  And 
32!e.  3'mrans.  ^^  ^^^  pledges  liave  any  deed,  covenant,  or  other  aflurance  for 
des  faitz,  179.  their  indemnitie,  then  may  they  take  their  remedie  at  the  common 
I  E.  46.  law;  **  but  it  appeareth  by  Glanvile  that  this  was  the  common  law. 

Dyer.  22.  Elz.  foj-  J^g  faith,  Soluto  'vero  eo  quod  debetur  ab  ipjis  plegiis,  recuperare 
b  Q*|  -j  J-.  inde  poterint  ad  principalem  debit  or  em,  Jl  pofiea  habuerit  unde  eis  Jatis- 
10.  cap.  4,  5.*  facere pcj/it  per  principaleplacitum,  and  fetdowne  the  '  writ  de  plegiis 
*:  Regia.  158.       acquiefandis. 

Mat.Parir.247  a.        Note  here  is  a  chapter  omitted,  viz.  nullum  /cut agium,  'uel  aux- 
lium  ponam  in  regno  nojlro  niji  per  commune  couciltu  regni  nojlri^  which 


VVendcv.  Waif. 


Stat.  deTallagio  claule  was  m  the  charter,  anno  17  regzs  johanms,  and  was  omitted 
concedendo.  34  i"  the  exemplification  of  this  great  charter,  by  Ed.  \.  vide 
E.  I.  cap.  30. 


CAP.     IX. 

r^l VITAS  London'  habeat  omnes  'X'HE  city  of  London  fhall  have 
iihertates  fuas  antiquas^  et  ccnfue-  all  the  old  liberties  and  cuftoms, 

tudines  fuas.     Praterea  volumus^    et  which   it  hath   been   ufed   to   have. 

concedimus^  quod  omnes  alia  civitates.  Moreover  we  will  and  grant,  that  all 

burg\  et  vill^j  et  barones  de  quinque  other   cities,   boroughs,    towns,   and 

fortubus^  et  omnes  alii  partus,  habeant  the  barons  of  the  five  ports,  and  all 

omnes   Iihertates,  et  liber  as  confuetu-  other  ports,  (hall  have  all  their  liberties 

dines  fuas,  and  free  cuftoms. 

(Cro.  Car.25r.   45  Ed.  3.  f.  26.    5  H.  7.  f.  10,  19.    iiH.  7.  f.  21.    5  Rep.  63.   8  Rep.  125. 
3  Buiftr.  2.  Mirror,  311.) 

^  Mirror,  ca.  5.  d  This  chapter  is  excellently  Interpreted  by  an  ancient  author, 

ilet     !'b  2  ^^^°  faith,   In  pointe  que  demaunde,  que  le  Ciiie  de  Londres  eit  Jes 

cap.  43!  '    '  ^undent  framh;fes,etjcs  frank  cujlomes,  eft  inter pretable  in  ceft  maner, 

ri.  Com.  tol.  que  les  citizens  eient  lour  fraunchifes,  dont  ils  font  inherit  per  loyall 

4CO.  title,  de  dones,  et  confirmements  des  royes,  et  les  queux  Hz  ne  ont forfeits 

5  H.  7.  10.  19.  per  nul  abufon,  et  que  Hz  eient  lour  franchifes,  et  cuftomes,  que  font 

7.  21          ^^  fufferahle  per  droit,  et  nietzt    repugnant  at  ley  :  Et  le  interpretation  que 

23  AM  24.  "f  '^■'^  de  Londres  foit  intendu  deles  cinque  ports,  et  des  autres  lieus;  and 

45  E.  3.  26  this  interpretation  agreeth  with  divers  of  our  later  books. 

Ste  adls  of  par-  It  is  a  inaxime  in  law,  that  a  man  cannot  claim  any  thing  by 

liamenr.  Ait.  cufton-e  or  prefcription  *  ag-ainft  a  Hatute,  unlefle  the  cuftome,  o"r 

luDcr  chartas  r--i/--.i         ''i  ^  ,-  1  i_  e 

c.  7.  W.  3,  preicnptjon    be  laved  by  another  flatute  ;  for  example:  they  or 

cjp.  9.  7  K.  2.  i-ondon  cUim  by  cuftome,  to  give  lands  without  licenfe  to  mortmain 

nient  imprimee.  becaufe  this  cuildme  is  faved,  and  preferved,  not  onely  by  this  chap- 

9  ^'  ^  "P-  ^-  ter  of  M^r^/z^  C/'^;V^.but  by  divers  other  ftatutes,  et fc  de  cateris. 

2  ^^  •    .  cap.  I.  g^g  rnore  in  particular  concerning  London,  in  the  fourth  part  of 

Sec'  the  firft  of  *^^  IniHtutes,  cap.  Of  the  Courts  of  the  City  of  London. 

the  Inftit.  fed.  .,.■.- 

7-  31-  CAP. 

8H.  7.4.  b.  *  [  21    ] 
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C  A  P.    X. 

"KJJJLLUS    dljlrtngatur  ad  fa-  "NT  O  man  {hall  be  diftrained  to  do 
"^       ciendum  majus fervitium  defeodo  more  fervice  for  a  knights  fee, 

mllitisy  nee  de  alio  libero  ienenunto,  nor   any  freehold,  than  iherefore  is 

quam  inde  debetur.  due. 

(CuftumierdeNonn.  cap.  114.  fbl.  134.  b.  i  Roll,  164.  2.  Roll,  182.  10  Rep.  108.  F:tz.  Ayowry, 
96, 157,200.  Plow.  243.  14H.  7.  f.  14.  Fiu.  Brie/,  661,  S81,  88z.Fiu  Piarog.  28.  V.  N.B-f.  15.) 

That  this  was  the  auncient  law  of  England,  appeareth  by  Glan-  Glanr.  li.  ix. 

vill,  and  alfo  that  the  writ  of  AV  it^ujii  vexesy  was  not  grounded  ^  9'  ^°-  '^'=S' 

upon  this  ad,  appeareth  alfo  by  him,  for  he  faith,  Et  alia  qu/tdam  Briaon,  \o.\-ia. 

placi:a,veluti,fiquis  conqueratur  fe  curia  de  domino  fuo.,  quod  con-  Fle»,  li.  5.  cjp. 

/uetudi/ses,  et  indebita  fer-xntiay  veJ  plus  fervitii  exigit  ah  eo,  qua  inde  38- 1'^-  ••  c  60. 

facere  debeat :  and  fetteth  down  the  form  of  the  writ  o^  Ne  injufte  Bnt-c.  27.  fo. 

vexes ;  Rex  N,  falutem.     Probibeo  tibi,  ne  injufle  vexes,  vel  vexari  '    ' 
fermittas  H.  de  libero  tenemento  fuo,  quod  tenet  de  te  in  tali  villa,  luc 
inde  ah  eo  exigas,  aut  exigi  fermittas  confuetudines  vel/ervitia,  qutt  tibi 
inde  facere  nan  debet,  ^c. 

And  another  andent  author  which  wrote  of  the  ancient  laws  Mirror,  cap. » 

long  before  this  ftatate,  maketh  mention  of  the  writ  of  AV  injujle  §  19.  &  cap.  5. 

vexes.  S  ^' 

Hereby  it  appeareth  how  they  are  deceived,  that  hold  that  this  f.  N,  B.  10.  e. 

writ  is  grounded  upon  this  a£l,  and  how  neceflary  the  reading  of  PI.  Com.  143.  b. 
ancient  authors  is,  to  give  the  ancient  common  law  his  right,  as 
hereby  it  appeareth. 

The  words  of  the  ftatute  \x,nttllus  diftringatur,  therefore  if  the  PLCom.94.243. 

lord  incroach  more  rent  of  the  lame  nature,  by  the  voluntary  pay-  1°  H*  7- 1^-  «>• 

mentofthe   tenant,  he  fhall  not  avoid  this  incroachment  in  an  f?^',    |'  '^ 

I  rrr  /»■  ■      n  l  n^      11      *"•  ">*•   "•  '"• 

avowry,  but  in  an  amle  cejavit,  or  ne  injufie  vexes,  the  tenant  mall   ..    j ^  £  ^.  ^_ 
avoyd  the  incroachment;  this  rule  holdeth  not  in   cafe  of  a  fuc-  b.  8  E.  4.  28.  b, 
ceffor,  or  of  the  iiTue  in  taile,  for  they  ihall  avoyd  it  in  an  avowry,  4  E*  *•  Avdw. 
but  if  the  fervice  incroacheJ  be  of  another  nature,   the   tenant  ?°^'  ^*  ^'  ** 
ihall  avoyd  that  feafon  in  an  avowry,  for  majus  fervitium  implieth   ^^  £™*    ^[^^ 
a  greater  exaftion  of  the  fameiuture:  if  the  incroachment  of  the   jjj.  5E.  4.2. 
fame  nature  be  gotten  by  cohertion  of  diftreffe,  there  the  tenant   16E.  4.11. 
fliall  avoyd  that  feafon  in  an  avowry,  for  nuUus  diftringatur  ad  fa-   ao  E-  4-  i^* 
ciendum  majus  fervitium.     But  if  an  incroachment  be  made  upon  a   !*„  »**^' . 
tenant  m  tail,  or  tenant  for  life,  or  any  other,  who  cannot  maintain 
a  writ  of  ne  injujle  vexes,  nor  a  contra  formam  coliationis,  nor  other     fii^*Tn^fc^ 
remedy,,  he  ftiall  have  an  aftion  upon  this  ftatute ;  for  this  ftatute 
intendeth  to  relieve  thofe,  which  had  no  remedy  by  the  common 
Jaw, 


C  A  P. 


•f-2.1   ^  Magna  Charta.  Cap,  ii-. 


CAP.    XL 

f^OMMUNIA  plac'ita  (i)    yton    (]|OMMON  Pleas  fhall  not  follow 
^  fequantur    (2)    curiam    nojlram  our  court,  but  fhall  be  holden  in 

(3)>y^^  iineantur  in  aliquo  certo  loco,       fome  place  certain, 

(Mirror,  cap.  5.  §  3.  i  Ijift»  71.  a.  Plow.  244.   12  Rep.    59.  Reglft.  187.  28  Ed.  X.  c.  4. 
4lr.ft.  99.   u  Rep.  75.) 

Before  this  ftatute,  common,  pleas  might  have  been  holden  in 

the  kings  bench,  and  all  originall  writs  retournable  into  the  fame 

bench :  and  becaufe  the  court  was  holden  coram  rege,  and  followed 

the  kings  court,  and  removable  at  the  kings  will,  the  retourns  were 

f  22  ]  ubicunque  fuerimus,  &c.  whereupon  many  difcontinuances  enfued, 

and   great  trouble  of  jurors,  charges   of  parties,  and  delay   of 

juftice,  for  thefe  caufes  this  ftatute  was  made. 

Mirror,  ca.  i.  (j)   Communia  placita.']   Here  it  is  to  be  underftood,  a  divifion 

I  ^  -  p,  of  pleas,   for  placita  are  divided  in  placita  corona:,  and  communia 

foTi.'     '      '    pl'^<:ita:  Placita  corona  are  otherwife,  and  aptly  called  criminalia-. 

Vide  cap.  17.       OX  mart  alia,  and  placita  communia  are  aptly  called  ci'vilia:  Placita 

coron<e  are  divided  into  high  treafon,  mifprifion  of  treafon,  petit 

treafon,  felony,  &c.  and  to  their  acceflbries,  fo  called,   becaufe 

they  are  contra  coronam  et  dignitatem ;  and  of  thefe  the  court  of 

common  pleas  cannot  hold  plea;  of  thefe  you  may  reade  at  large 

in  the  third  part  of  the  Inftitutes.     Common  or  civill  pleas  are 

divided  into  reall,  perfonall,  and  mixt. 

Vide  cap.  17,  They  are  not  called //aa>«  coron/e,  as  fome  have   faid,  becaufe 

the  king  jttre  corona   fhall  have    the  fuite,  and   common  pleas, 

becaufe  they  be   held  by  common  perfons.     For  a  plea  of  the 

crown  may  be  holden  between   common  perfons,  as  an  appeale 

of  murder,  robbery,  rape,  felony,  mayhem,   &c.  and   the  king 

may   be  party  to  a  common  plea,  as  to  a  quare  impedit,  and  the 

like. 

Now  as  out  of  the  old  fields  muft  come  the  new  come,  fo  our 

old  books  do  excellently  expound,  and  expreffe  this  matter,  as  the 

Gian.li.  i.cap  I.  law  is  holden  at  this  day,  therefore  Glanvill  (aith,Placitorum  aliud 

eft  criminale,  aliud  ci'vik',  where   placitum    criminah,    is    placitum 

corona;    and  placitum   ci-vilc,   placitum    commune,   named    in   this 

ftatute. 

Braaon,  lib.  3.        And  Brafton  that  lived  when  this  ftatute  was  made,  faith,  Scien- 

fol.  10 1,  b.  dum  quod  omnium  aSlionum  Jiue  placitorum  (ut  inde  utatur  aqui'voce) 

X  Icta,  li.  2.  cap.  ^^^  gji  prima  di'vijlo,  quod  qua  dam  funt  in  rem,  quadam  in  per/onam,  et 

^  '  quadam  mixta;  item  earii  qua  funt  in  per/onam  alia  criminalia  et  aliaf 

ci'vilia,  fecundum  quod  defcendunt  ex  malejiciis  'vel  contraSibus ;  item 

criminalium,  alia  major,  alia  minor,  alia  maxima,  fecundum  criminum 

quantitatem. 

Fl  t     'I    I  cap        Fli-'ta  faith,  Perfonalium  injvriarum  quadam  funt  criminales,  et  qua- 

^r,  dam   ci'viles;    (Criminalium    quadatn  fentcntialiter   mortem    inducunt, 

quadam,  vera  miw'me. 

Brittoa 
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Britton  calleth  them  pleas  de  la  corone,  and  common  pleas,  and  the  Brlttojj,  foL  j* 
tourt  takcth  his  name  of  the  common  pleas.  *^ 

To  treat  of  the  jurifdiftion  of  this  court,  doth  belong  to  another 
part  of  the  Inftitutes,  but  a  word  or  two  of  the  antiquity  of  the 
court  of  common  pleas,  which  is  the  lock  and  the  key  of  the  com< 
mon  law. 

Glanvill  faith,  placita  in  fuperioribus,   &C.  ficut  et  alia  qutelihet   Glanv.  lib.  1 1, 
flacita  civilia.  Sec.  Jhlet  autem  id  fieri  cora  jufticiariis  domini  regis  in   '•  ^- *  ''''•  *• 
banco  refidentibus,  &c.     And    in   another  place,  nram  jujiic'  in  ^^^' 
banco  fedentibus. 

Brafton  in  divers  places  cals  the  juftlces  of  the  court  of  common  Braft.  li.  3.  foU 
pleas,  as  Glanvill  Aid,  jujiiciarii  in  banco  rejidentes,  fo  called  for   io5-b.&  ia8.h» 
that  the  retourns  in  the  kings  bench,  are  coram   rege  ubicunque  fue- 
rimus  in  Anglia^  as  hath  been  faid,  becaufe  in  ancient  time  it  was, 
as  hath  been  faid,  removable,  and  followed  the  kings  court. 

And  therefore  all  writs  retournable,    coram  jujiiciariis   nofirit  Artie,  fupcr 
apudWefim.  are  retournable  before  the  judges  of  the  common  pleas,  ^^"'  "P*  5* 
and  all  writs  retournable,  coram  nobis  ubicunque  tunc  fuerimus  in  ^      \ 
Anglia,  are  retournable  inio  the  kings  bench.  F.  N.  B.  69.  la* 

Britton  fpeaking  of  the  court  of  common  pleas,  faith,  Oufier  ceo  Britwn. 
*voilloms  que  juji ices  demurgent   continualment  a  Wejlm.  ou  ailours,  eu 
nous  'vaudrous  ordinaire  a  pleader  common  pleas,  &c. 

Fleta  faith,  Habet  et  (rex)  curiam  fuam  et  jufiiciarios  fuos  re-   Fkt^  !••  c.  x?« 
fidenies  qui  recordum  babent  in  biis  quee  ccram  eis  fuer    placitata,  rt   ^  54  i  , 

qui  potejiatem  habent  de  omnibiu placitis,  et  aSiionibus  realibus,  perfona- 
libus,  et  mixtis,  &c. 

It  is  manifeil  that  this  court  began  not  after  the  making  of  this  ^  ^'P-  i3« 
aft,  as  fome  have  thought,  for  in  the  next  chapter,  and  divers  l^.V  ^^'  h 
others  of  this  very  great  charter  mention  is  made  de  jujiiciariis 
vcjiris   de  banco,  which  all   men  know  to  be  the  jullices  of  the 
court  of  common  pleas,  commonly  called  the  common  bench,  or  [231 

the  bench,  and  Doft.  and  Stud,  faith,  that  it  is  a  court  created  by 
cuftome. 

The  abbot  of  B.  claimed  conufans  of  plea  in  writs  of  afllfe,  &c.  a6  Aff.  p.  24. 
In  the  times  of  king  Etheldred,  and  Edward  the  ConfefTor,  and 
before  that  time,  time  out  of  minde,  and  pleaded  a  charter  of 
confirmation  of  king  H.  i.  to  his  predecefibr,  and  a  graunt,  &c 
fo  that  the  juflices  of  the  one  bench,  or  of  the  other  fhould  not 
intermeddle. 

It  appeareth  by  our  books  that  the  court  of  common  pleas  was  4  E.  3. 49 
in  the  reign  of  H.  i.  39E.  3.  ii. 

That  there  was  a  court  of  common  pleas  in  anno   1  H.  3.  which  Rot.p^  i  H.  j. 
was  before  this  aft;  Martinus  de  Patejhull  was  by  letters  patents 
conftituted  chiefe  juftice  oi  the  court  of  common  pleas  in  the  firft 
yea  re  of  H.  3. 

It  is  refolved  by  all  the  judges  in  the  exchequer  chamber,  that  9E.  4.  53, 
all  the  courts  viz.  the  kings  bench,  the  common  place,  the  exche- 
quer, and  the  chancery,  aie  the  kings  courts,  and  have  been  time 
cut  of  memory,  Ijjint  que  home  ne  poet  /carver  que  ej}  plus  ceuncient.  ai  H.  3.  brief, 

(2)   Nonfequanlur  curiam  noflram.'\  Divers  fpeciall  cafes  are  out  E?3*     „ 
of  this  ftatute.  ?am*re  e"  *'*'*' - 

_  I.  The  king  may  fue  any  aftion  for  any  common  plea  in  the  Northampton, 
kings  bench,  for  this  generall  aft  doth  not  extend  to  the  king.  Tr.  iX  E.  «.  c«- 

*  2.  If  any  man  be  in  cujlodia  mare/challi  oi  xae.  kings  bench,  any  ''3'"  '*s^  ^<»*- 
Other  may  have  an  aftion  of  debt,  covenant,  or  the  like  perionall  ^^*  3^»^'  3* 

aftion   j^  E.  3.  so. 
•  31  H.  6.  fo. 
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to»  "!•  aftion  by  bill  in  the  kings  bench,  becaufe  he  that  is  in  cujitdici 

Artie,  fuper         tnarefchaili   ought   to    have    the    priviledge    of    that   court,  ■  and 

fI  Com  208  b.  ^^^  ^^  taketh  not  away  the  priviledge  of  any  court,  becaufe  if  he 

38  aff.  p.  20.        fhould  be  lued  in  any  other  court,  he  (hould  not  in  refpedl  of  his 

limil.  priviledge  anf/zer  there,  and  fo  it  is  of  any  ofiicers,  or  minifters  of 

that  court :  the  like  law  is  of  the  court  of  chancery,  and  efchequer. 

3.  Any  aftion  that  is  ^lare  njiet  armis,  where  the  king  is  to  have  a 

fine,  may  be  purchafedout  of  the  chancery,  retournable  into  the  kings 

bench,  as  ejetiiomfirmce  trns.  "vi  et  armis,  forcible  entry  and  the  like. 

9H  7.  10.  4-  -And  a  replevin  may  be  removed  into  the  kings  bench,  be- 

19  E.  3.  affife  84^  caufe  the  king  is  to  have  a  fine,  and  fo  it  is  in  an  affife  brought  in 

I  H.7.  1 2.  Reg.  ^jjg  county  where  the  kings  bench  is. 

H  7  il^  5'  -^'^"^  originally  the  Jcings, bench  be  reftrained  by  this  a£l 

i6E.3.bie.  661.  to  hold  plea  of  any  real  adlon,  &c.  yet  by  a  mean  they  may.     As 

if  a  writ  in  a  real  adion  be  by  judgment  abated  in  the  court  of 

common  pleas,  if  this  judgment  in   a  writ  of  error  be  reverfed  in 

the  kings  bench,  and  the  writ  adjudged  good,  they  ftiall  proceed 

upon  that  writ  in  the  kings  bench,  as  the  judges  of  the  court  of 

common  pleas  fhould  have  done,  which  they  doe  in  the  default  of 

others,  for  neceffity,  left  any  party  that  hath  right  Ihould  be  without 

Stat,  de  MIrton,  remedy,  or  that  there  fhould  be  a  failer   of  juftice,  and  therefore 

cap.  10.  llatutes  are  alwayes  fo  to  be  expounded,  that  there  Ihould  be  no 

failer  of  juftice,  but  rather  then  that  ftiould  fall  out,  that  cafe  (by 

conftru6lion)  fhould  be  excepted  out  of  the  ftatute,  whether  the 

ftatute  be  in  the  negative,  or  afHrmative. 

6.  In  a  redifjeifin,  or  the  like. 

(3)   Curia  noftra.'\   Are  words  colleftive,  and  not  onely  extend 
to  the  kings  bench,  but  into  the  courtof  efchequer,  vide  artic.  fuper 
Cart.  cap.  4. 
F.  N.  B.  190.  When  judgment  is  given  before  the  fheriffe,  and  the  tenant 

924.  246.  hath  no  goods,    &c.   in  that  county,  he  may  have  a  certiorare  to 

remove  tae  record  into  the  kings  bench,  and  there  have  execution, 
for  that  is  not  placitum.  See  more  hereof  in  the  fourth  part  of  the 
Inftitute^s,  cap.  Of  the  Court  of  Efchequer. 


[24]                          CAP.  XII. 

J^ECOG  NI TIONE  S  dc  nova  A  S  S I S  E  S  of  novel  difTeifin,  and 

•^      dilJeiJina^  et  de  morte  antecejjoris  "^    of  mortdancefter,  fhail   not  be 

(2),  non  cap'tantur  niji  in  fu'is  ccmitat'  taken  but  in  the  (hires,  and  after  this 

(i),  et  hoc  modo-y  Nos  vero  ft  extra  manner:  if  vi^e  be  out  of  this  realm, 

regnimi    fuerimiis^     capital'     jujiic'  our  chief  jufticers  fhall  fend  our  juf- 

n^ri   (3)    mittent  ju/Iiciar'    nojlros  ticers  through  every  county  once  in 

per   unumquemqiie    cornitatum^   femel  the  year,  which,  with  the  knights  of 

in  ann\  qui  cum  militibus  eorund'  in  the  (hires,  fftall  take  the  faid  aliifes  in 

co7n\    capiant    in    corn^     illis    ajjif.  thofe  counties ;  and  thofe  things  that 

prt£di£i\     Et    ea     qucs   in    advcntu  at  the  coming  of  our  forefaidjuiticers, 

fuo  in  illo  comitaf  per  jujiic'   hojlr'  being  fent  to  rake  thofe  afTifes  in  the 

preedi£V  addiSlas  ajjijascapiend'  mijjos^  counties,  cannot  be  determined,  (hall 

terminari  non  pojjimty  per  ccfdem  termi-  be  ended  by  them  in  fome  other  place 

mjit^  alibi  in  itinere  fuo  {^),     Et  ea  in  their  circuitj    and  thofe   things, 

quce  which 
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qua  per  eofdem^  propter  difficultatem  which  for  difficulty  of  fome  articles 

nUquorum  articukrum  termmart  non  cannot  be  determined  by  them,  fhall 

pojfunt,  referent*  ad  jiijikiar'  nojiros  be  referred   to  our  jufticers   of  the 

de  bancoy  et  ibi  terminentur.  bench,  and  there  Ihall  be  ended. 

(12  Rep.  3T,  51.  13  Rep.  8.  Fitt.  Afllze,  at.  8  Rep.  57.  Fitz.  Mortdanc.  2,  zx,  53.  %i,  Ed.  J. 
£.23.  1  Anderfon,  330.  2  H.  4.  f.  I,  ao.  Regift.  197.  I3£d.  1.  ftat.  i.e.  30.) 

Before  the  making  of  this  ftatute,  the  writs  of  affife  of  niyvel 
JiJJeiJin,  and  mordanc'  were  retournable,  cither  coram  regt,   or  into 
the  court  of  common  pleas,  and  to  be  taken  there,  and  this  appeareth 
by  Glanvjll,  Coram  mi,  vel  coram  jufiidariis  meis.     But  fince  this    Glanv.  H,  13. 
ftatute,  thefe  writs  are  retournable.  Coram  jufliciariis  nojiris  ad  ^^-^  3.^77.  f. 
«Jjijas,  cum  in  partes  illas  vencrint ;  by  force  of  thefe  words,  Mittent   RggiiijJm, 
jufticiarios   noJlros  per   unumquemque  comitat*  noflrum  femel  in  anno, 
qui  cum  militiirus  eorundtm  comitatuum  capiant  in  comitat^  illis  ajji/as 
fradia\ 

(i)  Nijiin/uis  ccmitatibus.]  This   tended  greatly  to  the  eafe   Mirror,  ca.  5. 
of  the  jurors,  and  for  faving  of  charges  of  the  parties,  and  of  time,   |g^^_  ^  ^^      . 
fo  as  they  might  follow  their  vocations,  and  proper  bufmefie,  and 
the  rather,  for  that  the  affife    of  na-z-el  difeifin  w&sfrequens  et  fe/ri- 
num  remedium  in  thofe  dayes,  and  fo  was  the  affife  of  mordanc*  alfo. . 
It  is  a  great  benefit  to  the  fubjed  to  have  juftice  adminiftered  unto 
him  at  home  in  his  owne  country. 

For  an  affife  of  novel  diJTeifin,  and  affife  of  mordanc\  fee  the  firft  See  the  firft  part 

-_     r  ^u     T    /1-.   ^  of  the  InftiCutes, 

part  of  the  Inltitutes.  ^^^^  ^,  ' 

And  where  Brafton  faith,  Succurrilur  ei  (i.  dijjiifito)  per  recogni-  Bra'a/l.  4.  fo. 
tionem  affifa  novte  dijfeijina  mult  is  vigiliis  excogitatam,  ct  invent  am  164. 
recuperandce  pojjeffionis  gratia,  quam  d'tjfeijitus  injujie  amijit,  et  Jint 
judicio,  ut  per  fummariam  cogniiionem  abfq\  magna  juris  Jolemnitate 
qtiafi  per  compendium,  negctium  terminetur.  See  the  Cujlumier  de 
Normand^,  (compofed,  as  hath  been  faid,  in  14  H.  3.)  feft.  91,  & 
pj.  of  the  affife  of  nwel  diffeifin,  which  being  invented  and  framed  in 
England,  as  Braftbn  and  others  have  teftilied,  muft  of  neceffity  be 
tranfported  into  Normandy. 

But  where  we  yeeld  to  Braflon,  that  the  affife  of  novel  dijjeljln   See  the  preface 
was  fo  invented,  fo  he  muft  yeeld  to  us,  that  it  was  a  very  auncient   of  the  2d  part  of 
invention,  for  G'.anvill  maketh  mention  thereof,  and  of  the  affife   t^e  Inftitutes. 
of  mordaunc\  as  hath  been  faiJ,  and  by  the  Mirror  alfo  the  anti-    Glanv.  lib.  13. 
quity  of  affife  de  novel  di£eifin  doth  appeare,  who  faith,  that  this    ^^,'j    .^53- 
writ  of  affife  of  novel  dijfeijin,  was  ordained  in  the  time  of  Ranulph   Norm!  ubi  fjpra. 
de  Glanvil.  Mir.  ca.  2.  §  1 5. 

But  the  cafe  of  36.  ajfife  before  touched,  doth  prove  that  the   26  Aff.  p.  24. 
•writs  of  ajjife  are  of  farre  greater  antiquity,  for  there  it  appeareth 
that  in  an  ajjife  of  novel  dijfeif.n,  claimed  to  have  conufans  of  plea, 
and  writs  of  ajlj'e,  and  other  originall  writs  out  of  the  kings  courts 
by  prelcription  timeoutofminde  of  man,  in  the  times  cfS.  Edmond,  L  ^5  J 

and  S.  Edward  the  Confeffor,  kings  of  this  realme  before  the  con- 
queft,  and  fhewed  divers  allowances  thereof;  but  true  it  is,  as 
the  ancient  authors  affirme,  that  a  new  forme  of  writs  of  affife,  for 
the  more  fpeedy  recovery  of  pofTeffion,  wliich  were  ca]Iedyiyf/»a 
remedta,  was  invented  in  England  fince  the  conqueft,  and  were 
called  brevia  de  affi/a  novee  dijfcif.na;  which  writs  fo  altered  con- 
tinue fo  until  this  day,  and  according  to  the  alteratioa  is  ciced  in 
the  Cu^lumiir,  cao.  03.  fol.  107.  b. 

If 


^5 

x£.  3.  23.  r. 
X  £.  4. 1 . 


6  E.  3.  55,  56. 

Eiitton,  »p.  97. 

fol.  440. 

F.  N.B.  181. 

Brafton,  lib.  4. 
fol.  291. 


6  E.  3.  55,  56. 
zj  E.  3.  aif,  84. 
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382. 

13"E.  3.  Jurifd. 

23.  Rot.  Par- 

liam.  dc  anno 

18  E.  I.  inter 

petitiones, 

28  E.  3.  cap.  2. 


20H.  3.tit.brev. 
SSi. 


If  an  aflife  be  taken  in  proprit  comltatu,  and  the  tenant  plcade* 
and  after  the  affife  is  difcontinued  by  the  non  njenu  of  the  juftices, 
this  aft  extends  to  the  affife,  but  not  to  a  reattachment  thereupon, 
for  that  the  affife  was  firft  arraigned  and  examined  in  the  proper 
county,  neither  doth  this  aft  extend  to  a  writ  of  attaint,  brought 
upon  the  verdift  of  the  recognitors  of  the  affife:  and  herewith 
agreeth  Britton,  who  faith,  Et  tout  conteine  la  grand.  Chre.  desfran- 
chi/es,  que  a/cuns  affifes  foient prifes  in  counties,  pur  ceo  ne  intent  nul  que 
certijications,  et  attaints  auterfoitx  ejire  pledes,  &c. 

And  Brafton  faith,  Et  Ji  ad  hoc  fe  habeat  communis  lihertas,  quod 
affife  extra  comitatum  capi  non  debeant,  non  fejuitur  quod  propter  hoc 
remaneant jurat (£  in  com'  capiendo;  aliud enim  habet pri'vilegium  ajjifa, 
et  aliud  jurat  a. 

An  affife  is  brought  in  the  kings  bench,  then  being  in  the 
county  of  SufF.  (as  it  may  be,  as  hath  been  faid)  of  lands  lying  in 
that  county,  the  tenant  plead  in  barre,  the  pi'  reply  and  pray  the 
affife,  the  kings  bench  is  removed  to  Weftm.  and  there  the  pi* 
prayed  the  affife,  this  flatute  is,  that  the  affife  fhall  not  be  taken 
but  in  the  county,  and  now  the  kings  bench  is  in  another  county, 
and  the  originall  cannot  goe  out  of  this  place,  for  when  a  record  is 
once  in  this  court,  here  it  muft  remaine,  wherefore  by  th'advife  of 
all  the  judges,  the  affife  was  awarded  at  large,  quia  nihil dicit,zndi  a 
niji  prius  granted  in  the  county  of  SufF.  that  there  might  the  affifc 
be  taken.  A  cafe  worthy  of  obfervation,  how  by  this  expofition 
both  the  parties  fute  was  preferved,  and  the  purvien  of  this  Ilatute 
obferved. 

Yet  in  fome  cafe  notwithftanding  this  negative  ftatute,  the  affife 
fliould  not  have  been  taken  in  his  proper  county.  And  therefore 
if  a  man  be  diffisifed  of  a  commote  or  lordfliip  marcher  in  Wales, 
holden  of  the  king  in  capite,  as  for  example  ofGozvre,  the  writ  of 
affife  fliould  have  been  direfted  to  the  fherife  of  Gloc.  within  the 
realme  of  England,  and  albeit  the  land  of  Gonure  was  out  of  the 
power  of  the  fherife  of  Gloc.  being  out  of  his  county  within  the 
dominion  of  Wales,  and  this  flatute  faith  that  the  affife  fhall  not  be 
taken  but  in  his  proper  county,  yet  was  the  affife  taken  in  the 
county  of  Gloc.  and  judgment  thereupon  given  and  affirmed  in  a 
writ  of  error:  and  the  reafon  is  notable,  for  the  lord  marcher  though 
he  ha.djura  regalia,  yet  could  not  he  doe  juflice  in  his  owne  cafe, 
and  if  he  fhould  not  have  remedy  in  this  cafe  by  the  kings  writ  out 
of  the  chauncery  in  England,  he  fliould  have  right  and  no  remedy 
by  law  given  for  the  wrong  done  unto  him,  which  the  law  will  not 
fufFer,  and  therefore  this  cafe  of  neceffity  is  by  conftruftion  excepted 
out  of  the  flatute.  And  it  was  well  faid  in  an  old  booke,  ^am-vis 
prohibetur  quod  communia  placita  non  fequantur  curiam  nojiram,  nen 
fequitur  propter  hoc,  qtdn  aliqua  placita  Jingularia  fequantur  dominum 
regem,  and  the  like  in  tlds  negative  Ilatute. 

Hereby  it  appeareth  (that  1  may  obferve  it  once  for  all)  that  the 
befl  expofitors  of  this  and  all  other  ftatutes  are  our  bookes  and  ufe 
or  experience. 

More  fhall  be  faid  hereof  in  the  expofition  of  the  flatute  of 
W.  2. 

(2)  De  morte  antecejoris.]  See  the  firft  part  of  the  Inflitutes, 
feft.  234.  Cujiumier  de  Norm.  cap.  98.  fol.  115. 

(3)  Ncs  'veroji  extra  ngnum  fuerimus,  capitales  jujlitiarii  nojiri.^ 
Tiih  capitalis  Jujritiarius  (when  the  king  is  extra  regnum,  out  of 

the 


Cap.  12. 


Magna  Charta. 


♦26 


the  realme)  Is  well  defcribed  by  Ockham,  Rege  extrartgiutm  agtnit, 

bria.  dirigebantur  fub  nomine  prafdeHUsjuJUtiarii  et  uftimonio  ejujdtm. 
This  is  he  that  is  •  conftituted  by  letters  patents  when  the  king  is 
out  of  the  kingdome,  to  be  cuftes  fi^ve  gardianus  regni,  keeper  of 
the  kingdome,  and  locum  tenens  regis,  and  for  his  time  is  prorex, 
fuch  as  was  Edward  duke  of  Cornewall  13  E.  3.  Lionel!  duke  of 
Clarence  21  E.  3.  And  the  tejie  to  all  orjginall  writs,  were  tejit 
LiontUo  filio  noftro  cbari£lmo  cuftodt  Jnglite,  ^c.  John  duke  of  Bedford 
5  H,  5.  Richard  duke  of  Warwick  3  E.  4.  and  many  others :  before 
whom  as  keepers  of  the  kingdome,  parliaments  have  been  holden, 
and  as  hath  been  faid,  the  teJie  of  original!  writs  are  under  the 
name  of  the  keeper,  which  no  officer  can  doe  when  the  king  is 
within  the  realme.  In  8  H.  5.  a  great  queftion  arofe  whether  if 
the  kings  lieutenant,  or  keeper  of  his  kingdome  under  his  teJle, 
doth  fummon  a  parliament,  the  king  being  beyond  fea,  and  in  the 
mcane  time  the  king  returne  into  England,  whether  the  parliament 
fo  fummoned  might  proceed :  it  was  doubted  that  in  prtcfentia  ma.- 
joris  cejfaret  pctejias  miaorisy  and  therefore  it  was  enadled  that  the 
parliament  fliould  proceed,  and  not  be  diffislved  by  the  kings 
returne.  Now  that  this  ftatute  is  to  be  intended  of  fuch  a  lieute- 
nant or  keeper  of  the  kingdome,  it  is  proved  by  this  afl  itfelfe, 
capitales  juffitiarii  noflri  mittent  jufiiiiarios  noftrcs,  that  is,  they 
Hull  name  and  fend  juftices  by  authority  under  the  great  feale  under 
their  owne  teJie,  which  none  can  doe  but  the  king  himfelfc  if  he  be 
prefent,  or  his  lieutenant,  or  the  keeper  or  guardian  of  his  king- 
dome,  if  he  be,  as  this  aft  fpeaketh,  extra  regnum :  and  this  expoli- 
tion  is  made  ex  verbis  et  <vifceribus  aSus.  But  then  it  is  demanded, 
whether  this  locum  tenens  regit,  feu  cujios  regni,  was  called  capitedis 
juftitiarius  before  the  making  of  this  aft,  and  this  very  name  you 
fliall  read  in  Glanvile,  who  faith  Praterea  fciendum,  quod fecundum 
confuetndines  regni,  nemo  tenetur  refpondere  in  curia  dominifui  de  aliquo 
libera  tenemento  fuo  fine  pr^ecepto  domini  regis  vel  ejus  capitalis  jujiiti- 
«rii,  where  capitalis  jujiitiarius  is  taken  for  cuJlos  regni. 

It  is  to  be  obferved,  that  before  the  raigne  of  king  Ed.  i.  the  kings 
chiefe  juftice  was  fometime  caMtA  /ummus  jujiitiarius,  fometimes, 
frafidens  jujiitiarius,  and  fometimes  capitalis  jujiitiarius.  In  anno 
primal,  i.  his  chiefe juHice  was  called ffl^/Va/rV/xj/?///Vzr/aj  ad placita 
coram  rege  tenenda,  and  lb  ever  fince ;  and  this  chiefe  juftice  is  cre- 
ated by  writ,  and  all  the  reft  of  the  juftices  of  either  bench,  by 
letters  patents. 

In  Glanviles  time,  and  before,  the  kings  juftices  were  called 
jttjlicia,  the  retumes  of  writs  being  coram  jujiiciis  meis,  fo  as  the 
kings  juftices  were  antiently  czWeAjufiitiee,  for  that  they  ought  not 
to  be  only  jufii  in  the  concrete,  but  ipfa  jujlitia  in  the  abftraft. 
Since  that  time,  as  by  this  great  charter  in  many  places  it  appeareth, 
they  are  called  jufiitiarii  a  jujiitia.  The  honourable  manner  of 
the  creation  of  thefe  juftices  you  may  read  in  Fortefcue. 

(4)  Alibi  in  itinere/uo.']  This  is  taken  largely  and  beneficially, 
for  they  may  not  only  make  adjoumement  before  the  fame  juftices 
in  their  circulte,  but  alfo  to  Weftm.  or  to  Serjeants  Inne,  or  any 
other  place  out  of  their  circuite,  by  the  equity  of  this  ftataie,  and 
according  as  it  had  been  alwaies  ufed :  for  conftant  allowance  in 
many  cafes  doth  make  law. 

*  The  ftatute  fpeaking  only  of  an  adjournment  in  afOfe  of 
novell  dijeifint  &c.  and  yet  a  certificate  of  an  aflifc  is  within  this 
fiatute. 
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*  Sed  rerum  progrejjlis  eftendunt  multa,  qua  initio  ptavidtri  non 
pojjunt. 

*  Time  found  out,  that  becaufe  the  juftices  of  affife  came  not  but 
once  in  the  yeare,  and  that  any  adjournement  could  not  have  beene 
made  by  this  ad,  unles  the  jurors  had  given  a  verdifl,  for  this  aft 
faitli /ro//^r  difficultatem  ali quorum  articulcrum,  and  not  upon  demur- 
rer, doubtfull  plea,  Ejioppel,  Sec.  *  or  for  prefervation  of  the  kings 

jE.  3. 16.  8  aff    peace,  and  no  provifion  was  made  by  this  adl,  if  the  ten.  in  the 

'5;  ^S       3-        affifeof  «cr^ai<!«c.  had  made  a  foreine  vowcher,  or  pleadeda  foreine 

a?".  Ve-V    ^*  P^^^*  ^'1  *^^^^  ^^^  holpcn  by  the  ftatute  of  W.  2.  cap.  30.  as  Ihall 

afl'-  no.  20  E.  3.   appeare  when  we  come  thereunto. 

afr.  123. 

22E.3. 5. 29aff.  7.  34aff.  3.   43  aff.  i.  3  H.  4.  18.  zzH.  6. 19, 


c  48.  F.  3.  7. 47, 
aff.  I  39  E.  3. 6 
ja  aff  9,  21  £. 

42  E.  3.  TI. 
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CAP.    XIII. 


/ISSISM  de  ulthna  prafentatione 
-^  femper  capiantur  coram  jujiiti- 
arih  de  bancoy  et  ibi  terminentur. 


ASSISES  of  darrein  prefent- 
-^^  ment  Ihall  be  alway  taken  before 
our  juftices  of  the  bench,  and  there 
fhall  be  determined. 


(Regift.  30.  13  Ed.  i.  ftat.  i.  c.  30.) 

Glanv'I,  i;b.  13.  It  appeareth  by  Glanvil,  that  before  this  ftatute  the  writ  o£ 
cap.  16.  18,  19.  darrein  pre/entment  vjics  rctormh\&  coram  me  I'el  Jujiic.  meis.  And- 
ft)l  218*  &c''^     ^^^   realbn   of  this   aft   was  for   expedition,    for   doubt  of  the 

Britton,cap.  90.    l^ps. 

fol.  222.  By  the  ftatute  of  W.  2.  it  is  provided,  that  juftices  of  nijt 

Fleta.lib.  5.  c.ii.  p^i^s  may  give  judgement  in  an  aflife  of  darrein  prefenlmenty  and 

5'tl*^*/r*  ^°"     qtiare  impedit. 
F.  N.  B.  fo..  30.  ■■  ^ 

"W.  2.  cap.  30.  5  Mar.  Dier.  135.  9  Eliz.  Dier.  260. 


CAP.     XIV. 


T  IBER  homo  (i)  non  amercietur 
"*^  [2)  pro  parvo  dell^io^  nifi  Jecwi- 
dtim  inodutn  illius  deliSii^  et  pro  magno 
deliSlo  fecundum  magnhudinem  delidi^ 
falvo  jtbi  conteneri'ento  fuo  (3)  •'  et  mer- 
cator  eodem  modo^  Jalva  merchandifa 
Jua  (4),  et  villanns  altey-'ius  quam  nof- 
ter^  eodem  mo  do  amercietur  :  (5)  Jal- 
•vo  wainaglo  fuo  [(>)i  Jf  inciderit  in 
mljericordiam  nojiram.  Et  nulla  pra:- 
di^arum  mifericordiarum  ponatur^  nifi 
per  facramentum  proborum  et  legalium 
hominum  de  vicineto.  Comites  et  ba- 
rones  non  amercieniury  nifi  (7)   per 


A  Free  man  {hall  not  be  amerced 
-^^^  for  a  fmall  fault,  but  after  the 
manner  of  the  fault;  and  for  a  great 
fault  after  the  greatnefs  thereof,  faving 
to  him  his  contenement;  and  a  mer- 
chant likewife,  faving  to  him  his  mer- 
chandife;  and  any  other's  villain  than 
ours  fhall  be  likewife  amerced,  faving 
his  wainage,  if  he  fall  into  our  mercy. 
And  none  of  the  faid  amerciaments 
fhall  be  aflefled,  but  by  the  oath  of 
honeft  and  lawful  men  of  the  vicin- 
age. Earls  and  barons  fhall  not  be 
amerced  but  by  their  peers,  and  after 

the 
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pares  (8j  fuos^  tt  non  niji  fecundum  the  manner  of  their  offence.     No 

modum     delia'i.     Nulla     ecclefiajiica  man  of  the  church  (hall  be  amerced 

perfona  (9)  amercietur  jecundurn  quart-  after  the  quantity  of  his  fpiritual  bene- 

titatem  beneficii  {lO)  fid  ecclefiaflict^  fice,  but  after  his  lay  tenement,  and 

fed  fecundum  la'icum  tenementum  fuum^  after  the  quantity  of  his  offence. 
et  fecundum  quantitatem  delimit. 

(Mirror,  31a.  3  EJ.  i.  c.  6.  Regift.  1S4,  187.  I  Roll,  74,  446.  Br.  Amercement,  2, 25,  32,  33, 
53,  65.  10  H.  6.  fo.  7.  7  H.  6.  fo.  13.  19  Ed.  4.  fo.  9.  2  Bulftr.  140.  3  Bulftr.  279.  21  Ed.  4. 
to.  77.  8  Co.  38,  59.) 

(1)  Liber  homo."]  A  freeman  hath  here  a  fpeciall  underftanding, 
and  is  taken  for  him,  qui  tenet  libere,  for  a  free-holder,  as  it  is  taken 
in  the  'venire  fac.  where  ducdecim  liberos.  Sec.  homines,  are  taken  for 
free-holders,  and  this  appeareih  by  this  aft,  which  faith,_/2z/z/o  con- 
tenemento  fuo,  whereof  more   (hall  be  faid  in  this  chapter.     The 

words  of  this  a<El  being  liber  homo,  it  extendeth  as  well  to  fole  cor-   VideW.  1. 
porations,  as  bifhops,  &c,  as  to  lay  men,  but  not  to  corporations  <:ap.  6. 
aggregate  of  many,  as  major  and  commonalty,  and  the  like,  for 
they   cannot  be  comprehended    under  thefe    words    liber    homot 
&z. 

(2)  Jmercietur.']  This  afl  extends  to  amerciaments,  and  not  to  "^^  I'Cap.  18. 
fines  impofed  by  any  court  of  Juftice:  what  amerciaments  be,  and  ]\   o'h?* 
wnereor  this  word  amerciament  cometh,  lee  the   8.  book  or  my  ^. 
reports,  fee  alfo  there,  that  this  ftatute  is  in  fome  cafes  of  amercia-  Greyflje's  cafe, 
ments,  to  be  intended  of  private  men,  and  not  of  amerciaments  of  Glanvil,  lib.  9. 
officers,   or  m.iniders  of  juftice,   fo  as  liber  homo  is  not  intended  cap.  n. 

of  officers,  or  minifters  of  juftice.     And  how,  and  in  what  cafes   f '^ta,  lib.  2. 
the  afferment  ftiall  be,  you  ftiall  alfo  read  there,  together  alfo  with   '*  v*',  aft'on 
the  ancient  authors,  and  many  other  authorities  of  law,  concerning   furle  ftltut.  84- 
thefe  matters.  Regift.  86.  184. 

It  appeareth  by  Glatwile  that  this  aft  was  made  in  affirmance  of  187. 
the  common  law,  as  hereafter  ftiall  appeare,  but  yet  the  writ  de  [  ^^  J 

ricderata  mifcriccrdia,  is  grounded  upon  this  ftatate,  for  it  reciteth 
the  ftatute  and  giveth  remedy  to  the  partie  that  is  exceffively 
amercied. 

(3)  Salnjo  ccntenemento  fuc."]  Firft  for  the  word,  you  fliall  read  it 

in  Glanvile,  EJi  autem  mifericordia  domini  regisy  qua  quis  per  jura-  GlanvjI.  ubi  f«p. 
vicntum  legalium  hominum  de  <viceneto  eatenus  amerciandui  efit  ne  quid 
dejuo  hcnorabili  contenemento  amitt:t. 

i*.nd  Brafton,  Salvo  contenemento  fuo,  Bra<3on,  lib.  3. 

V\t\.?i,  co}ttuuntia.  foi.  116. 

2.  For  the  Cgnificalion,  conteneraent  fignifieth  his  countenance,  '*^f^^'>'  '•  |* 

which  he  hath,  together  with,  and  by  realbn  of  his  free-held,  and  *^'      •'*"?•  ' 
therefore  is  called  contenement,  or  continence,  and  in  this  fenfe 

doth  the  ftatute  of  i  E.  3.  ard  old  Nat.  Brev.  ufe  it,  where  coun-  '  E.  3.  cap.  4. 

tenance  is  uft-d  for  contenement  :    the   armor  of  a   fouldior  is  ^"''  ^* 

his  countenance,  the  books  of  a  fcholler  his  countenance  and  the  V«^N-^-»°^'"' 
like. 

(4)  Et  mer cater  eodcm  ir.cdo  falva  merchandifa  fua.'\  For  trade 
and  traffitjue  is  the  livelihood  of  a  merchant,  and  the  life  of  the 
commonwealth,  whel«ein  the  king  and  every  fubjeft  hath  intereft, 
f.r^  the  merchant  is  the  good  baylifFe  of  the  realme  to  export 
ar.d  vent  the  native  commodities  of  the  realme,  and  to  import'and 

11.  Inst.  D  bring 
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bring  In  the  neceffary  commodities  for  the  defence  and  benefit  of 
the  real  me. 

(5)  Et  ^jdlaitus  alterius  quam  nojler  eodem  modo  amerctetur  fal'VO 
'wamagiofuo.  ]  Here  'villanus  is  taken  for  one  that  is  a  bondman, 
itati-vus  de  /anguine  or fernjus. 

A  villein  is  free  to  fue,  and  to  be  fucd,  by  and  againft  all  men, 
faving  his  lord. 

(6)  Salvo  nvainagio  fuo.']  Wainagium,  is  the  contenement  or 
countenance  of  the  villen,  and  cometh  of  the  Saxon  word  ivagna, 
which  fignifieth  a  cart  or  walne,  wherewith  he  was  to  doe  villein 
fervice,  as  to  carry  the  dung  of  the  lord  out  of  the  fcite  of  the 
mannor  unto  the  lords  land,  and  calling  it  upon  the  fame,  and  the 
like,  and  it  was  great  reafon  to  fave  his  wainage,  for  otherwife  the 
miferable  creature  was  to  carry  it  on  his  back;  it  is  faid  here 
•ivainagio  fuo,  but  yet  the  lord  may  take  it  athis  pleafure. 

But  hereby  it  appeareth,  that  albeit  the  law  of  England  is  a 
law  of  mercy,  yet  is  it  a  law,  which  is  now  turned  into  a  Ihadow, 
for  where  by  the  wirdome  of  the  law,  thefe  amerciaments  were 
inllituted  to  deterre  both  demaundants  and  plaintiffs  from  unjuft 
fuits,  and  tenants,  and  defendants  from  unjuit  defences,  which  was 
the  caufe  in  ancient  times  of  fewer  fuits,  but  now  we  have  but  a 
fliadow  of  it.  Habanus  quidem  fenatus-confultu?n,  fed  in  tabulii  re- 
conditum,  et  tanquam  gtadium  in  'vagina  repojitum. 

(7)  Comites  ct  baronts  non  amercientur  xiji  per  pares,  &c.]  Al- 
though this  flatute  be  in  the  negative,  yet  long  ufage  hath  pre- 
vailed againft  it,  for  the  amerciament  of  the  nobility  is  reduced  to 
a  certainty,  -jiz.  a  duke  10 1.  an  earle  5I.  a  bilhop,  who  hath  a 
baronie  5 1.  &c.  in  the  Mirror  it  is  faid  that  the  amerciament  of  an 
earle  was  an  CI.  and  of  a  baron  an  C.  marks. 

It  is  faid  that  a  bilhop  fhall  be  amercied  for  an  efcape  lool. 
A  gayler  (hall  be  amercied  for  a  negligent  efcape  of  a  felon  attaint 
I  col.  and  of  a  felon  indited  only  5  I. 

If  a  noble  man  and  a  common  perfon  joyne  in  an  aftion,  and 
become  nonfute,  they  fhall  be  feverally  amercied:  viz.  the  noble 
man  at  C  s.  and  the  common  perfon  according  to  the  ftatute,  there- 
fore when  a  noble  man  is  plaintife,  it  is  policy  rather  to  difcontinue 
the  adlion,  then  to  be  non-fuite. 

(8)  Per  Pares.'\  By  his  peeres,  that  is,  by  his  equalls. 

""I'he  generall  divifion  of  perfons  by  the  law  of  England,  is  ei- 
ther one  that  is  noble,  and  in  refpedt  of  his  nobility  of  the  lords 
houfe  of  parliament,  or  one  of  the  commons  of  the  realme,  and  in 
refpcdl:  thereof,  of  the  houfe  of  commons  in  parliament:  and  as 
there  be  diverfe  degrees  of  nobility,  as  dukes,  marqueflbs,  carles, 
vifcounts,  and  barons,  and  yet  all  of  them  are  comprehended  within 
this  word, pares,  (o  of  the  commons  of  the  realme,  tliere  be  knights, 
efquires,  gentlemen,  citizens,  yeomen,  and  burgefles  of  feverall 
degrees,  and  yet  all  of  them  of  the  commons  of  the  realme,  and  as 
every  of  the  nobles  is  one  a  peer  to  another,  though  h-  be  of  a  fe- 
verall degree,  fo  is  it  of  the  commons;  and  as  it  hath  been  faid  ©f 
men,  fo  doth  it  hold  of  noble  women,  either  by  birth,  or  by  mar- 
riage, but  fee  hereof  cap.  29. 

Bradton  faith,  Comites  vero  njel  bar  ones,  non  Junt  amerciandi,  nifi 
per  pares  fuQs,  et  fecundian  modum  deliSii,  et  hoc  per  barones  de  fcac^ 
cario,  "jel  coram  ipfo    rege*      Nulla   ecdcftajiica  perjlna   ameraetwr 

/ecuadum 
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fccundum  quaniitatem  heneficii  fui  ecclefiafticit  fed  jecunJum    laiatm  "P-  43-  *  'ib« 
teitent./uum.  Vide  lb  nier 

(9)  Eccltfiaftica     ftrfona.'\     For    ecclefiafticall     perfons,     and  scaccarii*  parte 
their  diverfities,  and  degrees,  fee  the  firft  part  of  the  Inftitutes,  ,.cap.4. 

titi  /up.  Of  ancient  dine 

(10)  Benefcjum.']  Benefice.     Benefcium  is  a  large  word,  and  is  thebaionsofthe 
taken  for  any  eccIefialHcall  promotion  or  fpiriti^l  living  what-  t^rons'lmd'^oi 

ibever.  of  the  rcalme. 

Here  appeareth  a   priviledge  of  the  church,  that  if  an  cede-  Sec  the  firft  part 
£aAicall  peribn  be  an>ercied  (though  amerciaments  belong  to  the  of  tbe  Inftitutes, 
Jdng)  yet  he  fhall  not  be  amercied  in  refped  of  his  ecclefiafticall  ''^  *33' 
promotion,  or  benefice,  but  in  refpeft  of  his  lay  fee,  and  according 
to  the  quantity  of  his  fault,  which  is  to  be  afferred:  and  Bradon  Bra3on,Iib.  j. 
fetteth  downe  the  oath  of  the  afFerers  of  amerciaments,  f/  ad  hoc  fol.  116. 
fideliter  faciend.  affidahunt  amerciatores,  quod  neminem  gremaiunt  per  * ''"»  ""  *•  ^ 
tdium,  nee  ahcui  deferent  propter  amorem,  tt  quod  celabunt  ta  qute 
muditrunt. 


CAP.     XV. 

^17  UL  L  A  vllla^  rue  liber  homo  dif-  "^J"  O  town  nor  freeman  fhall  be 
■^  ^  tringatur  facere  pontesy  aut  ri-  "^^  diftrained  to  make  bridges  nor 
parlas{i)^niji  qui  ab  antiqito^et  de  jure  banks,  but  fuch  as  of  old  time  and  of 
facere  confueverunt  tempore  Henrici  right  have  been  accuftomed  to  make 
irtgis  avi  nofiri.  them  in  the  time  of  king  Henry  our 

grandfether. 

Here  it  is  to  be  obferved,  that  in  the  raigne  of  king  John,  and 
of  his  elder  brother  king  Richard,  which  were  troublefome  and 
irregular  times,  divers  oppreffions,  «xaftions,  and  injuries,  were 
incroached  upon  the  fubjed  in  thefe  kings  names,  for  making 
of  bulwarks,  fortreffes,  bridges,  and  bankes,  contrary  to  law  aad 
■right. 

But  the  raigne  of  king  H.  2.  is  .commended  for  three  things, 
firft,  that  his  privy  counfell  were  wife,  and  expert  in  the  lawes  of 
the  realme.     Secondly,. that  he  was  a  great  defender  and  main- 
tainer  of  the  rights  of  his  crowne,  and  of  the  lawes  of  his  realme. 
Thirdly,  that  he  had  learned  and  upright  judges,  who  executed 
jwfticc  according  to  his  lawes.     Therefore  for  his  great  and  ne-  See  cap.  35.  jr. 
ver  dying  honour,  this  and  many  other  aSs  made  in  the  raigne  of  f^^*^"**^"" 
H.  3.  doe  referre  to  his  raigne,  that  matters  fhould  be  put  in  ure,  ji^pa^i.'nn.^* 
as  they  were  of  right  accuftomed  in  his  time,  fo  as  this  chapter  is  82. 13R.  2.C5. 
.a  declaration  of  the  common  law,  and  fo  in  the  raignes  of  H.  4.  4H.  4.c«p.  a. 
and  H.  5.  the  parliaments  referre  to  the  raigne  of  king  E.   1.  who  3  H.  5.  cap.  8. 
was  a  prince  of  great  fortitude,  wifedome  and  juftice. 

And  divers  ftatutes  referre  to  king  Edw.  3.  who  was  a  noble,  27  H.  6.  cap.e. 
wife,  and  «-arlike  king,  in  whofe  raigne,  the  lawes  did  principally 
/flourifti. 

RipariaJ\  Is  here  taken  far  r^,  which  is  txtrema  et  emaentkr  [  30  1 

seme  era,  quamfitifvitu  utrinque  allmt. 

Bat  the  maldng  of  bulwarks,  fortreffes,  and  other  things  of  like  4H.  8.  cap.  i. 

kinde,  were  not  prohibited  by  this  acft,  becaufe  they  could  not  be  2  &  3  Ph<l.  & 

«r«<fted,  but  either  by  the  king  himfelf,  or  by  aft  of  parliament-  W*'-  3-  ^^^  '• 

Da  CAP. 
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Cap.  I7« 


CAP.     XVI. 


T^UL  L  M  riparia  defendantur  de    T^  O  banks  {hall  be  defended  from 
-*•  '    catero^  n'lft  ilia  qua  fuerunt  Ht     ^^    henceforth,  but  fuch  as  were  in 

defence  in  the  time  of  king  Henry 
our  grandfather,  by  the  fame  places, 
and  the  fame  bounds,  as  they  were 
wont  to  be  in  his  time. 


defenjo  tempore  Henrici  regis  avi  nof- 
triy  etper  eadem  loca^  et  eofdem  termi- 
nosj  ftcut  ejje  confueverunt  tempore 
fuo. 


Mirror,  ca.  5. 
§2. 


That  is,  that  no  owner  of  the  banks  of  rivers  fhall  fo  appro- 
priate, or  keep  the  rivers  feverall  to  him,  to  defend  or  barre  others, 
either  to  have  paflage,  or  fifh  there,  othervvife,  then  they  were 
ufed  in  the  raigne  of  king  H.  2. 

This  ftatate,  faith  the  Mirror,  is  out  of  ufe,  Car  plu/ors  rivers  font 
ore  appropries  et  engarnies,  et  mij'e  in  defence,  que  foilount  ejlre  commoiis 
apijher  et  ufer  en  temps  le  roy  Henrj  2. 


CAP.     XVII. 


TKjUL  L  US  viceeomes  (i ),  conjla- 
■^^  bularius  (2),  coronator  (3),  vel 
alii  halivi  nojiri  teneant  placita  coro- 
na nojlra. 


T0"0  ftierifF,  conflable,  efcheator, 
•*-^  coroner,  nor  any  other  our  bai- 
liffs, (hall  hold  pleas  of  our  crown. 


Braft.  11.  3.  ia. 

106. 

Brit.  c.  104.  fo. 

248. 

Fleta,li.5.ca.a4. 

8E.  3.  59. 

40  E.  3.2. 

14  H.  4.  x^. 

15  E.  3.  conu- 
fans  41. 

14  H.  7.  26. 
21  H.  7,  34,  35. 
Regula, 

Pafch.  30  E.  I. 
'Coram  Regc 
Kane.  The 
mayor  and  ba- 
rons of  the 
5.  Forts,  compl. 
In  parliament. 


(Mirror,  3i3«) 

One  of  the  mifchiefes  before  this  ftatute  was,  that  none  of  them 
here  named,  could  command  the  bifhop  of  the  dioceffe  to  give  the 
delinquent  his  clergy,  w^herc  he  onght  to  have  it,  for  as  Brafton 
faith,  Ntdlus  alius,  prater  regem,  poffit  epi/copo  demandare.  Sec.  And 
therewith  agreeth  our  other  old,  and  later  books,  that  the  biftiop 
is  not  to  attend  upon  any  infericur  court,  nor  that  any  inferiour 
court  can  write  unto,  or  command  the  bilhop,  but  the  king  (that  is) 
the  kings  great  courts  of  record,  and  fuch,  as  fince  that  time  have 
authority  by  adl  of  parliament. 

Another  caufe  was,  that  the  life  of  man,  which  of  all  things  in 
this  world,  is  the  moft  precious,  ought  to  be  tried  before  judges  of 
learning,  and  experience  in  the  laws  of  the  realme :  for  ignorantia 
judicis  ejl  fapenumero  calamitas  innocentis.  Et  cum  ex  quo  magna 
charta  de  libertatibus  Anglite  alias  concejja  (quam  qutdem  chartam 
daminus  rex  in  parliamento  fuo  apud  Wtjim.  an.  regni  fui  28.  ad 
requifitiotiem  cmnium  pralatorum,  comitum,  haronum,  et  communitatis 
totius  regni,  de  no'vo  concefpt,  rencvauit,  et  confirmanjit )  placita 
corona  ipfi  domino  regi fpecialiter  refernjantur,  per  quod  nullus  de  regno 
hujufmcdi  placita  tenere  poteJi,feu  habere,  fine  fpeciali  concejjione,  pajl 
conJirmatio7iefn  charta  pradi^a  faiia.  J  n  the  fame  yeare,  and 
terrae,  coram  rege,  a  complaint  by  the  abbot  cf  Feverftiam,  both 

cafes 
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cafes  adjudged  in  the  kings  bench,  whereunto  they  were  referred 
by  the  parliament.  See  Michael.  17  Edw.  1.  in  Banco.  Rotulo. 
33.  Soathampton, 

The  chapter  of  Magna  Charta  here  intended,  and  in  both  the.faid 
records  exprefled,  is  this  17  chapter  of  A/^^«a  C/6ar/a  now  in  hand.  E  SO 

By  thefe  records  two  tilings  are  to  be  obferved.     i.  That  this  is 
a  generall  law,  by  reafon  of  thefe  words,  Fel  alii  balivi  nojlri,  under 
which  words  are  comprehended  all  judges  or  juflices  of  any  courts 
of  julHce.     2.  Albeit  it  be  provided  bv  the  ninth  chapter  of  Magna 
Charta,  ^uod  barones  de  qtdnque  portubus,  ei  cmnts  alii  port  us  haheant 
cmnes  libtrtates,  et  liberas  conjuettuiines  j'uas ;    that    thefe    generall  See  Pafch. 
words  muft  be  underftood  of  fuch  liberties,  and  cuftomes  onely,  as  33  E.  i. 
are  not  afterwards  in  the  fame  charter  by  exprefle  words  taken  ^ojam  Rege. 
away,  and  refumed  to  the  crown.     And  therefore  if  the  maior  and  Z."*  '"^°^j^ 
barons  of  the  cinque  ports  had  power  before  this  aft  to  hold  pleas  ^^f^^  Northum- 
of  the  crown,  yet  by  this  aft  of  the  fei'enteenth  chapter,  they  are  bwL 
abrogated,   and  refumed;    a  notable  and  a  leading  judgement. 
Both  thefe  records  being  within  two  years  after  the  confirmation 
of  king  E.  I.  of  Magna  Cbarta,  are  worthy  to  be  read  and  ob- 
ibrved. 

(1)  Vicecomes.'\  See   for  his  name,  ofHce,  and  antiquitv  in  the  »p«rtlnfti- 
firft  part  of  the  Inftitvtes,  feft.  234.  '  ^^" "''  ''^-  *54- 

(2)  ConJiabulariusJ]  Is  here  taken  for  cafieUamis,acaJielleiny  or 

conflable  of  a  caftle,  for  fo  doth  the  Mirror  interpret.     And  cafd-  ^'^^^"^  *^*P'  5* 
lanus    ejl  qui  cujiodit   caftellum,  aut  ejl  dominus  cajhUi\  and  fo  doth  B  radon,  lib.  5. 
Brafton;  DtbttrSiZ.  ofiendere  cajiellanojficut  conjiabulario  turris,  &e.  io-  x^i-  li.  2. 
And  therewith  agreeth  f  leta.  Item  nulla  prifa  capiantur  de  aliquo  ^°:  ^9- 
per  aliquem  confiabularium,  ce^ellanum,  praterqiiam  de  'villa,  in  qua  p,'  ^  '^*?*  !^^* 
Jitum  eji  cafirum.  ..    * 

And  the  ftatute  of  W.  i .  agreeth  herewith,  Des  prifes,  des  con-  w.  i.  ca.  ".  & 
Jlables,  ou  <aftelleins,faits  des  autres.  Sec,  31. 

And  caftellant  were  men  in  thofe  dayes  of  account,  and  authority, 
and  for  pleas  of  the  crown,  &c.  had  the  like  authority  within  their 
precinfts,  as  the  IherifFe  had  within  his  bailiwick  before  this  aft, 
and  they  commonly  fealed  (which  I  have  often  feen  in  many,  and  ^ 
have  caufe  to  know,  that  fome  of  the  aunclent  family  of  </<?  Sperham 
vci  Norff.  did)  with  their  portraiture  on  horfeback. 

Now  for  xiAQ  number  of  cables,  in  ^icient  time,  within  this 
realm e,  Certum  eft  regis  Henrici fecundi  temporibus  caftella  11 15.  in 
Anglia  extittffe. 

And  it  is  to  be  obferveJ,  that  regularly  every  caflle  containeth 
a  mannor :  fo  as  every  conftable  of  a  caflle,  is  conflable  of  a  mannor.  See  the  iirft 
and  by  the  name  of  the  caille  the   mannor  fliall  paile,  and  by  the  ^^  °^  ^¥  ^"' 
name  of  the  mannor  the  caflle  fhall  palTe.  Terbo'Hol^e^ 

For  this  word,   conftabulariui,  his  office,  and  antiquity,  fee  the  La^f,  ]„  £j 
firfl  part  of  the  Inflitutes,  feft.  379.  c.  26.' 

And  albeit  the  franchifes  of  infangthiefe,  and  outfangthiefe,  to  be  Bradt.  li.  3.  fo. 


heard  and  determined  within  court  barons  belonging  to  mannors,   ^54- 

were  within  the  faidmifchiefe,  yet  we  hnde,  but  not  without  great  ^"'*  "*  ^^'  ^°' 

inconvenience,  that  the  fame  had  fome  continuance  after  this  aft.  F°eta  1!,  i.  ca. 


But  either  by  this  aft,  or  per  defuetudinem,  for  inconvenience,  thefe  47. 

franchifes  within  mannors  are  antiquated  and  gone.  Hoyend.  pte.  po- 

(3)   Qoronator.^   His  name  is  derived  a  corona,  fo  called,  becaufe  w"*"^^^"'"  34-S' 

be  is  an  officer  of  the  crown,  and  hath  conufance  of  fome  pleas,  vlcq    !u  Ti 

which  are  called  placita  corona.  PI.  Faring  E.  1! 

D  3  Por  R°«^  "• 

2  R.  3.  10. 


^i  Magna  Charta.  Cap.  i^, 

Wirror,  cap.  i.        For  his  antiquity,  fee  the  Mirror,  who  (treating  of  articles  efta- 

§  3"  blilhed  by  the  ancient  kings,  Alfred,  &c.)  faith,  Auxi  ordains  fuer 

coronours  in  chefcun  county,   et  'vijcounts  a  garder  le  peace,  quant  Its 

countees  foy  demijierent  del  gar  d,  et  bayliffes  in  lieu  de  centeners   (that  is) 

coroners  in  every  county,  and  fherifFes  were  ordained  to  keep  the 

peace,  when  the  earles  difmift  themfelves  of  the  cullody  of  the 

counties,  and  bailiffes  in  place  of  hundreders. 

f  "^'"p?'  f°''^'       f^O''  ^^s  dignitie  and  authority,  Brltton  faith  in  theperfon  of  the 

g*    ■      '        *     king.  Pur  ceo  que  nous  njolons,  que  coroners  font  in  chefcun  county  prin- 

r  ~2  1  cipals  gardens  de  ncjire  peace,  a  porter  record  des  pleas  de  nojlre  cor  one, 

^  et  de  lour  'vie'ws,  et  abjurations,  et  de  utlagaries,  volons  que  ilz  font 

eflieus  Jblonque  ceo,  que   eji   contein  in  nous  Jiatutes  de  lour  eleBion^ 

&c. 

Rot.  brevium.  And  a  common  merchant  being  chofen  a  coroner,  was  removed, 

5  E.  3.  nu.  38.      for  that  he  was  communis  7nercator. 

Regirtr.  177.  *  j^y.  jjjg  auncient  law,  he  ought  to  be  a  knight,  honeft,  loyall, 

*  Regift/'i77.     ^"^  ^■^^t,  Et  qui  melius  fiat,  et  pojfit  officio  illi  intendere.     For  this 
was  the  policy  of  prudent  antiquity,  that  ofiicers  did  ever  give  a 
grace  to  the  place,  and  not  tlie  place  only  to  grace  the  officei. 
Videa  poftea,  But  what  authority  had  the  {lieritFe  in  pleas  of  the  crown  before 

^'35"  this  ftatute?  this  appeareth  by  Glanvill,  that  the  Iheriffe  in  the 

a.  &llib  '14^^'  ^"""^  (^°"  *^^^  ^^  ^°  ^^  intended)  held  plea  of  thefc,  for  he  faith; 

jap,  g^         *  Excipitur  crimen  furti,  quod  ad 'vicecotiiitem  pertinet,  et  in  comitatibus 

W.  a.  cap.  13.  placltaiur;  but  he  may  enquire  of  all  /elonies  by  the  common  law, 

22  E.4.  fol.  22.  except  the  death  of  man. 

Mirror, cap.  i.         And  what  authority  had  the  coroner?  the  fame  authority  he  now 

§  Coroners.  &  j^ath,  in  cafe  when  any  man  come  to  violent,  or  untimely  death, 

cap.  5.  §  2.  r       ^ifi^m  corporis,  &c.     Abjurations,  and  out-lawries,  &c.  ap- 

Bratton,ub.  %.     •'  ^  ,        -^  r  i        1       1       1  mi     „  mi  •  1       •  r  .u  ' 

fol.  121.  peales  of  deaths  by  bill,  &c.     This  authority  of  the  coroner,  viz. 

Brit.  c.  I.  fol.  3.  the  coroner  fclely  to  take  an  indiftment, yK/^r  i;ifum  corporis;  and 
rieta,  li.  I.  cap.  to  take  an  appeale,  and  to  enter  the  appeale,  and  the  count  re- 
^^'  ^5'  maineth  to  this  day.     But  he  can  proceed  no  further,  either  upon 

22  Aff.  97, 9S.  ^^^  indiftment,  or  appeale,  but  to  deliver  them  over  to  the  juftices. 
3  H.  7.  cap.  3.  And  this  is  faved  to  them  by  the  ftatute  of  W.  i.  cap.  10.  And 
Stamf.  PI. CO.  64.  this  appeareth  by  all  our  old  books,  book  cafes,  and  continuall  ex- 
116,  117.  perience. 

And   for  the  further  authority  of  the  coroner  in  cafe  of  high 
19  H. 6.  fol.  47.  treafon,  fee  the  book  of  19  H.  6.  fol.   47.   and  confider  well 

thereof. 
W.  2.  c.  13.  But  the  authority  of  the  flieriffe  to  heare  and  determine  theft,  or 

I  E.  3.  other  felonies,  by  the  common  law  (except  the  death  of  man)   in 

Stat.  2.  ca.  17.  ^|jg  tourn  is  wholly  taken  away  by  this  ftatute,  howbe'.t  his  power 
cap!  4.^   '      ■'*  to  take  indiftments  of  felonies,  and  other  mifdeed?  within  hi* 

jurildidion,  is  not  taken  away  by  this  a£l. 


CAP.  XVIII. 

<^/  qiiis  Unem  de  nobis  la  i  cum  feodum  T  F  any  that  holdcth  of  us  lay-fee  do 

'^  moritur,  et  vk\  Vcl  balivus  nojier  -*   die,  and  our  Iheriff  or  bailiff  do 

qflendat  liUras  nojlra^patentes  de  fum-  fhevv  car  letters  patents  of  our  funi- 

inonitione  \nofira''   de  dehito^  quod  de-  men  for  debt,  which  the  dead  man  did 

funclus  nobis  debuit :  liceat  vic\  vel  owe  to  usj  it  Ihall  be  iawful  to  our 

balivo  iheriff 
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ifalho  no/iro  aUachiar\  et  imbreviare  {herifFor  bailiff  to  attach  and  inroll 

omnia  bona  et  catalla  defunSi't  inventa  all  the  goods  and  cliattles  of  the  dead, 

in  laicofado  advalentiam  itfms  dehiti^  being  found  in  the  faid  fee,  to  the 

pervifumettejiimoniumlegaliumhomi-  value  of  the  fame  debt,  by  the  fight 

nurriy  ita  tamen  quod  nihil  ind^  amove-  and  teftimony  of  lawful  men,  fo  that 

atur, donee  perfolvat  nobis  debit* ^  quod,  nothing  thereof  fhall  be  taken  away, 

clarumfueriu  ti  reftduum  relinquattir  until  we  be  cleaily  paid  off  the  debt; 

executoribus  ad  faciendum  tejiamentum  and  the  refidue  {hall  remain  to  theex- 

defun£V.     Et  Ji  nihil  nobis  debeatur  ecutors  to  perform  the  teftament  of 

ab  ipfo^  omnia  catalla  cedant  defunci* :  the  dead ;  and  if  notiiing  be  owing 

falvis  uxoriejusy  et  liberis  pueris  fuis,  unto  us,  all  the  chatties    (hall  go  to 

rationabilibus  partibusfuis.  the  ufe  of  the   dead   (faring  to  his 

wife    and   children   their   reafonable 
parts). 

(Raft.  Ent.  f.  541.  Co.  Ent.  f.  564.  Fiu.  Dcdnue,  52,"  5S,  58,  60.  Bno.  Ration.  2,  5,  6.  Supra, 
cap.8.  33H.8.C.39.) 

By  jthis  chapter  three  things  are  to  be  obferved;  flrft,  that  the  Ockham  Rcglft. 
Icing  by  his  prerogative  ftiall  be  preferred  in  fatisfaclion  of  his   "'*p 
debt  by  the  executors,  before   any  other:  fecondly,    that  if  the   ^^  £  ,' gg* 
executors  ba-v«  /undent  to  pay  the  Hags  debt,  the  he:re  that  is  to  f  *??  1 

beare  the  countt»ance,and  fa  in  the  Jeate  of  bts  anceftoi,  or  any  pur-   ^g  E.  5.  i". 
chafer  of  his  lands  fhall  not  be  charged.     Thirdly,  if  nothing  be  41  E.  3  15. 
owing  to  the  king,  or  any  other,  all  the  chattells  fhall  goe  to  the  41 E.  3.  execut. 
ufe  of  the  dead,  that  is,  to  his  executors,  or  adminiftrators,y«x/;V?f  to  ~^^'       /:  r  v  n 
his  laife  and  children  /^«'r  reafonable  parts,  ivbich  is  conjilium,  and  ^g  b 
not  prteceptum\  and  the  nature  of  a  faving  regularly  is,  to   fave  a  33  H.8.  c.  39. 
former  right,  and  not  to  give,  or  create  a  nei^',  and  therefore,  where  See  before  cap.  S. 
fuch  a,cuftome  is,  that  the  wife  and  children  ihall  have  the  writ  de  Mirror,  dtp.  5. 
rationahili paru  boaorum,  this  ftarute  faveth  it.     And  this  writ  doth  h  ^* 
BOt  lye  without  a  particular  cuftome,  for  that  the  writ  in  the  Re-  ^'^"''-  '»''•  ". 
gifter  is  grounded  upon  a  cuilome,  which  (as  hath  been  faid)   is  gr^.n  1.2. 
laved  by  this  a£l.  f-,i,  60.  o.' 

*  But  that  it  was  never  the  common-law  (though  there  be  great  Flcta,  J.  2.  cap. 
variety  in  books)  heare  what  Brailon  faith,  who  wrote  foone  after  5°- 
this  adt,  Keq;  uxorem,  ueq;  libercs  amplius  catere  de  bonis  defun£}i   ^  ^?.'  "  ^J*! 
patris  'vel  'Viri  mobuibus,  quam  juerst  eis  Jpecialtter  reliSum,   vijt   hoc   5-,. 
fa  defpeciali  gratia  tejiatoris,  utpote  Ji  bene  meriti  in  ejus  •vitafuerint.,    i  E.  2.  ib.  56. 
4>f.  '-uix  eniiH  inveniretur  aliquis  civis,  qui  ia  'vita  magnum  quajtum    ^7  E.  2.  ib  58. 
faceret,Ji  in  morte  fua  cogerctur  inifitus  bona  fua  relivqusre  pueris  in-   1°  p    ^  %     c 
dodis,  'vel  luxuriijis,  et  uxor  i  bus  male  merit  is  :  et  idco  neceffarium  eji   ^q  g,  ,  g    \n 
'vahUy  quod  illis  in  bac  parte  libera  facultas  tribuatur.     Per  hoc  enim    i-  £.  3    17. 
toilet  maleficium,  animeihit  ad 'virtutem,  et  tarn  uxor ibus,  quam  liberis  40  E.  3.  38. 
bene  faciendi  dabit  qccafanem,  quod  quidem  ncnferet,  fifefcirent  indu-   3  ^-  3-  ^^  ^S^* 
bitanter  certain  partem  obtinere  etiamfaie  tejiatcris  vcluatate.  '  f'  *     * 

But  the  adminiftrators  of  a  man  that  die  intellate,  or  executor  of  \.  h.  4. 
Mny,  that  make  no  difpofaicn  cf  bis  r.uhole  perfonall  eftate,  goods,  debts.   Sever.  30. 
and  cbatt ills,  the  adminiftrators  or  executors  after  the  debts  paid   31H.  3.  Rat'». 
and  will  performed,  ought  not  to  take  any  thing  to  his  or  their  g*'*^,'^"  ^J*^** 
owne  ufe,  but  ought,  though  tliere  be  no  particular  cuftome,  to  g"  Note'the 
divide  them,  according  to  this  ftatute :  and  the  faid  ancient,  and  reafon  hereof 
latter  authorities  (then  which  there  can  be  no  better  diredlion)   maketh  againfk 
may  guide  them  therein :  and  this  right  doth  this  llatute  of  Magna  perpetuities. 

D  4  Charter 
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Charta  fave  by  thefe  words, /al<vis  uxori,  et  liberis/uisy  rationahilibus 
partibus  fids.  So  as  though  the  llatute  doth  give  no  aftion,  yet 
their  parts  are  faved  hereby,  which  by  Glan-uiU,  and  other  ancient 
authors  appear  to  belong  to  them ;  and  the  executor,  or  admini- 
ftrator  fhall  be  allowed  of  this  diftribution,  according  to  this  ilatute, 
upon  his  account  before  the  ordinajy. 


CAP.     XIX. 


TKjCJL LUS  conjlahular'ius^  vel 
•^•^  ejus  balivus  capiat  blada^  vel 
alia  catalla  alicujus-,  qui  nonfit  de  vil- 
la^ ubi  cajlrujn  fuum  fitum  f//,  nifi 
Jiatim  reddat  denarios^  aiit  reJpeBum 
inde  habere  pojjlt  de  voluntate  vendito- 
r^'jf  .•  iS/'  autein  de  villa  illafuerit^  infra 
quadraginta  dies  preciwn  redd\ 


"^1  O  conftable,  nor  his  bailiff,  fhall 
'*-^  talce  corn  or  other  chatties  of 
any  man,  if  the  man  be  not  of  the 
town  where  the  caftle  is,  but  he  fhall 
forthwith  jjay  for  the  fame,  unlefs 
that  the  will  of  the  feller  was  to  rc- 
fpite  the  payment  j  and  if  he  be  of  the 
fame  town,  the  price  fhall  be  paid 
unto  him  within  forty  days. 


(Mirror,  313.  3  Ed.  i.  c.  7.  Altered  by  13  Car.  a.  flat.  i.  c.  8.) 


I.  cap.  7.  Here  alfo  it  appeareth,  that  in  this  chapter  conflabularlus  is 
taken  for  cajiellanus  :  and  this  taking  by  cajielleins,  though  the 
caftell  was  kept  for  the  defence  of  the  realme,  was  an  unjuft  op- 
prelTion  of  the  fubjed,  and  this  exprefly  appeareth  by  the  Mirror, 
Ceo  que  eji  defendu  a  confiables  a  prender  le  autre,  defend  droit  a  touts 
gents  de  cy  que  nul  difference  parenter  prife  dautrui  viaugre  foen,  et  rob- 
bery, lequcl  eel  prife  foit  de  chi'valls,  de  <vitaille,  de  marchandife,  de  ca- 
riage,  de  ojiieh,  ou  des  autres  manners  de  Mens.  And  this  appeareth 
alfo  by  Fleta,  1.  2.  cap.  43.  ^ia  multa  grwvamina  multis  inferun~ 
tur  per  df'verfas  difiridiones,  qua:  quidemfub  colore  pr if  arum  advocantur^ 
l^c.  inhibetur  in  Magna  Charta  de  libertatibus,  &c.  no  purveyance 
fhall  be  taken,  but  orjy  for  the  houfes  of  the  king,  and  queene,  and 
for  no  other  perfon  :  fo  as  the  grievance  before  this,  and  other  like 
afts,  is  wholly  taken  away. 


SceW. 
&  31. 


Mirror,  cap.  5 


[34] 

36  E.  3.  cap.  a. 
23  H.  6.  cap.  z. 


CAP.     XX. 


-SJULLUS  conjlabularius  dif- 
**■  ^  tringat  aliqucm  militem  ad  dan- 
dum  denarios  pro  cuflodia  cafiri^fi  ipfe 
earn  facer e  voluerit^  in  propria  perfona 
Jua^  vel  per  alium  probiim  homlncm  fa- 
ciat^ft  iple  eamfacere  nop poffit^propter 
rationabilem  caufam.  Et  fi  nos  abdu- 
cerimus,  vel  mijerimus  eum  in  exerci- 
ium^fit  quietus  de  cujlodia  cafiri^fe- 

cu?iiiim 


"K^  O  conftable  fhall  diftrain  any 
"•-^  knight  for  to  give  money  for 
keeping  of  his  caftle,  if  he  himfelf 
will  do  it  in  his  proper  perfon,  or 
caufc  it  to  be  done  by  another  fuftici- 
ent  man,  if  he  may  not  do  it  him- 
felf for  a  reafonable  caufe.  And  if 
we  do  lead  or  fend  him  in  an 
army,  he  fhall  be  free  from  caftle- 

ward 
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cundum  quantltatem  temporisy  quo  per  ward  for  the  time  that  he  fhail  be 
7MS  fturit  in  exenitu,  defeo^  pro  quo  with  us  in  fee  in  our  hoft,  for  the 
ftcit Jervitium  in  exercitu,  which  he  hath  done  fervice  in  our 

wars. 

(i  Inft.  70.  a.  laCar.  2.  c  24.}  y 

Here  confiahularius  is  taken  in  the  former  fenfe:  fee  the  firft 
parte  of  the  Inftitutes,  Scft.  96. 

See  this  aft  in  Fleta:  and  note,  this  aft   (confiding  upon  two  Flet3,hb.2.ca. 
branches)  is  declaratory  of  the  common  law,  for  firft,  that  he,  that  ^^' 
held  by  caftle  gard,  that'is,  to  keepe  a  tower,  or  a  gate,  or  fach  like  ^^jj^'i^^uofi, 
of  a  caftle  in  time  of  warre  might  dee  it,  either  by  himfelfe,  or  by  *^ 

any  other  fufficient  perfon  for  him,  and  in  his  place.  And  fome 
hold  by  fuch  fervice,  as  cannot  doe  it  in  perfon,  as  major  and  com- 
minalty,  deane  and  chapter,  biftiops,  abbots,  &c.  Infants  being 
purchafers,  women,  and  the  like,  and  therefore  they  might  make  a 
deputy  by  order  of  the  common  law.  If  two  joyn-tenants  hold  by 
fuch  fervice,  if  one  of  them  performe,  it  is  fufficient. 

For  the  fecond ;  if  fach  a  tenant  be  by  the  king  led,  or  fent  to 
his  hoft,  in  time  of  warre,  the  tenant  is  excufed  and  quit  of  his 
fervice  for  keeping  of  the  caftle,  either  by  himfelfe,  or  by  another 
during  the  time,  that  he  fo  ferve  the  king  in  his  hoft,  for  that 
when  the  king  commandeth  his  fer\dce  in  his  hoft,  he  difpenceth 
with  his  fervice,  by  reafon  of  his  tenure,  for  that  one  man  cannot 
ferve  in  perfon  in  two  places,  and  when  he  ferves  the  king  in 
perfon  in  one  place,  he  is  not  bound  to  finde  a  deputy  in  the  other, 
for  he  is  not  bound  to  make  a  deputy,  but  at  his  pleafure,  and  this 
is  alfo  declaratory  of  the  ancient  common  law.  See  the  firft  part 
pf  the  Inftitutes,  iii.  121. 


CAP.     XXI. 


l^ULLUS  vlceconust  vel  balivus     "^J"  O  (herifF  nor  bailiff  of  ours,  or 
•^  *    nojier^  vel  aliquis  alius,  capiat     **■       """  '^«-^">''  ^"'i  «->'"•  •■^'»  ^'^'^'^ 


any  other,  (hall  take  the  horfes 
or  carts  of  any  man  to  make  carriage, 
except  he  pay  the  old  price  limited, 
that  is  to  lay,  for  carriage  with  two 
horfe,  X.  d.  a  day;  for  three  horfe, 
xiv.  d.  a  day.  No  demefhe  cart  of 
any  fpiritual  perfon  or  knight,  or  any 
lord,  (hall  be  taken  by  our  bailifFs; 
nor  we,  nor  our  bailiffs,  nor  any 
other,  fhall  take  any  man's  wood  for 
our  caftles,  or  other  our  neceflaries  to 
be  done,  but  by  the  licence  of  him 
whofe  the  wood  is. 

♦C35] 

(W.  I.  c  I.  Terb.  te  q«e  nal  face,  tec.  Artie,  fuper  cart  cap.  2.  Re^ift.  fol.  98,  BraSon  lib.  j 
IbL  177.  Britton  fol.  33.  36. 3S.  Fleu,lib.  1.  c.  20.  fee  cap.Itineris.  3  Bulftr.  4.  14  £4.  3.  ftati2« 
f.  19.  25  Ed.  3.  ftau  5.  c.  6.  13  Car.  2.  ihb  i,  c.  S.} 

Thi» 


fquoSy  vel  care£ias  alicujus  pro  caria^ 
gig  faciendo,  nifi  reddat  liberationem 
antiquitui  Jlatutam^  fcilicet  pro  una 
(are£ia  ad  duos  equos  dicem  denarios 
per  diem,  et  pro  carecia  ad  tres  equos 
quatuordecim  denarios  per  diem.  Nulla 
careSla  dominica  alicujus  perfona  ec~ 
tltfiajiicte,  velmiHtis,  vel  alicujus  *  do- 
mini,  per  balivos  nojlros  capiatur,  nee 
nos,  nee  balivi  nojiri,  nee  alii,  capie- 
mus  bofcum  alienum  ad  cajira,  vel  ad 
eilia  agenda  nojira,  nifi  per  voluntatem 
illius,  cujus  bofcus  illefueriu 
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W.  1.  cap,  I.  & 
32.  36E.  3.  cap. 
2.  38  H.  6.  cap. 
2.  Fleta,  lib.  z. 
ca.  I.  &  24. 
32  E.  3.  B  irre 
259.  7  H,  3.  tit, 
Wafte. 


Raftall  *  i.  car- 

ragiis  cum  ave- 

riis. 

\V.  I.  cap.  I. 

14  E.  3.  cap.  I. 

1  R.  2.  cap.  3. 
10  E.  2.  Vet. 
Mag.  Chart,  pt. 

2  fo.  46.  Flet3, 
Kb.  3.  cjp.  5. 


W.  1.  cap,  1.  & 
32.  Sse  25  E.  3. 
ca.  6.  35  H.  8. 
cap.  17,  5  Eliz. 
cap.  8.  7  H.  3. 
tit.  Wa.  lAi. 
II  H.  4.   3S  FI. 
Com.  322. 
42  E.  3.  cap.  I. 
JMic.  2.  Ja.  re- 
foived  1 1  H.  4. 
fo.  28.  No  pur- 
veyance of  gra- 
vel!, becaufc  it 
h  partfff  the  in- 
heritance. 
See  47  E.  3. 
fo,  18.  Iflue 
taken  upon  the 
fale  of  timber 
for  reparation  of 
Calais. 

[   36  ] 


This  chapter  cor.fifteth  of  three  branches,  the  firft  fetteth  down 
the  aunclent  hire  or  allowance  for  the  carriage  for  the  king  ;  the 
fecond  fetteth  down,  who  are  exempted  from  that  carriage ;  the 
third,  concerning  purveyance  of  wood. 

For  the  firft,  the  carriage  muft  be  taken  for  the  king,  and  queen 
onely,  and  for  no  other,  implied  in  thefe  words,  Nullus  'vicecojnes  vel 
balivus  nojler,  and  this  is  explained  by  divers  other  ftatutes,  and  by 
our  books. 

The  hire  or  allowance  is  certainly  cxprefled,  as  aunciently  due, 
Reddat  liberationem  antiquitus Jiatutatn;  fo  as  this  alfo  is  declaratory 
of  the  auncient  law,  and  the  hire  or  allowance  ought  to  be  paid  in 
hand,  for  the  llatute  faith,  Nullus  capiat,  &c.  nijireddat.  Sec. 

And  this  liberatio  anttjuitus  Jlatuta,  is  (as  it  appeareth  by  this 
a£l)  per  diem,  by  the  day. 

A-ver-penny\  and  ai-eragium,  are  words  common  in  auncient  char- 
ters, and  fignifie  to  be  free  from  the  kings  carriages,  cum  wveriis, 
and  this  is  meant  where  it  is  faid,  Aver-penny,  hoc  ejl,  quietu7n  ejje  dt 
di'verjis  denariis  pro  *  a-veragiis  domini  regis. 

For  the  fecond  branch :  no  demean,  or  proper  cart  for  the  ne- 
ceffary  ufe  of  any  ecclefiafticall  perfon,  or  of  any  knight,  or  of  any 
lord,  for  or  about  the  demean  lands  of  any  of  them,  ought  to  be 
taken  for  the  kings  carriage,  but  they  are  exempted  by  the  aun- 
cient law  of  England  from  any  fuch  carriage. 

This  ftatute  extendeth  not  to  any  perfon  ecclefiafticall,  of  what 
eftate,  order,  or  degree  foever :  and  this  was  an  auncient  priviledge 
belonging  to  holy  church. 

Alfo  it  extendeth  to  all  degrees,  and  orders  of  the  lefler,  an4 
greater  nobility,  or  dignity,  as  of  knighthood,  dukes,  marquefles, 
carles,  vifcounts,  and  barons,  for  albeit  there  were  no  dukes,  mar- 
quefies,  or  vifcounts  within  England  at  the  making  of  the  ftatute, 
yet  this  ftatute  doth  extend  to  them,  for  they  are  all  domini,  lords 
of  parliament,  and  of  the  barony  of  England  ;  and  this  alfo  was  an 
ancient  priviledge  belonging  to  thefe  orders  and  dignities:  and  all 
this  concerning  the  ecclefiafticall  and  temporall  ftate  was  (amongft 
other  things  for  the  advancement  and  maintenance  of  that  great 
peacemaker,  and  love-holder,  hofpitality)  one  of  the  auncient  orna- 
ments, and  commendations  of  the  kingdome  of  England. 

The  third  branch  is,  that  neither  the  king,  nor  any  of  Kis 
bayiies,  or  miuifters,  fliall  take  the  wood  of  any  other,  for  the  kings 
eaftles,  or  other  neceftaries  to  be  done,  but  by  the  licenfe  of  him 
whofe  wood  it  is.  And  all  ftatutes  made  againft  this  branch 
(arhongft  others)  before  the  parliament  of  42  E.  3.  are  repealed: 
and  this  branch,  amongft  others,  hath  (as  hath  been  iaid)  been  con- 
firmed, and  commanded  to  bee  put  in  execution  at  32  feflions  of 
parliament.  And  fo  it  was  refolved  by  all  the  judges  of  England, 
and  barons  of  the  exchequer,  Mich.  2  Jac,  Reg.  upon  mature  de- 
liberation; and  that  the  kings  purveyor  could  take  no  timber, 
growing  upon  the  inheritance  of  the  fubjed,  becaufe  it  was  parcel! 
of  the  inheritance,  no  more  then  the  inheritance  it  felfe.  Whereof 
the  king,  and  counfell  being  informed,  the  king  by  his  proclama- 
tion, by  advife  of  his  ccunlcll,  under  the  great  feale,  23  Aprilis, 
anno  4.  declared  the  law  to  be  in  thefe  words :  firft,  when  we  were 
informed,  that  fome  inf-riour  minifters  had  prefumed  to  goe  fo 
farre  beyond  their  commiffion,  as  they  have  adventured,  not  onely 
to  take  timber  trees  growing,  which  being  parcell  of  our  fubjefts 

inheritance. 
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irthcritance,  was  never  intended  by  us  to  be  taken  without  thtf 
good  vrill,  and  full  confent  of  the  owners,  bat  have  accuflomed  alfo 
to  take  greater  quantities  of  provifions  for  our  houfe,  and  ftable, 
then  ever  cime,  or  were  ncedfull,  to  our  ufe,  &c.  As  by  the  faid 
proclamation  bearing  date  23  Jprilis,  anno  4  Jac.  Reg.  appcareth. 
And  divf  rs  purveyors  were  according  to  the  faid  refolution  of  the 
judges  punilhed  in  the  ftarchamber,  for  purveying  of  timber 
growing,  without  the  confent  of  the  owners. 

Bofats  is  an  ancient  word  ufed  in  the  law  of  England,  for  all 
manner  of  wood,  and  the  Italian  ufeth  the  word  bofco  va.  the  fame 
fcnfe,  and  the  French,  boys,  accordingly.  Bofcm  is  divided  into 
two  forts,  vix.  high  wood,  baut-hoys,  or  timber,  and  coppice- wood 
(fo  called,  becaufe  it  is  ufually  cut)  or  under  wood.  High-wood  is 
properly  called  Saltus,  quia  arbores  ibi  exiliunt  in  altum.  It  is  called 
in  Fleta,  maertmium,  __        T^tz^  ubi  fnpa. 

The  common  law  hath  fo  admeafared  the  prerogative  of  the  king,  pi.  Com.  ajS. 
as  he  cannot  uke,  nor  prejudice  the  inheritance  of  any,  and  (aa 
hath  been  faid)  a  man  hath  an  inheritance  in  his  woods. 

And  fee  the  ftatute  of  Marlebridge>  anno  52.  H,  y  Magna  Charta  Marlebr.  <ap.  5* 
infingulisteneatur,  tarn  in  hiis,qttie  ad  regem  pertinent,  quam  a  J  alios, 
ind  3 1  other  ftatutes.     So  as  all  pretence  of  prerogative  againlt 
Magna  Charta  is  taken  away. 

^e  hereafter  the  expofition  of  the  flatote  De  tallagi«r  anno  34  34  E.  i.  Vet. 
E.    1.5^  de  p-ifis^antto   iS  H.  2.  'vet.  Magna  Charta,  fol.    125.  Magna  Charts 
I  paru  ^'*  ^' 


GAP.     XXII. 

"XT  OS    non   tenebimus  terras  (i)  XTTE  will  not  hold  the  lands  of  them 

•^^     illorum^  qui  conviciifuerint  (2)  ^^     that  be  convidl  of  felony  but 

iefelenia  (3),  nift  per  unum  annum^  et  one  year  and  one  day,  and  then  thofe 

»num  dienu,  et  tunc  reddantur  terra  lands  fhall  be  delivered  to  the  lords 

iUa  dominis  feodorum.  of  the  fee. 

(•Mirror,  313.) 

This  appeareth  by  Glanvill,  to  be  due  to  the  king  by  his  aun-  GUnv.  li.  7. 
cient  prerogative,  for  he  faith,  Sin  autem  de  alio,  quam  de  rege  tenuerit  ^*'  J?*"'*  S?* 
is,  qui  uilagatus  ejl,  vel  de  felonla  con-jiSI.  tunc  qiioque  omnes  res  fua 
mobiles  regis  erunt,  terra  quoq;  per  unum  annum  remanebit  in  manu 
domini  regis,  elap/o  autem  anno,  terra  eadem  ad  reilum  dominum, 
fcilicet  ad  ipj'um  de  cujusfeod.  ejl,  revertetur,  veruntamm  cum  dom&rwn 
fubverRone,  et  arborum  extirpatione. 

This  chapter  of  Magna  Charta  doth  expreffe  that,  which  doth 
belong  to  the  king,  viz.  the  yeare,  and  the  day,  and  omit  the 
vvafte,  as  not  belonging  to  him,  and  this  is  notably  explained  by 
Our  auncient  books  with  an  uniforme  confent:  Brafton  treating  of  Bra£lan  lib.  3. 
the  yeare,  and  the  day  in  this  cafe  due  to  the  king,  faith,  Sedquajit  '^°'*  ^^9*  *  ^Vf* 
cauja,  quare  terra  remanebit  in  manibus  domini  regis  ?  Videtur  juod 
talis  ejl,  quia  rrvera,  cum  quis  con'vicius  fuerit  de  aliqua  felonia,  in 
potejiate  domini  regis  erit,  profternendi  adijicia,  extirpandi  gardina,  et 
arandi  prata,  et  quoniam  hujujmodi  •verterentur  in  grave  damnum  domi- 

norumt 
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Brltton,  cap.  5. 
fol.  14. 
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Fleta,  11.  I. 
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Nota. 


Nota. 
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191.  Vide  3  E.  3 
coron.  327. 
3  E,  3.  ibid.  58 
3  E.  3.  ibid. 
310. 


Magna  Charta.  Cap.  22. 

7torum,  pro  coimnnni  utilitate  provifum  fuit,  quod  hujufmodi  adificiat 
gardtna,  et  p7-ata  retnanerent,  et  quod  dominus  rex  propter  hoc  haberet 
commoditatem  totius  terr^  illius  per  unum  annum,  et  unum  diem,  et  Jic 
omnia  cum  inte grit  ate  re-verterenticr  in  manus  dominorum  capitalium, 
nunc  autem  petitur  utrumque,  f.  finis  pro  termino,  et  Jimilitcr  pro  'vajio, 
et  Hon  -video  rationem  quare.  Sec. 

And  BrJtton  treating  of  this  very  matter,  (aiih,  Lour  Hens  mohles 
font  les  nous,  et  lour  heires  dijherit.  et  Hjoilons  aver  lour  tenements  de  qui 
que  unquesfiint  tenus  le  an,  et  le  jour,  ijpnt  que  lour  heritages,  demourgent 
un  an  et  un  jour  in  nofiremaine,Ji  que  nous  ne  fa'fions  ejire  perie  les  tene- 
ments, ne  gnjier  les  boys,  ne  arer  les  prees,Jicotne  len/oloit  /aire  in  remem- 
brance des  felons  attaints,  &c. 

Fleta  faith.  Si  autem  utlagati,  'vel  alii  convi&i  terram  liheram  ha- 
huerint,  ilia  ftatim  capienda  eji  in  manus  regis,  et  per  unum  annum,  et 
unum  diem  tenend.  ad  capi tales  dominos  poji  ilium  terminum  reverfura, 
et  hoc  kabetur  ex  fiatuto  Magna  Charta:,  quod  tale  eji,  nos  non  tembi- 
mus  terras  illorum,  qui  con'vicii  fuerint  defelonia,  nifi  per  unu  annu,  et 
unum  diem,  et  tunc  reddantur  terra  ilia  dominis  feodoru,  caufa  vero 
talis  termini  regis,  quia  in  fignum  felonia  dim  provfum  fuit,  quod 
adificia  talum  projlernentur  in  terram,  extirpentur  gardina,  ararentur 
prata,  truncarentur  bofci,  et  quoniam  hujufmodi  njerterentur  in  grave 
damnum  dominorum  feodorum,  pro  communi  utilitate  pro'vifum  fuit ,  quod 
hujufmodi  dura,  et  gravia  ceffarent,  et  quod  rex  propterea  per  annum  et 
diem  totius  terra  commoditatem  perciperet,fecus  autem,  fi  terra  non  e£et 
ej'chaeta  dominorum,  pofl  quern  terminum  dominis  proprietariis  integre 
abfque  n)aJio  njel  defiruclione  renjerterentur. 

The  Mirror  fpeaking  of  this  chapter,  faith,  Le  point  des  terres  aux 
felons  tener  per  un  an,  eji  dejufit,  car  p.  la  ou  le  roy  ne  duift  aver  q.  le 
gaft  de  droit ^  ou  Ian  in  nofme  defitte,pur  falver  le  fief  de  lefiripment, 
preignont  les  minifiers  le  roy  ambideux.  Upon  all  which  it  appeareth, 
that  the  king  originally  was  to  have  no  benefit  in  this  cafe,  upon 
the  attainder  of  felony,  where  the  free-land  was  holden  of  a  fub- 
jeft,  but  onely  in  deteftation  of  the  crime,  ut poena  ad paucos ,metus  ad 
omaes  perveniat,  to  proftrate  the  houfes,  to  extlrpe  the  gardens,  to 
eradicate  his  woods,  and  to  plow  up  the  medows  of  the  felon,  for 
faving  whereof,  et  pro  bono  publico,  the  lords,  of  whom  the  lands 
were  holden,  were  contented  to  yeeld  the  lands  to  the  king  for  a 
year,  and  a  day,  and  therefore  not  only  the  waft  was  juftly  omitted 
out  of  this  chapter  of  Magna  Charta,  but  thereby  it  is  enafted, 
that  after  the  year  and  day,  the  land  fhall  be  rendred  to  the  lord 
of  the  fee,  after  which  no  wafte  can  be  done. 

And  where  the  treatife  of  Prerogativa  Regis,  made  in  17  Ed.  2. 
faith,  Et  pcfiquam  dominus  rex  hahuerit  annum,  diem,  et  'va/ium, 
tunc  reddatur  tenement  um  illud  capi  tali  domino  feodi  illius,  nifi  prius 
faciatfinem  pro  anno,  die,  et  'vafto.  Which  is  fo  to  be  expounded, 
that  forafmuch,  as  it  appeareth  in  the  faid  old  books,  that  the 
officers,  and  minifters,  did  demaund  both  for  the  wafte,  and  for  the 
year,  and  day,  that  came  in  lieu  thereof,  therefore  this  treatife 
named  both,  not  that  both  were  due,  but  that  a  reafonable  fine 
might  be  p.-^.id  for  all  that,  which  the  king  might  lawfully  claim. 
But  if  this  adl  of  17  E.  2.  be  againft  this  branch  of  Magna  Charta^ 
then  is  it  repealed  by  the  faid  aft  of  42  E.  3.  cap.  i. 

Hereby  it  alfo  appeareth,  how  neceftary  the  reading  of  auncient 
authors  is  for  undcrftanding  of  auncient  ftatutes.  And  out  of  thefe 
old  books,  you  may  obfervf,  that  when  any  thing  is   given  to  the 

king 
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king  in  lieu,  or  fatisfaftlon^  an  auncient  right  of  his  crown,  when  P^^c.  ji  E.  r. 
once  he  is  in  poffeffion  of  the  new  recompence,  and  the  fame  in  S'^'^'J^wm 
charge,  his  officers  and  minifters  x^ill  many  times  demand  the  old  Ormelby.'     * 
alfo,  which  may  turn  to  great  prejudice,  if  it  be  not  duly,  and  dif- 
creetly  prevented, 

(i)  Non  tenebimus  terras.'\  If  there  be  lord,  mefne,  and  tenant, 
and  the  mefne  is  attainted  of  felony,  the  lord  paramount  fhall  have 
the  mefhalty  prefently.  For  this  prerogative  belonging  to  the 
king  extends  onely  to  the  land,  which  might  be  walled,  in  lieu 
whereof  the  yeare  and  day  was  granted. 

And  this  is  to  be  underftood  when  a  tenant  in  fee-fimple  is 
attainted,  for  when  tenant  in  taile,  or  tenant  for  life  is  attainted, 
there  the  king  fhall  have  the  profits  of  the  lands,  during  t':/;  life  of 
tenant  ^  taile,  or  of  the  tenant  for  life. 

(2)  Con-viSi  fuerint.'\  Here  cowviai  in  a  large  fenfe   is   taken  See  the  firft  part 
for  attincii,  for  the  nature,  and  true  fenfe  of  both  thefe  words,  of  thelnftitutes, 
fee  the  firfl:  part  of  the  Inftitutes,  and  likewife  for  this  word  felony  ^'•^*  745* 
there. 

(3)  De/elcnia.']  Muft  be  underftood  of  all  manner  of  felonies  [  3^  J 
panilhed  by  death,  and  not  of  petit  larceny,  which  notwithftanding 

is  felony. 


CAP.     XXIII. 

/^MNES   kidelU  (i)    deponantur  H  L L  wears  from  henceforth  fhall 

^-^  de  catero  penitus  per  Thamefiam  -^^  be  utterly  put  down  by  Thames 

et  Medewein  per  totam  Angliam  n'ljt  and  Medway,  and  through  all  Eng- 

per  cojleram  marls.  land,  but  only  by  the  fea-coafts. 

(25  E.  3.  cap.  4.    I  H.4.  cap.  12.  12  E.  4.  cap,  7.    10  Rep.  138.  13  Rep.  35.    12  Ed.  4.C.  7.) 

Rex,  13 c.   Ntmeritis  no!  pro  communi  utilitate  civitaiis  nojlra  Lon-   Rot-  cart. 

dori'  et  totius    regni  mjiri  concejjijfe,  et  firmiter  pr^rcepijje,    ut    omnes    ^*  ^^-  •^""o 

ktdelli  qui  fimt  in  Tamtjia.  'vel  Mede^veia,  nbiciitique  fuerint  in  Tamifia,    ^^     '  '^' 

t'el  in  Medevjeia,  amoveant^,  et  non  de  ceetero  kidelli  alicubi  ponant' 

in  Tamijia,  vel  in  Medenueya,  fuper  forisfaclur'  decern  libr*  Jierlingcrum  : 

juietum  etiam  clamavimus  omne  id,  quod  aijlodes  turr'  nojira  London* 

annuatim  per:ipere  fokbant  de  prtrdidis  kidellis  :    ^are  folumus  et 

firmiter  pracipimiis,  ne  aliquls  euflos  prafat'  turr*  aliquo  tempore  poji 

hoc,  ahquid  exigat  ab  aliquo,  nee  aliquam  dcmandam,  ant  grwvamen. 

Jive    moleftiam  alicui  infer  at  occajtone  pro'diclorum    kidellomm,  fatis 

enim  nobis  conjlat,  et  per  f  deles  nojlrcs  Juffidenter  nohis  datum  eft  in- 

telligi,  quod  maximum  detrimentum,  et  ir.conmodum  pradida  ciintati 

London*,  nee  non  et  toto  regno  r.ojlro  oca^Jione  pradidorum  kldellorum 

perveniebat ;  qucd  utftrmum,  et  ftabile  perfeveret  imperpetuum,  pra/entis 

paging  infcriptione  et  figilli  noftri  appcfitiane  communimus,  Jicut  carta 

domini  regis  Johannis  patris  noftri  quam  barones  nofiri   London*  inde  t  ••    ,„  r        . 

babentrationabUit*teftat*.  ^  t^l^.tV 

f    \    IT- J  11- 1   tr-j        •  in  the  cafe  of 

\\)  Ajdeiit.^  Kidels  IS  a  proper  word  for  open  weares  whereby  Chefter  MilL 
iiih  are  caught.  Keylw.  15H.  7. 

_    It  was  fpecially  given  in  charge  by  the  juftices  in  eire,  that  all  ^5- 
Junes  fliould    enquire,  De  biis  qui  pi/cantur  cum  kidellis  et  Jkar-  ^^?-  ^"«^'»' 
ielkt.  i       f^  J  nu.5.  Tr.5t.2. 

Coram  Rege. 
And  Rat.  It. 


3^  Ma^a  Charta.  Cap.  24. 

Glaiw.  U.  9.  And  it  appeareth  by  Glanvill,  that  ihhpourprejlure  was  forbidden 

**•  ^'*  by  Jtbe  common  law,  for  he  faith,  Dicitur  autem  purprefiura,  vet 

porprejiwa  proprigj  quando  aliquid  /uper  dominum  regem  injufie  occw 
paiur,  ut  in  dominlcis  regis,  'vel  in  'viis  publicis  objlru^is,  -vel  in 
aquts  publicis  tran/verjis  a  reSio  curfu,  fuel  quando  aliquis  is  ci- 
•vitate  fuper  regiam  plat  earn  aliquid  adificando  occupa^-erit,  et  general i~ 
ter,  quoties  aliquid  Jit  ad  mcutnentum  regii  tenementi,  vel  regi4g  via,  vel 
ci-vitatis,  and  every  publique  jiver  or  ftreai^e,  is  alta  regia  via, 
the  kings  high-way. 

Pourprejiure  commeth  of  tbe  French  word  pourprife,  which  figni- 
£eth  a  clofe,  or  inclofure,  that  is,  when  one  encroacheth,  or 
makes  that  feverall  tp  Jiimfelfe,  which  .oiight  to  be  common  jto 
many. 


[39  J  CAP.     XXIV. 

Ti  RE  r  E  {i)  quod  dicitur  praecipe  'TTHE  writ  that  is  called  praecipe 
"■-^  in  capite-,  de  cater o  non  fiat  alicui  *  in  capita  fhall  be  from  hence- 
de  aliquo  libera  tenemcnto^  unde  liber  forth  granted  to  no  perfon  of  any 
homo  perdat  curiam  Juam.  freehold,  whereby  any  freeroan   may 

lofe  his  court. 

(Mirror,  cap.  5.  §.  2.  Brafton  lib.  5    fol.  32?   &  414  b.  Regiftr.  4.  3  E.  3.  23.  6E.  3.  15, 
jSE.  3.  13.  -9  E.  3.  26.F.  N.  B.  5.  e.  38  Ed.  3.  f.  13.  13  Rep.  42.  F.N.  B.  fol.  5,  12,  39.  h.) 

'  This  is  fcr  reformation  .of  an  ibufe,  and  wrong  offered  to  the 

lord,  of  whom  the  land  was  holden,  and  yet  upon  this  ftatute,  the 
tenant  cannot  pleade,  that  the  lands  are  not  holden  of  the  king  in 
cbiefe,  for  twocaufes,  firft  for  that  ihis  aft  was  made  for  the  benefit 
of  the  lord,  of  whom  this  land  is  holden,  and  he  cannot  pleade  it, 
becaufe  he  is  an  eflrang',  and  if  one  claiming  to  be  lord  fhould  be 
admitted,  another  might  come  in  and  pretend  the  like,  and  fo  in- 
,      jinite.     Secondly,  this  act  extends  to  the  chancery,  for  the  words 
he  Bret'e,  ^Sc.  non  fiat, io  in  that  court  the  writ  is  made:  and  there- 
fore wi.en  the  writ  is  granted  in  the  cnancery,  and  returned  into 
the  court  of  common  pleas,  that  which  is  by  this  aft  prohibited  in 
the  chancery,  extendeth  not  to  the  court  of  common  pleas;  and 
20  E.  ^.  eftop-    therefore  they  cannot  admit  of  fuchaplea:  now  the  tenant,  leaft  he 
pel.  187.  a2  E.     be  concluded,  muft  take  the  tenure  by  protellation,  and  the  king, 
XoT'   "^^      '^'    ^^o^gli  l^s  be  not  party  to  the  record,  yet  fhall  he  take  advantage 
of  the  eftoppel,  for  he  is  ever  prefent  in  court. 

And  fince  this  ftatute,  no  man  ought  to  have  this  writ  out  of  the 

chancery  upon  a  fuggeftion,  but  oath  muft  be  made,  before  the 

granting  thereof,  that  the  land  is  holden  of  the  king  in  capite. 

Wk.  7.  E.  I.  in        See  Mich.  4  E.  i.  de  banco  Rot.  114.  NorfF.  Barth.  de  Redhams 

banco  rot.  65.       cafe,  pro  terris  in  curia  ccmitis  --joarren  apud  Cajileacre,  notabile  recordum 

Lane',  ace'.  Pe-  Jlip^y  hoc  fiaiutum.     Per  breve  pracipiiur  juficiariis  quod  inquirant, 

^^>/„    "^^'^^  y7  terra:  tenentur  de  rege  in  capite.     See  the  writ  in  the  Jlegillcr, 

4.  b.  by  which  writ  power  is  given  to  the  juftices,  that  if  it  may 

appeare  to  them,  that  the  land  is  not  holden  in  f«^//f,  then  that 

the  plea  be  holden  in  the  lords  court,  according  to  this  ilatute. 

And    for  that  :ke  demandant   Peter  Grellye  confefled  that  the 

*  laiuU 


Cap.  24. 
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lands  were  not  holden  of  the  king  in  capittt  but  of  Edmond 
brother  of  the  king,  thereupon  the  enirie  was,  Ideo  Petrus  ptrquirat 
fibi  per  breve  de  redo  pat''  in  curia  ipjtus  Ed.  'verfus  R.  Ji  'voluerit* 
Mich.  14.  K.  I.  Rot.  48.  80m.  ace.  Regift.  fo.  4.  b.  &  6.  a. 

And  the  lord,  of  whom  the  land  is  holden,  fhall  upon  this  ftatute, 
have  his  writ  of  difceit  againft  the  demandant,  which  have  reco- 
vered  by  default,  and  recover  his  damages,  but  the  record  of  the 
judgement  ihail  ftand  in  force;  and  concerning  the  concIuCon  of 
the  tenure,  the  lord  fliall  have  remedy  againft  the  king  by  petition 
of  right.  But  if  the  recovery  be  given  upon  triall  againft  the  tenant, 
then  the  tenant  hath  concluded  h:mfelf :  for  the  tenure,  becaufe  his 
proteftation  cannot  availe  him,  when  his  plea  is  found  againft  him: 
but  the  lord  may  have  in  that  cafe,  his  aftion  againft  the  tenant, 
and  his  petition  of  right  to  the  king,  to  be  reftored  to  his  feigniorie, 
and  by  that  meanes  the  tenant  himfelfe  may  be  relieved. 

( I )  Bre^e.'\  Dicitur  ideo  breve ,  quia  rem  de  qua  agitur,  et  inttn- 
tionem  fetentis  panels  verbis  breviter  enarrat y  Jicut  faciat  regula  juris, 
quee  rem,  qua  eji,  bre-viter  enarrat. 

Breve  quidtm  cttmjit  formatum  ad  f-militudinem  reguLe  juris,  quia 
hreviter  et  paucis  verbis  intentiontm  profereutls  exponit  et  txplanat,  Jicut 
regula  juris  rem  qua  eJi  breviter  enarrat. 

And  Fleta  defines  a  writ,  totidem  verbis,  as  Bradlon  hath  done. 

There  is  a  great  diverfity  betweene  a  writ,  and  an  adion  (al- 
though by  fome  they  are  often  confounded)  which  will  beft  appeare 
by  their  feverall  definitions. 

Adio  nihil  aUud  eji,  quant  jus  pr«fequendi  in  judicio  quod  edicid 
debetur. 

And  with  Brafton  agreeth  Fleta. 

Jl3io  nihil  aliud  eJi,  quamjus  prcfequendi  in  judicio  quodalicui  debetur, 
St  quod  nafcitur  ex  maleficio,  vel  qucd prcvenit  ex  delidc,  vel  injuria. 

And  the  Mirror  faidi,  Ailicn  neji  aui*  cho/e  que  loiall  demand  de 
fan  droit.     Actors  font  queipc  fuont  lour  droit  per  phint,  i-c 

So  as  the  firft  diverfity  between  an  adion,  and  a  writ" is,  that  an 
aftion  is  the  right  of  a  fuite,  and  the  writ  is  grounded  thereupon, 
and  the  meane  to  bring  the  demandant  or  pi'  to  his  right. 

The  fecond  diverfity,  a  writ  grounded  upon  right  of  adion  is 
ever  vaforo  contentiofo,  but  fo  are  not  all  writs,  for  that  writs  are 
much  more  large,  then  actions  are,  as  ftiall  appeare  by  the  diviiloa 
of  writs. 

Of  writs  grounded  upon  rights  of  action,  fome  be  criminall,  and 
fome  be  civill  or  common. 

Of  criminall,  fome  be  in  perfonam,  to  have  judgement  of  death, 
as  writs  of  appeale,  of  death,  robberie,  rape,  &c.  arid  fome  to  have 
judgement  of  dammage  to  the  parlie,  fine  to  the  king,  and  impri- 
fonment,  as  writs  of  appeale  of  mayhem,  &:c. 

Of  writs  civill  or  common,  ibme  be  reall.  fome  perfonall,  and 
fome  mixt.  And  of  thefe,  fome  be  originall,  and  all  they  goe  out 
of  the  chancery,  and  fome  judiciall,  and  thry  ifTue  out  of  the  court, 
\»here  the  plea  depended.  Some  conditicnall,  as  writs  of  error, 
rediflin,  &c.  fome  without  condition,  fome  retornable,  and  fome  not 
retornable.  And  all  thefe  are  warranted,  either  by  the  common 
law,  or  grounded  upon  fome  aft  of  parliament.  Which  are  fo  well 
knowne,  as  this  little  touch  ihall  fuffice. 

Of  originall  writs,  fome  be  brevia  formata,  and  fome  ex  curjit, 
fome  magijlralia,  ctfapius  variantur. 

Regularly 
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Artie,  (up.  cart. 
c.  6.  Regift. 
187.  b   ibid. 
179.  a.  F.N.B. 
240.  d. 

[41] 
a  F.N.B.  153. 
b.  1  £.  3.  ca.  8. 
5  E.  3.  ca.  9. 
14  £.  3.  cap.  14. 
Regift  fo.  186. 
F.N.B.  153. 
Regift.  18. 
F.N.B.  20. 

*»  Regift.  124, 
125.  revocat 
brevis  de  au- 
diendo  &c.     All 
Writs  of  fuper- 
fpdeas. 

e  PI.  com.  fol. 
73.  &'c.     See 
12  H.  4.  24.  \i\ 
debt  not  cited 
in  that  cafe, 
Regift.  114, 
115.  Writs  of 
audita  querela 
&c.  prohibitions 
ad  jura  regal. 

"5  Regift.  267.  a. 
f  ib.  126.  b. 
^  Ib.  193,  b. 
193.  a.  b. 


Regularly  the  kings  writs  are,  ex  debito  jujiities,  to  be  granted 
to  the  fubjedl,  which  cannot  be  denied;  and  fome  be  ex  grattut 
as  *  fpeciall  liveries,  and  '»  writs  of  proteftions  for  the  fafegard  of 
the  fubjeft,  being  in  the  kings  warre  out  of  the  realme. 

In  nature  of  commiffions;  as  writs  of  error,  of  oier,  and  termi- 
ner, ofeledlion  of  knights  and  burgefles  of  the  parliament,  of  elec- 
tion of  a  cx)roner,  or  of  difcharging  of  him,  of  eleftion  of  verderers, 
^  de  'ventre  infpiciendo.  ^  De  'viis  et  I'enelUs  mundandis ,  Regift.  267. 
Of  the  furety  of  the  good  behaviour,  or  of  the  peace.  ^  De  odio 
et  atia.  Aflbciation  o{  de  admittendo  infocium,  of  Ji  non  omnes,  and 
the  like.     Writs  ofjujitcies. 

Of  writs  of  pra:cipe,  fome  be,  quod  reddat,  as  writs  of  right,  &c. 
debt,  &c.  Some  be  juod permittat,  as  writs  <7'^  quod permittat.  Some 
be  quod faciat,  as  de  confuetudinibus  et  fer^uitiis.  De  domo  reparanda. 
And  of  writs  oi precipe,  fome  containe  feverall  precepts,  and  fome 
joynt,  and  fome  are  fole. 

Writs  mandatory,  and  extrajudicial!,  whereof  fome  be  affirma- 
tive, and  fome  negative.  Affirmative,  as  calling  of  men  to  the 
upper  houfe  of  parliament  to  be  peers  of  the  realme.  De  comitat* 
commij/is.  Regift.  295.  Of  conge  deejller,  licence  to  choofe  a  biftiop. 
Regift.  294.  b.  De  regio  ajjenfu.  Regift.  ibid.  To  call  one  to  be 
chiefe  jultice  of  England.  To  call  apprentices  of  law  to  be  fer- 
jants.  De  bre'vihus  et  rot.  deliberandis.  Regift.  295.  De  rejiitu- 
tione fpiritualium.  Regift.  294.  b.  Negative,  as  de  non  ponendis  in 
a^Jis,  et  juratis.  De  fecuritate  itmefiienda,  quod/e  non  divertat  ad 
partes  exteras  fine  licentia.  De  mn  refidentia  clerici  regis.  De  clerico 
infra  fiicros  ordines  conjiituto  7icn  eligendo  in  ojicium.  Ne  fines  capias 
pro  non  pulchre  placit undo. 

Of  writs,  fome  are  for  furtherance  of  juftice,  and  for  oufting  of 
delayes,  and  to  proceed.  As  the  writ  de  procedendo  ad  judicium , 
that  the  juftices  {hall  not  furceafe  to  doe  com.mon  right,  for  no 
commandement  under  the  great  feale,  jietit  feale,  or  meffagc  from 
the  k  ng.  Or  '  if  the  judges  of  themfelves  delay  judgement,  there 
lyeth  alfo  z procedendo  adjudici.tjn.  Againe,  there  is  ^procedendo  in 
loquela,  et  c^ judicium^  after  aid  of  the  king.  A  writ  de  executione 
judicii. 

^  Some  for  advancement  of  juftice  not  to  proceed. 

^  Regularly  writs  are  direfled  to  the  flieriffes,  or  coroners,  bat 
in  fpeciall  cafes  to  the  partie,  or  others.  To  the  partie,  as  writs  of 
prohibitions,  nt  exeat  regnum.  To  others,  as  to  judges  temporall, 
ecclefiafticall,  and  civill.  To  ferjeants  at  armes.  To  the  "^  party 
that  hath  the  cuftody  of  an  idiot.  To  the  «  major,  and  bailifFes, 
&c.  ad  amonjendum  eos  ab  cfiicio,  quoufq;  inquifitio  fot et  de  eoriim  gefiu. 
^  Liberate  thefaurario,  et  ccmerariis,  thefaurarioet  baronibus. 

Note  of  writs  of  right  (whereof  the  pracipe  in  capite  is  one)  fome 
be  clofe,  and  fome  be  patent. 

Writs  of  right  retornable  into  the  court  of  common  pleas  be 
patent,  and  writs  direded  into  auncient  demefne,  are  clofe;  and 
the  reafon  wherefore  in  oth' r  courts  of  the  lords,  the  writs  ftiall 
be  patent,  is,  becaufe  there  is  a  claufe  in  thole  writs,  et  nifi  fecerisy 
ficecomes  N.  hocfiaciat,  ne  ampUus  clamor  em  audiamus  pro  defeilu  reiii  : 
which  claufe  is  not  in  the  ether  writs,  and  necelfary  it  is  that 
fuch  writs  ftiould  be  patent,  that  the  fheriffe  might  take  notice 
thereof. 

CAP. 


Cap.  25. 


Magna  Charta; 


41 


CAP.     XXV. 


TTN A menfura  vini per  totum  reg- 
^  num  nrjiriim^  et  una  menfura  cer- 
vifia^  et  una  menfi'.ra  bladi^  fcilicet^ 
quarttrium  Lor.,{'^  et  u^.a  latitudapan- 
itorum  (i)  itnSiirumy  rujfa^ormn^  et 
hauierge'.tarnnu,  fcilicet  dua  ulrne  in- 
fra lijias.  De  pondsribus  vera  Jic 
ficut  de  menfuris. 


r\  N  E  meafure  of  wine  fhall  be 
^^  through  our  reahn,  and  one 
meafure  of  ale,  and  one  meafure  of 
corn,  that  is  to  fay,  the  quarter  of 
London:  and  cp.c  b:c?-Jth  of  dyed 
cloth,  rulTcLS,  aiid  h;ibcrje.fls,  t.iat  is 
to  fay,  two  )ards  within  the  lifts. 
A.'d  it  lliali  be  of  weights  as  it  is  of 
meafures. 


(14  Ed.  3.  flat.  1.  c.  12.  27  Ed.  3.  flat.  2.  c.   10.  8  H.  6.  c.  5.  11  H.  7.  c.  4.   16  Car.    i. 
19.) 


This  aft  concerning  meaiares  and  weights,  thai  there  (hoald  be 
one  meafure  and  one  weight  through  Er.gland,  is  grounded  upon 
die  law  of  God.  Ncn  habebis  in  Jacculo  at-ver/a  ponuera,  majus,  et 
minus,  non  crit  in  domo  tita  mcdiiis  major  et  minor,  pondus  kakehis  jzijium 
et  verum,  et  modius  aqualis  erit  tibi,  ut  Tnulto  "oivas  tempore  Juper  t  err  am. 
See.  And  this  hath  often  by  authority  of  parliament  been  enafled, 
but  never  could  be  efFed>ed,  Co  forcible  is  cuftome  concerning  mul- 
titudes, when  it  hath  gotten  an  head,  therefore  good  lawes  are 
timely  to  be  executed,  and  not  in  the  beginning  to  be  ne- 
glefted. 

For  weights  and  meafures,  there  are  good  lawes  made  before 
the'conqueft:  in  dimenfione,  et  pondere  nihil  ejia  iniquum,  ab  inicuitate 
tjero  deinceps  quijq;  temperet :  per  commune  concilium  rrgni  fiatuimus, 
quod  habeant  per  univerfum  regnum  menfuras  fidelijjimas,  et  jignata:,  et 
pcndera  fideli£ima,  et  Jignata,Ji:ut  bcm prxdecejjlres Jiatiarur.t. 

(l)  Una  latitude pannor urn,  dec]  rru-"  it  is  that  broads  cloathes 
were  made,  though  in  fmal!  number,  at  the  time,  and  long  before 
this  ftatute,  but  in  the  beginning  of  the  raigne  of  Edward  3.  the 
fame  came  to  fo  great  perfeftion,  as  in  the  i  x.  yeare  of  his  raigne, 
all  men  were  prohibited  to  bring  in  privilie,  or  apertly  by  him- 
felfe,  or  any  other,  any  clothes  made  in  any  other  places,  &c 
And  this  is  the  worthieft  and  richeft  commoditie  of  this  kingdome, 
for  divide  our  native  commodities  exported  into  tenne  parts,  and 
that  which  corhes  from  the  fheepes  back,  is  nine  parts  in  value  of 
the  tenne,  and  fetteth  great  numbers  of  people  on  worke.  For  the 
breadth,  and  length  of  clothes,  fee  many  ftatutes  made  after  this 
ad. 


Stat.de  31  E.I. 
14  E  3.  tap.  II. 
27  Z.  3.  cap.  10. 
See  the  Cuf^um. 
de  N.rrn.  cap. 
1 5.  Deu-r.  25. 
V.  13,  14. 


Int' leges  Ganut, 

ca^.9. 

r.f  leges  Will. 

Regiiconq.' 

Mirror,  cap.  5. 
§2.  Vet.  Mjlj. 
Cirt.  cap.  Itin. 
f.  151.  II  E.  3. 
€ap.  3. 
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Magfta  Gharta* 


Cap.  26, 


C  A  P.     XXVI. 


TKjI  HIL  cle  Cfstero  detur  pro  hrevl     "VJ 
•*"  •     inqiilfliionis   (i)  ab  eo^   qui  in-      ■*■ 


OTHING  from  henceforth 
Ihall  be  given  for  a  writ  of  in- 
quifitionem  petit  de  vita,  vel  de  mem-  quifition,  nor  taken  of  him  that  pray- 
IriSffed  gratis  concedatur,  et  non  ne~  eth  inquiiition  of  life,  or  of  member, 
getur.  but  it  ihall  be  granted  freely,  and  not 

denied. 


(3  Ed.  i.  c.  II.     13  Ed.   1.  flat.  1.  c.  29.  Minor,  314.  Regift.  133,  134.) 


Mirror,  Cfp.  5. 
§  2.  Refill,  fol. 
133.  G!anv  lib. 
14.  c.  3.  Bradl. 
1.  3.  f.  III. 
Fleta,  lib.  i.  c. 
23.25  W    I. 
C2p.  II.  Glee. 
c.  9.  W.  2.  cap. 
29.  Hill.  32 
E.  I.  coram 
Rcge  Rote,  71. 
&  79-  5  H-  7-  5- 


Glamvlib.  14. 


Hill.  32  Ti.  t. 
»bi  fup. 


( I )  Brs'vi  inquifiticnis.']  That  is  the  writ  de  od'io  et  atia,  anciently 
called  bre-ue  de  bono  et  malo,  and  here,  of  life,  and  member,  which 
the  common  livv  gave  to  a  man,  that  was  imprifoned,  though  it 
were  for  the  moll  odious  caufe,  for  tlie  death  of  a  man,  for  the 
which,  without  the  kings  writ  he  could  not  be  bayled,  yet  the  law 
favouring  the  liberty,  and  freedome  of  a  man  from  imprifonment, 
and  that  he  Ihoald  not  be  detained  in  prlfon,  untill  the  juilices  in 
eire  Ihould  come,  at  what  time  he  was  to  be  tried,  he  might  fue  out 
this  writ  of  inquifition  direfted  to  the  Iherife,  quod  ajjumptis  ttcum 
cujiodihus  placitorum  corona  hi  plena  comitatti  per  /acrajne?itum  proborum, 
et  le.galiiim  hcminum  de  Sec.  inquires  (inde  appellatur  bre've  inqdijitionis ) 
utrum  A.  captiis,  et  detentus  in  prifona  Sec  pro  morte  W.  unde  rettattis 
( I .  ace  uf at  us  exijlit )  ret  tat  us  Jit  odio,et  atia  &c.  nifi  indiSatus  11  el  appel~ 
latHsfuerit,  coram  jiijlitiariis  nojiris  ultimo  itinerantibus  in  partibus  illts, 
I5  pro  hoc  captus,  et  imprijhnatus,  for  by  the  common  law,  in  omnibus 
autem  placitis  ds  fdonia,  folet  accujatus  per  plegios  dimitti,  praterquain 
de placito  de  homicidio,  ubi  adterrorcm  aliter  Jiututum  ejl.  In  this  writ, 
fower  things  are  to  be  obfervcd. 

Firft,  though  the  offence,  whereof  he  was  accufed,  were  fuch,  as 
he  was  not  bayleable  by  law,  yet  the  law  did  fo  highly  hate  the  long 
imprifonment  of  any  man,  though  accufed  of  an  odious,  and  he)  nous 
crime,  that  it  gave  him  this  writ  for  his  reliefe. 

Secondly,  If  he  were  indited,  or  appealed  thereof,  before  the 
jufliccs  in  eyre,  he  could  not  have  this  wrir,  becaufe  this  writ  was 
grounded  upon  a  iurmife,  which  could  not  be  received  againft  a 
matter  of  record. 

Thirdly,  Upon  this  writ,  though  it  were  found,  that  he  was 
accufed  de  odio  ct  atia,  and  that  he  was  not  guilty,  or  that  he  did 
this  afty^  defendcndo,  I'el  per  infortunium,  yet  the  Iherife  by  t!iis 
v^rit  had  no  authority  to  bayle  him,  but  then  the  party  was  to  fue 
a  writ  de ponendo  inballium,  direfted  to  the  fherife,  whereby  he  was 
commzr)dt6.,  qncd  fi pro'didus  A.  in-uenerit  tibi  iz.  probos,  it  legates 
homines  de  comitatu  tiw  iffc.  qui  eum  manucopiant  habere  coram  jujiui- 
ariis  ncjiris  ad  primam  ajfijam,  ^c.  Standum,  i^c.  tunc  ipfum  A.  iffc. 
prtrdiciis  duodecim  tradas  in  ballium. 

Laltly,  that  there  was  a  meane  by  the  common  law,  before  in- 
ditement,  or  appeale,  to  proted  the  innocent  agalnil  falfe  accufation, 
and  to  deliver  him  out  of  prifon. 

Odium,  figniiieth  hatred,  and  atia  or  ada  in  this  writ  figni- 

lietli 
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fieth  malice,  becaafe  that  malice  is  adJa,  that  is,  eager,  iharpe  and 
cruell. 

.   And  this  branch,  for  further  benefit,  and  in  fevour  of  the  prifoner,  Regift.  f.  133, 
doth  enad,  that  he  Ihall  hare  it  gratis,  without  fee,  and  without    134- 
delay,  or  denial],  of  which  the  Mirror  faith  thus,  U  defence  que  fe  Mirror,  c.  5.  §  a. 
fait  del  breife  de  odio,  et  atia,  que  le  roy  ne  Jon  chancelor  ne  preigiunt 
pur  le  breife  granter  fe  doit  extend  a  touts  breifs  remedials,  et  le  dit 
breife  ne  doit  foltment  extender  a  felonies   de   hotriicidet  mes  a   touts 
felonies f  et  ne  folemt.  in  appeles,  rms  en  indittment. 

But  this  writ  was  taken  away  by  a  later  llatute,  viz.  in  28  E.  3.      f  43  1 
becaufe  as  fome  pretended,  it  became  unneceffary,  for  that  juftices  28  e.  3.  ca.  9. 
of  affife,  juflices  of  oyer  and  terminer,  and  julHccs  of  gaole  delivery  Stamf.  Pi.  Cor. 
came  at  the  leall  into  every  county  twice  every  yeare;  but  within   77-f.N.B  92- 
12  years  after  this  fiatute,  it  was  enafted,  as  often  hath  been  faid,  ^*    *  ^'^*' 
that  all  llatutcs  made  againft  Magna  Charta  (as  the  faid  act  of  28 
E.  3.  was)  (hou'd  be  voyd,  whereby  the  writs  of  cdio  et  atia,  et  de 
ponenda  in  balium  are  revived,  and  fo  in  like  cafes  upon  all  the 
branches  of  Mag^/ra  Charta.     And  therefore  the  julHces  of  ailife.   See  the  Statute 
juftices  of  oyer  and  terminer,  and  of  gaole  delivery,  have  not  fuf-  of  Gloc  ca.  9. 
fered  the  prifoner  to  be  long  detained,  but  at  their  next  comming 
have  given  the  prifoner  full  and  fpeedy  jultice,  by  due  triall,  without 
detaining  him  long  in  prifon :  nay,  they  have  been  fo  farre  from 
allowance  of  his  detaining  in  prifon  without  due  triall,  that  it  was 
refolved  in  the  cafe  of  the  abbot  of  S.  A'bon  by  the  whole  court, 
that  where  the  king  had  graunted  to  the  abbot  of  S.  Albcn,  to  have   S  H.  4.  18. 
a  gaole,  and  to  have  a  gaole  delivery,  and  divers  persons  were  20  E.  4  6. 
committed  to  that  gaole  for  felony,  and  becaufe  the  abbot  would  not  '^'^  F orfti- 

be  at  coft  to  make  deliverance,  he  detained  them  in  prifon  long 
time  without  making  lawfuU  deliverance,  that  the  abbot  had  for  that 
caufe  forfeited  his  franchife,  and  that  the  fame  might  bee  fcifed 
into  the  kings  han:^. 

For  his  committing  to  prifon  is  onely  to  this  end,  that  he  may 
be  forth  comming,  to  be  duly  tried,  according  to  the  law  and  cuf- 
tome  of  the  realme.  The  abbot  of  Crowland  had  a  gaole,  wherein  20  E.  4^  6. 
divers  men  were  imprifoned,  and  becaufe  he  detained  fome  that 
were  acqnited  of  felony  after  their  fees  paid,  the  king  feifed  the 
gaoIeJor  ev^er. 

And  it  is  provided  by  the  ftatute  of  5  H.  4.  that  none  be  impri- '  5  H.  4-  cap.  t«. 
foned  by  any  jultice  of  peace,  but  in  the  comr  on  gaole,  to  tlie  •''>.  9-  '<»'•  "9- 
end  they  might  have  their  triall  at  the  next  gaole  delivery,  or  ^eig  ;.;  Zin- 
feffions  of  the  peace.     Vidt  cap.  29.  "'"'"''  ^"^' 

And  fome  fay,  that  this  ftatute  extendeth  to  all  other  judges,  and   See  the  Statute 
juftices  for  two  reafons.    i .  They  fay,  that  this  aft  i-^  bu:  declaratory   of  Gloc  cap.9. 
of  the  common  law.     2.   Vbi   lex  effpecialis,  et  ratio  ejjis  gsneralist 
generakter  accipienda  efi. 

Breve  regis  de  bono  et  maid  is  fo  called  of  the  words,  d:  bono  et  malo,    Hil.  31  E.  i. 
contained  in  the  writ.     This  writ  lay  when  A.  B.  was  committed  to   C-a-  Rege 
prifon  for  the  death  of  a  man,  the  king  did  write  to  the  juilices  of  \^°l^^^  ^'^^^  '* 
gaole  delivery;  quodjl  A.B.^  captus,  et  dttentus  in  gaola  pr^dlBa  pro   Seeth"i"brme  of 
htorte  C.  D.  di  bono  et  n:ah  fupsr  patriam  inJe p:nere  'uoluerit,  et  ea  oc-    this  Writ  at 
cafone  (et  nzn  per  aliqucd  fpecialt  mandatum  nojhum)  detentus  fit  in   '*''?=  in  thit  rc- 
eadem,  tunc  eandem  gaolam  di  pradido  A.  B.  je.-unoum  legem,  et  con-    ^'^^'^• 
fuetudinetn  Anglieey  deliheretis.    So  as  without  queftion  the  writ  de  bono 
tt  malo,  is  not. the  writ  de  odio  et  atia,  as  fome  have  imagined. 

Note,  in  thofe  dayes  the  juftices  of  gaole  delivery  would  not 

E  2  proceed 
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Cap.  27. 


proceed  in  cafe  of  the  death  of  a  man,  without  the  kings  writ: 
for  in  the  fame  record  it  appeareth,  that  R.  W.  indiSatus  de  morte 
W.  E.  non  tulit  breve  regis  de  bono,  et  malo,  ideo  retornatur  gaoJa,  et 
fic  de  a! lis. 


CAP.     XXVII. 


Q  /  aKqid  teneant  de  nobis  per  feodi 
*^  fir  mam  (l),  v  el  per  Jocagium  (2), 
vcl  hurgagium  (3),  et  de  alio  teneant 
terrarnper  Jervititwi  militare  (4),  nos 
non  hcibebi'/niis  cujiodiarn  haredis^  tiec 
terras  ju£S^  qiice  ejl  de  feodo  alierius^ 
occafione  illi us  feodi  jirma:^  velfocagii^ 
vel  burgagii.  Nee  habebimus  *  cujio- 
diarn iliius feodi  firma^  vel focagii^  vel 
burgagii^  niji  tpja  feodi  pr?na  77obis 
dcbeat  fervitiian  militare.  Nos  non 
habebimus  cujiodiarn  hared\  vel  alicu- 
jus  terris^  quam  tenet  de  aliquo  alio 
per  fervitium  militare^  occafiove  ali- 
cujus  parvie  ferjantia^  quam  tenet  de 
nobis  per  fervitium^  reddend'  nobis  cul- 
tellos^  fagittasj  vel  hujuj-modi. 

*  [  44  J 


T  F  any  do  hold  of  us  by  fee-ferm, 
*  or  by  focage,  or  burgage,  and  he 
holdeth  lands  of  another  by  knights 
fervice,  we  will  not  have  the  cuilodv 
of  his  heir,  nor  of  his  land,  which  is 
holden  of  the  fee  of  another,  by  rea- 
fon  of  that  fee-ferm,  focage,  or 
burgage.  Neither  will  we  have  the 
cuftody  of  fuch  fee-ferm,  or  focage, 
or  burgage,  except  knights  fervice  be 
due  unto  us  out  of  the  fame  fee-ferm. 
We  will  not  have  the  cuftody  of  the 
heir,  or  of  any  land,  by  occafion  of 
any  petit  ferjeanty,  that  any  man 
holdeth  of  us  by  fervice  to  pay  a  knife, 
an  arrow,  or  the  like. 


(Bro.  Tenures,  69.'  Fltz.  Card.  145.   12  Car.  2.  c.  24.) 


See  the  Statute 
ot"Gl;)C.  cap,  4« 
F.N  B.  210. 
45 E.  3.  15. 

B:it.  fol.  164. 
b.  Braft.  li.  2. 

fo.  35.Fleta,  lib. 
1   ca.  TO.  Mir- 
ror, ca.  2.  §  17. 


S?e  the  firft  part 
of  the  liifvitutcs. 
fe'St.  117. 
*  Rot.  clauf. 
12  H.  3.  m.  12. 

Litt.  fed.  162. 
lb.  feci.  103. 

Glanv.  li.  7. 
ca.  9. 


(i)  Per  feodi  firmamP^  Fee  farme  properly  taken  is,  when  the 
lord  upon  the  creation  of  the  tenancy  referve  to  himfelfe,  and  his 
hcires,  either  the  rent,  for  the  whicli  it  was  before  letten  to  farme, 
or  at  Icait  a  fourth  part  of  that  farme  rent. 

But  Britten  faith.  Fee  f amies  font  terres  tennsinfee,  a  rendre pur 
eiix  per  ann.  le  "vsray  'vcdue,  on  plus,  cu/nerns,  and  is  Galled  a  fee  farnie, 
becaufe  a  farme  rent  is  referved  upon  a  graunt  in  fee.  And  re- 
gularly, as  it  appeareth  by  this  aft,  lands  graiinted  in  fee  farme  are 
holden  in  fccage,  unle.Te  an  expreiTe  tenure  by  knights  fervice  be 
referved,  as  it  appeareth  hereafter  in  this  chapter. 

(z)  P'elperfocagium.']  *  Tenere per  frmam  albam  efi  tenere  fiber e 
in  focagio.  Vide  in  lihro  nigra  fcaccarii,  capite  De  officio  clcricorum  de 
firma  blanca.  It  is  commonly  called  blanch  farme,  Lucubrat.  Qck- 
ham,  fr7na  blanca,  ct  -vide  ibi  antiquum  "verbian  [dealbari.^ 

(3)  Bu7-gagiim.]  See  the  Cuflumier  de  Normandie,cap.  32.  and  the 
commentaries  upon  the  fame. 

(4)  Per  fervitiinn  militare.']  See  k  Cujiumier  de  Norman,  cap.  33. 
De gard de  orphelines,  fol.  49.  and  the  comment  upon  the  fame. 

This  aft,  as  well  concerning  tenures  in  fee  farme,  focage, 
and  burgage,  as  by  little  ferjanty,  is  declaratory  of  the  common 
law,  and  conftantly  in  ufe  to  this  day,  and  needeth  no  further  ex- 
planation, 

4  CAP. 
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CAP.     XXVIII. 

l^ULLVS  ballvus  de  Cistero  po-  'VT  O  bailiff  from  henceforth  fiiall 

-^'    nat  aliquetn  ad  legem  manifjiam^  *-^    put  any  man  to  his  open  law, 

nee  ad  jur amentum  fimplici  laquela  fua.,  nor  to  an  oath,  upon  his  own  bare 

fine  tejiibus  fideiibui   ad  hoc   indue-  faying,    without     faithful     witneffes 

tis,  brought  in  for  the  fame. 

(Fitz.  Ley,  78.  Bro.  Ley,  37.) 

The  Mirror  treating  of  this  chapter  faith,  Le  point  que  defend,  que  Mirror,  cap.  5. 
nul  bay  liffe  met  frank  home  a  ferement  fans  Jute  preJsMt,  ejl  interpret  able   -'  .c^J'-'^' 
en  cefi  manner ^  que  nuljujiice,  nul  mlmjier  le  roy,  ne  outer  fenefchall,  ne    ^^  ',^  ^^^  haiiM 
bailif  ne  eit  panuer  a  mitter frank  home  a  ferement  fiirCffans  le  com-    homes. 
mtmndement  le  roy,  m  putt  refceinje  afcuns  tejimoignest  que  teJimo:gnent  le        ^ 
monjiranceejlre'veray.  _  _  VhieVet.  Mag'. 

By  this  it  appeareth,  that  under  this  word  hali-jus,  in  this  art  raCharta,  ctT. 
is  comprehended  every  juftice,  minister  of  the  king,  fteward  and  in  flat.  Hibern. 
baylifFe.  ^S-  ^-  ^^  ^^^ 

Simplici  loquelafua.']  For  as  BTZdion  fa  th,  vox  fmplex  nee proba-    t  *m^.°i'cL 
tionem  facit,  nee  prafumptianem  inducit 'y  item  itoji  per  Jeda7n,qu^,  fieri   j.g_    '  * 
*  potejl  per  domejiicos,  et  familiar  es,feSa  enim  probationcm  ntinfacit,   Bac.  1.  5.  fo. 
fed  U'uem  inducit  prtefumptionem,  et  'vincitur  per  probationem  in  con-  4°^'  b. 
trarium,  et  per  defenfi'mem  per  legem.  *  L  45  J 

Jt  appeareth  by  Glanviil,  that  the  defendant  oujht  to  make  his   Glanv.  h.  i. 
law,  12.  manu.     And  fo  it  appeareth  by  a  judgement  in  the  fame   *^*-  9- 
yeare,  and  term,  that  this  great  charter  was  made,  for  there,  in   Mich.  9.  H.  3, 
debt  the  defendamt  waged  his  law,  idea  confideratum  efi  per  curiam,   t't.  Ley  7S. 
quod  defendens  fe  duodecimo  manu  venit  cum  lege. 

Every  wager  of  law  dotli  countervaile  a  jury,  for  the  defendant  33  H.  6.  8. 
fliall  make  his  law,  de  duodecima  manu,  wz.  an  eleven,  and  himfelf. 
And  it  fliould  feeme,  that  this  making  of  law  was  very  auncient, 
for  one  wriiing  of  the  auncient  law  of  England  faith,  bitjus  purga- 
tionis  non  o^nnis  c^januit  'vetujiaie  memcria,  nam  per  btec  tempora  de 
pecunia  pofiulatus,  debitum  nonnunquam  duodecima,  quod  aiunt,  manu 
dijfolvit. 

How  much,  and  for  what  caufe  the  law  refpedleth  the  number  See  ths  firft  patt 
of  1 2,  fee  the  iirft  part  of  the  laftitutes.  o*"'*^^  I  iftitutes. 

The  party  himfelfe,  when  he  maketh  his  law  (hall  be  fwome  de  *24- 

fdelitate,  that  is,  direfUy  or  abfolutely,  and  the  others  de  credulitatet 
that  is,  that  they  beleeve  that  he  faith  true. 

To  make  his  law,  is  as  much  as  to  fay,  as  to  take  his  oath,  &c. 
and  it  is  fo  called.,  becauie  the  law  giveth  him  that  meane  by  his 
owne  oath,  to  free  himfelfe. 

And  the  reafon,  wherefore  in  an  aftion  of  debt  upon  a  funple 
contract,  the  defendant  may  wage  his  law,  is,  for  that  the  defen- 
dant may  fatisfie  the  party  in  fecret,  or  before  witneffe,  and  all 
the  witneffes  may  die,  fo  the  law  doth  aliow  him  to  wage  his  law 
for  his  difcharge:  and  this,  for  ought  I  could  ever  reade,  is  pe- 
culiar to  the  law  of  England,  and-no  mifchiefe  iniueth  hereupon, 
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for  the  plaintiiFe  may  take  a  bill  or  bond  for  his  money,  or  if  it  be 
a  fimple  contraft,  he  may  bring  his  adlion  upon  his  cafe  upon  his 
agreement  or  promife,  which  every  contraft  executory  implieth, 
and  then  the  defendant  cannot  wage  his  law. 


CAP.     XXIX.  J 

"^jULLUS  liber  (l)    homo   (2)  XjO   freeman  fliall   be  taken,  pj- 

•^'    capiatur^   vel  imprifonetiir  [-7^),  ^^    imprifoned,  or  be  diffeifed  of  his 

aut  dlJJ'e'iftetur  de  libera  tene?nento  juo^  freehold,  or  liberties, or  free  cuftoms, 

'uel  libertatibus  (4),  vel  liberis  con-  or  be  outlawed,  or   exiled,  or  any 

fiietuuinibus  (5)  Juis^   aut  idlagetur^  othcrwife  deltroyed;  nor  will  we  not 

'  aut  exiiktur^  aut  aliquo  modo  deflrua-  pafs   upon   hirn,  nor  condemn  him, 

/«r,  nee  fuper  eu?n  ibimus^  nee  fuper  but  by  lawful  judgment  of  his  peers, 

eutn  mittemus,    nift  per   legale  judi-  or  by  the  law  of  the  land.     We  will 

ciitrn  (6)  parium  juorwn  (7),  vel  per  fell  to  no  man,  we  will  not  deny  or 

legem  terra  (8).  NuUivendemus  (9),  defer  to  any  man  either  juftice   or 

nuUi  negabimusy  aut  differ emm  (lo)  right. 
jujiitiam-f  vel  reSium  (11)., 

(5  Rep.  64.  10  Rep.  74.  II  Rep,  99.  Regift.  186.  Mirror,  314.  i  Anderf.  158.  2  Bulflr.  328. 
3  Bulftr.  47.  Wood's  Inft.  613,  614.  2  Ed.  3.  c.  8.  5  Ed.  3.  c.  9.  14  Ed.  3.  flat.  2.  c.  14.  25  Ed. 
3.  ft.  5.  c.  4.  28  E.I,  3.  c.  3.  42  Ed.  3.  c.  3.  II  R.  2.  c.  10.  37  Ed.  3.  c.  18.  4  H.  7.  c.  12.  i^ 
Car.  1.  c.  10.   I  Roll.  208,  209,  225.    12  Rep.  50,  63,  93.) 

See  the  Statute  (i)   NuHus  liber,  Scc]  This  extends  to  villeins,  faving  againft 

anno34.E.  i.  de  ^^igj,.  jj^^^)^  f^j.  j]^„  ^^^  f^^^  a£;;unlt  all  n-.cn,  faving  agairtft  their 
excelleia  Law.  iovd.  bee  the  firit  part  of  the  Inltitutes,  ieCi.  189. 
20  H.  6.  cap  9.  (2)  Nulhts  liber  hotno.']  Mhe'ii  hoffw  Aoih.  extend  to  both  (exts, 
Stamf.  PI.  Cor.  men  and  women,  yet  by  aft  of  parliament  it  is  cnaftcd,  and  de- 
152.  b.  25  E.  3.  ciared,  that  this  chapter  fhould  extend  to  ducheffes,  countefles,  and 
\z.  The  Coun"-  haroneflbs,  but  marchicnefies,  and  vilcountefies  are  omitted,  but 
tefleof  Rutiands  notwithstanding  they  are  alfo  comprehended  within  tins' chapter, 
cafe.  II  H.  4.  *  Upon  this  chapter,  as  out  of  a  roote,  many  fruitfull  branches  of 

15.  3  H.  6.  58.     the  law  of  England  have  fprung. 

^\  H  I"  ^°'  ■^"'^  therefore  hrH:  the  genuine  fenfe  hereof  is  to  be  feene,  and 

*  r*  a6  i        sftcr  how  the  fame  hath  been  declared,  and  interpreted.     For  the 

^  ^     -*        iirft,  for  more  per/'picuity,  it  is  ncceflary  to  divide  this  chapter  into 

feverall  branches,  according  to  the  true  conllruftion  and  reference 

of  the  words. 

This  chapter  containeth  nijie  feiVerall.branches. 
See  W.  I.  ca.  (j.  That  no  man  be  taken  or  Imprifonedi,  but /«• /f^f/^; /frr**",  that 

l"?*  is,  by  the  common  law,  ftatute  law,  or  cuftome  of  England;  for  the  fe 

words, /^r  legem  terr^,  being  towards  the  end  of  this  chapter,  doe 
referre  to  ail  the  precedent  matters  in  this  chapter,  and  this  hath 
the  firft  place,  becaufe  the  liberty  of  a  mans  perfon  is  more  pre- 
cious to  him,  then  all  the  refl  that  follow,  and  therefore  it  is  great 
rcafon,  that  he  Ihould  by  law  be  relieved  therein,  if  he  be  wronged, 
as  hereafter  fhall  be  fhewed. 

Iz.  No  man  Ihall  be  diffeifed,  that  is,  put  out  of  feifon,  or  dif- 
poffefied  of  his  free-hold  (that,  is)  lands,  or  livelihood,  or  of  his 

liberties^ 


Cap,  29.  Magna  Charta.  46 

liberties, or  frec-cuftomes,  that  is,  of  fuch.franchifcs,  and  free- 
domes,  and  free-curtomes,  as  Wong  to  him  by  his  free  birth  right, 
unlefie  it  be  by  the  lawful!  judgement,  that  is,  verdicl  of  his  equals 
(that  is,  of  men  of  his  own  condition)  or  by  the  law  of  the 
Jand  (that  is,  to  (peak  it  once  for  all)  by  the  due  courfe,  and  pro- 
cefTe  of  law. 

r^  3.  No  man  fliall  be  out-lawed,  made  an  exiex,  put  out  of  the 
law,  that  is,  deprived  of  the  benefit  of  the  law,  unlefl'e  he  be  out- 
lawed according  to  the  law  of  the  land. 

/Oj..  No  man  (hall  be  exiled,  or  banifhed  out  of  his  country,  that 
is,  nemo  perdei  fatriam,  no  man  fhall  lofe  his  countiy,  unlefTe  he  be 
exiled  according  to  the  law  of  the  land. 

'  5.  No  man  (hall  be  in  any  fort  deilroyed  (dcjlruere,  i.  quod prius 
Jiruilum,  et  fa£lum  fitit,  penitus  e-veriere  et  diruere)  unlefie  it  be  by 
the  verdidl  of  his  equals,  or  according  to  the  law  of  the  land, 

6.  No  man  (hall  be  condemned  at  the  kings  fuite,  either  before 
the  king  in  his  bench,  where  the  pleas  are  coram  rege  (and  fo  are 
the  words,  nee  fuper  eum  ibimus,  to  be  underftood)  nor  before  any 
other  commiffioner,  or  judge  whatfoever,  and  fo  arc  the  words, 
nee  fuper  eum  mittemus,  to  be  underftood,  but  by  the  judgement 
of  his  peers,  th^t  is,  equalls,  or  according  to  the  law  of  th? 
land. 
ijj.  We  fliall  fell  to  no  man  jaftice  or  right.  .^ 


We  fhall  deny  to  no  man  jafrice  or  right.  ^ 
We  flisll  defer  to  no  man  juflice  or  right.  / 


C8 

r9 

The  genuine    fenfe  being  dillinclly  underilood,  we  Ihal!  pro-   ^sE.  3.  cap.  9. 
xeed  in  order  to  unfold    how  the  fame  have  been  declared,  and   25  E.  3.  ca.  4. 
interpreted,    i.  By  authority  of  parliament.    2.  By  our  books.     3.    ^Z|'^/"^^^' 
By  precedent.  \^  e'  3-  ^J  9; 

(3)   Niillus  liher  homo  capiatur,  aut  imprifonetur.']   Attached  an4    17R.  2. cap.  6. 
arrciied  are  comprehended  herein.  Rot.  Pari.  43 

I.  No  man  (hall  be  taken   (that  is)  retrained  of  liberty,  by   ^-  3-  Sir  Jo.  « 
petition,  or  fuggelHon  to  the  kmg.  or  to  his  counceil*,  unltfle  it      °'^''  ^^  ^'""^ 
be  by  indiclment,  or  prefentment  of  good,  and  lawful!  m.en,  where   iib.'io.'fol.'74.* 
fuch  deeds  be  done.     This  branch,  and  divers  other  parts  of  this   in  cafedeJ  Mar- 
^(fl  have  been  notably  explained  by  divers  ■  ads  of  parliament,  &c.   flialiea. 
quoted  in  the  margent.  *  See  W.  i.  ca, 

C_  z.  No  man  Ihall  be  difTeifed,  &c.  ^S- 

*  Hereby  is  intended,  that  lands,  tenements,  goods,  and  chattells   *•  See 43  Afl".  p. 
fhall  not  be  feifed  into  the  kings  hands,  contrary  to  this  great   ^^'  ^^'^^ere  this 
charter,  and  the  law  of  the  land;  nor  any  man  fhall  be  difTeifed  of  cSa*'all2'^°* 
ivis  lands,  or  tenements,  or  difpoffefled  of  his  goods,  or  chattels,  ^^^^  ftatutes 
contrary  to  the  law  of  the  land.  are  cited,  nota 

*^  A  cuftome  was  alledged  in  the  town  of  C.  that  if  the  tenant  ^f«f,  the  ufurpa  ; 
ceafe  by  two  yeares,  that  the  lord  fhould  enter  into  the  freehold  of  ''""  toanad- 
the  tenant,  and  hold  the  fame  until!  he  were  fatisfied  of  the  arre-   ;"„  d[°s"aa.'*^"'*' 
rages,  and  it  was  adjudged  a  cuftome   *  againft  the  law  of  the   ^  e.-.  cap.  9. 
land,  to  enter  into  a  mans  freehold  in  that  cafe  without  aflion  or   25  E.  3.  cap.  4, 
infwer.  '  43  E.  3.  32. 

King  H.  6.  graunted  to  the  corporation  of  diers  within  London,   Lib.  8.  Tr.  41. 
power  to  fearch,  &c.  and  if  they  found  any  cloth  died  wi.h  log-   E'-  ^o'- 125- 
wood,    that  the  cloth   fliould    be  forfeit:  and    it   was   adjudged,   C^fedeLon.^res. 
that  this  charter  concerning  the  forfeiture,  was  againft  the  law   of     *  [  47  J 
the  land,  and  this  flatute:  for  no  forfeiture  can  grow  by  letters 
patents, 

E  4  Na 


47 


2&  3  Ph.  et 
Mar.  Dier.  114, 
XI5. 
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Cap.  29, 


Tr.  4.1  Eiiz. 
Coram  Rege. 
Hot.  92.  in  trns. 
int.  Divenant  & 

ilurdcSf 


Tr.  44.  Eliz. 
Coram  Rege,  lib. 
li.fol,  S4,S5, 
&c.  Fdw.  Dar- 
cies  cafe. 


Rot.  Parliam. 
19  E.  1.  Rot.  12. 

Bo: lands  caie. 
31  E.  I.  Cui  in 
vita  31.  i3  E.  3. 
C4.  Marravcrs 
cafc   Parliam. 
15  E.  sExilium 
Hiigonis. 
^  Roc.  Parliam. 
73  R.  2.  nu  2?. 
Stam.  PI.  Cor. 
116,  117.  35  E. 
J.  cap.  I. 
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No  man  ought  to  be.  put  from  his  livelihood  without  anfwer. 

3.  No  man  oudavved,  that  is,  barred  to  have  the  benefit  of  the  law. 
Vide  for  the  word,  the  firil:  part  of  the  inftitutes. 

Noie  to  this  word  utlagetur,  thefe  words,  niji per  legem  terra,  do 
refe:. 

(4)  De  Ubertatihus.']  This  word,  llhertaies,  liberties,  hath  three 
fignincations : 

1.  Firfl,  as  it  hath  been  faid,  itfienifieth  the  laws  of  the  realmCj, 
in  which  reipe<ft  this  charter  is  called,  charta  liberiatum. 

2.  It  fignitieth  the  frgs^fiia^s,  that  the  fubjeftsof  England  have^ 
for  example,  the  company  of  the  merchant  tailors  of  Engiand,having 
power  by  their  charter  to  make  ordinances,  made  an  ordinance, 
that  every  brother  of  the  fame  focie:y  Ihould  put  the  one  half  of 
his  clothes  to  be  drelled  by  fome  Ciothworker  free  of  the  'ame 
company,  upon  pain  to  forfeit  x.  s.  &c.  and  it  was  adjudged  that 
this  ordin.ance  was  againft  law,  becaule  it  was  againfl  the  liberty 
of  the  fubjedl,  for  every  fubjeft  hath  freedome  to  put  his  clothes  to 
be  dreffed  by  whom  he  \s\\\,etjtc  de  fimUtbus :  and  fo  it  is,  if  fuch 
or  the  like  graunthad  been  made  by  his  letters  patents. 

3.  Liberties  figniheth  the  franchifes,  and  pnviledges,  which  the 
fubjefts  have  of  the  gift  of  the  king,  as  the  goods,  and  chattels  of 
felons,  outlawes,  and  the  like,  or  which  the  fubjetl  claim  by  pre- 
fcripticn,  as  wreck,  waife,  flraie,  and  the  like. 

So  likewife,  and  for  the  faue  reafon,  if  a  graunt  be  made  to  any 
man,  to  have  the  fole  m.aking  of  cards,  or  the  Ible  dea'ing  with  any 
other  trade,  thst  graunt  is  againil  the  liberty  and  freedome  of  the 
fubjeil:,  that  before  did,  or  lawfully  might  have  ui'ed  that  trade,  and 
confeqaently  againil  this  great  charter. 

Generally  all  monopolies  are  againil  this  great  charter,  becaufe 
they  are  againil  the  liberty  and  freedome  of  the  fubjedl,  and  againft 
tiie  law  of  the  land. 

(5)  Liberis  confuetuJinih?is.'\  Of  cutlomes  of  the  realme,  fome  be 
general!,  and  fome  particular.  Of  thci'e  reade  in  the  firft  part  of 
the  Inftitutes.  And  liberis  is  added,  for  that  the  cullomes  of 
England  bring  a  freedome  with  them.  / 

4.  No  mail  exiled. 

Ey  the  law  of  the  land  no  man  can  be  exiled,  or  baniihed  out 
of  his  native  countrey,  but  either  by  authority  of  parliament,  or 
in  cafe  of  abjuration  for  felony  by  the  common  law:  and  fo  when 
our  books,  or  any  record  fpeak  of  exile,  or  banifhment,  other  then; 
in  cafe  of  abjuraiion,  it  is  to  be  intended  to  be  done  by  authority 
of  parliament:*  as  Belknap  and  other  judges,  &c.  bamfhed  into 
Ireland.  , 

This  is  a  beneficially  law,  and  is  conflrued  benignly,  and  there- 
fore the  king  cannot  fend  any  fubjedl  of  England  againil  his  will 
to  ferve  him  out  of  this  rcaime,  for  that  ihould  be  an  exile,  and 
he  (tiOM\6.  perdere  patriam:  no,  he  cannot  be  fent  againil  his  will 
into  Ireland,  to  ferve  the  king  as  his  deputy  there,  becaufe  it  is 
out  of  the  realme  of  England:  for  if  the  king  might  fend  him  out 
of  this  realme  to  any  place,  then  under  pretence  of  fervicc,  asam- 
baifad  jur,.  or  the  like,  he  might  fend  him  into  the  furthell  part  of 
the  world,  which  being  an  exile,  is  prohibited  by  this  aft.  And 
albeit  it  was  accorded,  in  the  upper-houie  of  parliament,  anno  6 
E.  3.  nu.  6.  that  fuch  learned  m?n  in  the  law,  as  Ihould  bee  fent, 
as  juflices,  or  otuerwife,  to  ferve  in  Ireland,  fhould  have  no  excufe, 

yet 


Cap.  29.  Magna  Charta.  48 

yet  that  being  no  a£l  of  parliament,  it  did  not  blnde  the  fubjeft. 
And  this  notably  appparcth  by  a  record,  in  44  E.  3.     Sir  Richard   Rot.  dauf.  an- 
Perobrughs  caie,  who  was   warden  of  the  cinque  ports,  and  had   '^'^fvj'  ^" 
divers  office.',  annuities,  and  lands  graunted  to  him  for  life,  or  in   j^.^^^^^j  cafe?" 
fee  by  the  ki.ig  under  the  great  {cale, pro  Jer'vitio  impen/o,  et  impen-        ° 

.  aendo,  the  king  commanded  Sir  Richard  to  ferve  him  in  Ireland,  as 
his  deputy  there,  which  he  abfolutely  refufed,  whereupon  the  king 
by  advice  of  his  counceii,  feifed  all  things  graunted  to  him,  pro 
fer'vitio  impendendo  (in  refped  of  th^t  claufe)  but  he  was  not  upon 
that  refolution  committed  to  prifon,  as  by  taat  record  it  appeareth; 
an  i  the  reafon  was  becaufe  his  refufall  was  lawfall,  and  if  i<L\z  re- 
fufall  was  lawful!  to  ferve  in  Ireland  parcell  of  the  ki'  gs  dominions, 
a  fortiori, -a.  refufail  is  lawfull  to  ferve  in  any  forein  country .  And 
it  feemeth  to  me,  that  the  faid  feifure  was  ualawfall,  for  pro  jer-Tjitio 
impen/o  et  impendendoy  mull  be  intended  lawfull  fervicc  within  the 
realme. 

/^  S'  No  man  deftroyed,  &c.  5E.  3.  cap.  9. 

^  That  is,  fore-judged  of  life,  or  limbe,  dilherited,  or  pat  to  torture,   ^S  E.  3.  cjp.  3. 

pr  death.  Fortekuecap. 

The  Mirror  writing  of  the  auncient  laws  of  England,  faith,yc/o/«f^  "  ' 

Its  rays  fair e   droit  a  touts,  per  eux,  ou  per  Icur  chiefe  jtiftices,  et  ore  les  ^  ,'^^'^'     ^' 

yaits  les  royes  per  lour  jufiices  cojnifjdries  err  ants  ajjjgiie!  a  touts  pleas  :  ~ 
en  aid de tie's  eiresfont  tomes  de  'vifccunts  riecefjariss,  et  'vietus  defranzpl. 
el  quant  que  bones  gents  a  tiels  inquejis  inditerent  de  peche  mortel.  Joloient 
les  royes  defiruere  fans  refpons,  l^c.     Accord  eji,  que  nul  appeiee,  tie 
eaditee  foit  dejiroy  fans  refpons. 

Thomas  earle  of  L^ncalter  was  deftroyed,  that  is,  adjudged  to  Paf.  39  E.  3. 

die,  as  a  traitor,  and  put  to  death  in  14  E.  2.  and  a  record  thereof  ^^v-ram  Rc^e, 

made:  and  Henry  earle  ofLancailer  his  brother,  and  heire,  was  •?  ,^,^  ^^^''p^"! 

reftored  for  t  ^  o  princi  -'all  errors  in  the  proceeding  againft  tiie  faid  rE.-  nu."  ^■■' 

Thomas  Earle,   \.^uod  non  fuit  aranatus,et  ad  refpcnfar.em  p'ftus  c  a-tee  As. 

tempore  pads,  eo  quod  cancellaria,  et  aliee  curia  regis  fuer^  apertu:,  in  Arund-  cafe. 

quibus  lex  fiebat  uniadque,  proid  fieri  confuevit.     2.  i^uod  conii-a  car  tarn  ^'^'  ^'"''  ^''' 

de  hbertatibus,  cum  dicius  Tkotnasfuit  v.tms  tarium,  et  maznaiurn  rerni,    ^'-  \  ""■  "f 

,,  .  1-,  ^,-xi  ■^,-  ■*.     S:rJo.  of  Less 

tn  Qua  contmetur  (and  recretft  this  chapter  of  Magna  Charta,  and  caii. 
fpecially,  quod  dominus  rex  non  Juper  eum  ihit,  nee  mittet,  n:fi per  legale 
Judicium  parium  fuorum  tamen  per  recordum  pradidum,  tempore  pa:is 
abfj;  aranamento,feu  refponfione,feu  legali  judicio  parium  fuorum,  contra 
legem,  iff  contra  tenorem  Magn^e  Chartce )  he  was  pui  to  death :  more 
examples  of  this  kinde  migot  be  Ihewed. 

Every  opprefTion  againft  law,  by  colour  of  any  ufurped  authority, 
is  a  kinde  of  deftruftion,  for,  quando  aliqtdd prckibetur,  prohibetur  et 
omne,per  qucd  devemtur  adillud :  and  it  is  the  worll  oppreilioa,  that  is 
done  by  colour  of  jullice. 

It  is  to  be  noted,  that  to  this  verb  dejlruatur,  are  added  aliquo 
modo,  and  to  no  other  verb  in  this  chapter,  and  therefore  al!  things, 
by  any  manner  of  raeanes  tending  to  dellrudion,  are  prohibited:  as 
if  a  man  be  accufed,  or  indided  of  treafon,  or  felony,  his  lands,  or 
goods  cannot  be  graunted  to  any,  no  not  fo  much  as  by  promife, 
nor  any  of  his  lands,  or  goods  feifed  into  the  king>  hand?,  before 
attainder:  for  when  a  fubjed  obtaineth  a  promife  of  the  forfeiture, 
many  times  undue  meanes  and  more  violent  profecution  is  u'"ed 
for  private  lucre,  tending  to  deftruftion,  then  the  quiet  and  jult  Rot.  Pari.  ., 
proceeding  of  law  would  permit,  and  the  party  ought  to  live  of  his  E.  -,.  nu.  6.  ic. 
ewn  untiil  attainder. 

(6)   P.r 
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II  E.  3.  breve.  (6)   P$r  judicium  parium  /uorum,]   By  judgeinent  of  his  peers. 

^rdcet  pi  "it"  ^"^^y  ^  ^^^'^  of  parliament  of  England  iliall  be  tried  by  his  peers 
Tno.z'oE.As'  '^^^"S  lords  of  parliament:  and  neither  noblemen  of  any  other 
2oE.iiz.  Dier,  Country,  nor  others  that  are  called  lords,  and  are  no  lords  of  par- 
360.  Lib.  9.  fol.  liament,  are  accounted /iflrf/,  peers  within  this  Itatute.  Who  Ihall 
J 17.  St'ignior        be  faid/i^rt-j,  peeres,  or  equalls,  fee  before  cap.  14..  §  per  pares. 

Here  note,  as  is  before  iaid,  that  this  is  to  be  underltood  of  the 
kings  fute  for  the  words  be,  tiec  fuper  eum  ibimus,  nec/uper  eum  mit- 
temi'.s,  fiiji  per  legale  judicium  parium  J'ucrutn.  Therefore,  for  ex- 
ample, If  a  noble  man  be  indicted  for  murder,  he  fhall  be  tried  by 
his  pceres,  but  if  an  appeale  be  brought  againil  him,  which  is  the 
luice  of  the  party,  there  he  fliall  not  be  tried  by  his  peercs,  but  by 
an  ordinary  jury  of  twelve  men:  and  that  for  two  reafons.  Firlt, 
for  that  tlie  appeale  cannot  be  brought  beibre  the  lord  high  fteward 
of  England,  wiio  is  the  only  judge  of  noble  men,  in  cafe  of  treafon, 
or  felony.  Secondly,  this  ftatute  extendeth  only  to  the  kings 
fuite. 

And  it  extendeth  to  the  kings  fuite  in  cafe  of  treafon,  or  felony, 
or  of  mifprifion  of  treafon,  or  felony,  or  being  acceflhry  to  felony 
before,  or  after,  and  not  to  any  other  inferior  offence.  Alfo  it  ex- 
tendeth to  thctriall  it  felfe,  whereby  he  is  to  be  convifted:  but  a  noble- 
man is  to  be  indided  of  treafon,  or  felony,  or  of  mifprifion,  or  being- 
acceflkry  to,  in  cafe  of  felony,  by  an  inqueft  under  the  degree  of 
nobility:  the  number  of  the  noble  men  that  are  to  be  triers  are,  12. 
or  more. 

And  a  peer  of  the  realme  may  be  indicted  of  treafon,  or  fe- 
lony, before  commiiTioners  of  oier  &  terminer,  or  in  the  kings 
bench,  if  the  trealon  or  felony  be  committed  in  the  county  where 
the  kings  bench  fit:  he  alio  may  be  indittcd  of  murder,  or  man- 
flaughter,  before  the  coroner,  kc.  But  if  he  be  indided  in  the 
kings  bench,  or  the  indidment  removed  thither,  the  noble  man 
may  plead  his  pardon  there  before  the  judges  of  the  kings  bench, 
and  they  have  power  to  allow  it,  but  he  cannot  confell'e  the  inT 
didmenr,  o'r  plead  not  guilty  before  the  judges  of  the  kings  bench, 
but  before  the  lord  fteward;  and  the  reafon  of  this  diverfity,  that 
the  triall  or  judgement  inuil:  be  before  or  by  the  lord  fleward,  but 
the  allowance  of  t'le  pardon  m.ay  be  by  the  kings  bench,  is  becaufe 
tiiat  is  not  witiiin  this  Ih-itute. 

If  a  noble  man  be  indided,  and  cannot  be  found,  proces  of  outr 
hv,-rie  ihall  be  av/arded  againll  him  per  legem  terra,  and  he  ihall  be 
ouilawed  fer  judicium  coronaiorum,  but  lie  fhall  be  tried  per  judicium 
parium  fuGna/i,  when  he  appeares  and  jileads  to  iffue. 

(7)  Per  legale  judicium.']  By  this  word  legale,  amongft  others, 
three  things  are  implied.  I.  TJia:  this  manner  of  triall  was  by 
law,  before  this  ilatute.  2.  That  their  verdid  mull  be  legally  , 
given,  wherein  principally  it  is  to  be  obfervcd.  i.  I'hat  the  lords 
ought  to  heare  no  evidence,  but  in  the  preicnce,  and  hearing  of  the 
prilbner.  2.  j4fter  the  lords  be  gone  together  to  confider  of  the 
evidence,  thev  cannot  fend  to  the  high  fleward  to  afke  the  judges 
any  queilion  of  law,  but  in  the  hearing  of  the  prifoncr,  that  he  may 
heare",  whetiier  the  cafe  be  rightly  put,  for  defadojus  oritur;  neither 
can  the  lords,  when  they  are  gone  togpther,  fend  for  the  judges  to 
know  any  opinion  in  law,  but  tiie  high  iteward  ought  to  demand  it 
in  court  in  the  hearing  of  the  pviibner.     ^.  When  all  the  evidence 
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colleS  the  evidence  againft  the  prifoner,  or  in  any  fort  eonfisiTe 
with  the  lords  touching  their  evidence,  in  the  abfence  of  the  pri- 
foner, but  he  ought  to  be  called  to  it;  and  all  this  is  implied  in  this 
word,  UgaU.  And  therefore  it  (hall  be  neceffary  for  all  fuch  pri- 
foners,  after  evidence  given  againft  him,  and  before  he  depart  from 
the  barre,  to  require  jaftice  of  the  lord  fleward,  and  of  the  other 
lords,  that  no  queftion  be  demanded  by  the  lords,  or  fpeech  or  con- 
ference had  by  any  with  the  lords,  but  in  open  court  in  his  prefer.ce, 
and  hearing,  or  elie  he  fhall  not  take  any  advantage  thereof  after 
verdia,  and  judgement  given :  but  the  handling  thereof  at  large 
and  of  other  things  concerning  this  matter,  belongs  to  another  trea- 
tifc,  as  before  I  have  (hewed,  only  this  may  fnffice  for  the  expo- 
fition.  of  this  ftatute.  See  the  3  part  of  the  InlUtutes,  cap. 
Treafon. 

And  it  is  here  called yW/Waw  pariumy  and  not  verediSvm,  becaufe 
the  noble  men  returned,  and  charged,  are  not  fwome,  but  give  their 
judgement  upon  their  honour  and  ligeance  to  the  king,  for  {o 
are  all  the  entries  of  record,  feparately  beginning  at  the  fui/m 
lord,  and  fo  afcending  upward. 

And  though  of  ancient  time  the  lords,  and  peeres  of  the  realme     [  50  ] 
ufed  in  parliament  to  give  judgement,  in  cafe  of  treafon  and  fe-   Rot.  Parliam: 
lony,  againft  thofe,  that  were  no  lords  of  parliament,  yet  at  the  4  E-  S*  °"»-  *• 
fuite  of  the  lords  it  was  enaded,  that  albeit  the  lords  and  peeres 
of  the  realme,  as  judges  of  the  parliament,  in  the  prefence  of  the 
king,  had  tak^^n  upon  them  to  give  judgement,  in  cafe  of  treafon 
aad  felony,  of  luch  as  were  no  peeres  of  the  realme,  that  hereafter 
ao  peeres  ihall  be  driven  to  give  judgement  on  any  others,  then 
on  their  peeres  according  to  the  law. 

This  triall  by  peeres  was  very  auncient,  for  I  reade,  that  Wil-   Anno  8  WUI. 
liam  the  Conqueror,  in  the  beginning  of  his  raigne,  created  Wil-   conq. 
liam  Fitzoftjerne  (wro  was  earle  of  Bretevil  in  Normandy)  earle 
of  Hereford  in  England,  his  fonne  Roger  fucceeded  him,  and  was 
earle  of  Hereford,  who  under   colour  of  his  fillers  marriage  at  . 
Exninge,  neare  Newmarket  in  Cambridge  {hire,  whereat  many  of 
the  nobility,  and  others  were  affembled,  confpired  with  them  to 
receive  the  Danes  into  England,  and  to  depofe  William  tlie  Con- 
queror (who  then  was  in  Normandy)  from  his  kingdome  of  Eng- 
land :  and  to  bring  the  fame  to  effeft,  he  with  others  rofe.     This 
treafon  was  revealed  by  one  of  the  confpirators,  viz.  Walter  earle 
of  Huntingdon  an  Engliih  man,  fonne  of  that  great  Syward  earle 
of  Northumberland :  for  which  treafon  this  Roger  earle  of  Hereford 
was  apprehended,  by  Urie  Tiptoft  then  ftieriffe  of  Worcefter  (hire, 
and  after  was  tried  by  his  peeres,  and  found  guilty  of  the  treaibn   ^^^^  g  ^7.  1. 
ptr  judicium  parium  fuorum,  but  he  lived  in  prifon  all  the  daies  of  his 
life.     You  have  heard  in  the  expofition  of  the  14  chapter,  who  are 
to  be  faid  peeres,  fomewhat  is  neceflary  to  be  added  thereunto. 
It  is  provided  by  the  ftatute  of  20  H.  6.  that  dutchefles,  countef-   20  H.  6.  cap.  9. 
fes,  and  baroneffes,  fhall  be  tried  bv  fuch  peeres  as  a  noble  man, 
being  a  peere  of  the  realme  ought  to  be ;  which  aft  was  made  in 
declaration,  and  affirmance  of  the  common  law :  for  marquefles, 
and  vifcountefles  not  named  in  the  aft  fliall  be  alfo  tried  by  their 
peeres,  and  the  queene  being  the  kings  confort,  or  dowager,  fnall 
aho  be  tried,  in  cafe  of  treafon, /irr/cr^/,  as  queene  Anne,  the  wife 
of  king  Henry  the  eight   v.'as    termino  Pcfcb.  amo  28  H.  8.  in  Pifch.  28H.8. 
the  towre  of  London  before  the  duke  of  Norff.  then  high  fteward.       Spdmaos  report 

If 


E.  ^. 
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If  a  woman  that  Is  noble  by  birth,  doth  marry  under  the  degree 
of  nobility,  yet  (hee  {hall  be  tried  by  her  peeres.but  if  Hie  be  noble 
by  marriage,  and  marry  under  the  degree  of  nobility  Ihee  lofeth 
her  dignity,  for  as  by  marriage  it  was  gained,  fo  by  marriage  it 

1!  H  6  Vi         ^^  ^'^^■'  ^"^  *^^^  ^^'^  "°^  ^^  '^"^'^  ^y  ^^^  P^^"-     ^^  ^  dutcheiTe  by 

■    •  5  •         marriage  doe  marry  a  baron,  Oiee  lofeth  not   her  dignity,  for  all 

degrees  of  nobility,  as  hath  been  faid,  are  pares.     If  a  queene 

dowager  many  any  of  the   nobility,   or  under  that  degree,  yet 

loofeth  fhee  not  her  dignity,  as   Katherine  queene  dowager  ot 

England,  married  Owen  ap   Meredith  ap  Theodore  efquire,  and 

yet  fiiee  by  the  name  of  Katherine  queene  of  England,  maintained 

an  aftion  of  detinew,  againfl  the  biihop  of  Carlile, 

Ror.  Parriam.  And  the  queene  of  Navarra  marrying  with  Edmund  the  brother 

26  £.  1.  Rot.  I.   of  E,  I,  fued  for  her  dower  by  tiie  name  of  queene  of  Navarra  and 

recovered. 

(8)  Ni/s  f>er  legem  terra:]  But  by  the  law  of  the  land.  For  rfie 
true  fenfe  and  expoficion  of  thcfe  words,  fee  the  ftatute  of  37  SI.  3. 
cap.  8.  where  the  words,  by  the  law  of  the  land,  are  rendred  without 
due  proces  of  law,  for  there  it  is  faid,  though  it  be  contained  in  the 
ap.  4.  great  charter,  that  no  man  be  taken,  impnfoned,  or  put  out  of  his 
free-liold  without  proces  of  the  law;  that  is,  by  indiftment  or  pre- 
fentment  of  good  and  lawful!  men,  where  fuch  deeds  be  done  in 
due  manner,  or  by  writ  original!  of  the  common  law. 

Without  being  brought  in  to  anlwere  but  by  due  proces  of  the 
common  law. 
a?.  E.  3.  cap.  •:;.         No  man  be  put  to  anfwer  without  prefentment  before  juftices,  or 
37  E.  5.  cap.  8.     thing  of  record,  or  by  due  proces,  or  by  writ  originall,  according  to 

42  t.  3.  cap.  3.     ^i^g  ^j^  j^^^  ^^  ^^^  ^^^^^ 

Wherein  it  is  to  beobferved,  that  this  chapter  is  but  declaratory 
of  the  old  law  of  England.  Rot.  Parliament.  43  E.  3.  nu.  22,  23. 
the  cafe  of  Sir  John  a  Lee,  the  lie  ward  of  the  kings  houfe. 
[  51  J  ^^''  ^^i^'fi  Urr^e.]  i.  Per  legem  Anglia,  and  hereupon  allcommif- 

fions  are  grounded,  wherein  is  this  c\a.a[c,/a^urt  q^ucd ad jujlitiarnper- 
tbietfecimiium  legem,  ct  conjiietudinem  AngUcEy  z^c.  And  it  is  not  iaid, 
lcge;ff  et  coyifuetudinem  regis  Anglic,  left  it  might  be  thought  to  bind 
the  king  only,  not  populi  AngU^e,  left  it  might  be  thought  to  bind 
them  only,  but  that  the  law  might  extend  to  all,  it  is  faid  per  legem 
terra',  i.  AiigUa. 

ig  H.  6.  7.  And  aptly  it  is  faid  in  this  aft,  per  legem  terra,  that  is,  by  the  law 

of  England:  for  into  thofe  places,  where  the  law  of  England 
runneth  not,  other  lawes  are  allowed  in  many  cafes,  and  not  pro- 
hibited by  this  ad.  For  example:  if  any  injury,  robbery,  felony, 
or  other  offence  be  done  upon  the  high  fea,  lex  terra  extendeth  not 
to  it,  therefore  the  admirall  hath  conufance  thereof,  and  may  pro- 
ceed, according  to  the  marine  law,  by  imprifonment  of  the  body, 
and  other  proceedings,  as  have  been  allowed  by  the  lawes  of  the 
real  me, 

13  n.  4.  5.  And  fo  if  two  Englilh  men  doe  goe  into  a  foreine  kingdome,  and 

fight  there,  and  the  one  murder  the  other,  lex  terra  extendeth  not 
hereunto,  but  this  offence  fhall  be  heard,  and  determined  before 
the  con  liable,  and  marfhall,  and  fuch  proceedings  fhall  be  there, 
by  attaching  of  the  body,  and  othervvife,  as  the  law,  and  cuftome  of 
that  court  have  been  allowed  by  the  lawes  of  the  realme 

II  H.  7.  cap.  3.  I     Againft  this  andgiit,  and  funfinrQ^pt.qll  law,  and  in  the  face  there- 
•of,  I  finds  an  attofparliament  made,  that  as  well  juftices  of  affifc,  as 

juftices 
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juftices  of  peace  (without  any  finding  or  prefentment  by  the  verdi£l 
oftivelvemen)  upon  a  bare  information  for  the  king  before  them  made, 
fliould  have  full  power,  and  authority  by  their  difcretions  to  heare, 
and  determine  all  offences,  and  contempts  committed,  or  dene  by 
any  perfon,  or  perfcns  againft  the  forme,  ordinance,  and  efFeft  of 
any  liatute  made,  and  not  repealed,  &c.  By  colour  of  wliich  aft, 
fhaking  this  fundamentalllaw,  it  is  not  credible  what  horrible  op- 
preflioRS,  and  exaftions,  to  the  undoing  of  infinite  numbers  of  people, 
were  committed  by  Sir  Richard  Empfon  knight,  and  Edm.  Dudley 
being  juftices  of  peace,  throughout  England;  and  upon  this  unjuft 
and  injurious  aft  (as  commonly  in  like  cafes  it  falleth  out) 
a  new  office  was  erefted,  and  they  made  mafters  of  the  kings  for- 
feitures. 

But  at  the  parliament,  holden  in  the  firft  yeare  of  H.  8,  this  aft  i  H.  8.  cap.  6, 
of  II  H.  7.  is  recited,  and  made  voide, and  repealed,  and  the  leafon 
*  thereof  is  yeelded,  for  that  by  force  of  the  faid  aft,  it  was  raani- 
J  feftly  known,  that  many  finifler,  and  crafty,  feigned,  and  forged 
informations,  had  been  purfued  againft  divers  of  the  kings  fubjefts 
to  their  great  dammage,  and  wrongfull  vexation :  and  the  ill  fuc- 
cefle  hereof,  and  the  fearefuU  ends  of  thefe  two  oppreflbrs,  fhould 
deterre  others  from  committing  the  like,  and  ihould  admoni(h 
parliaments,  that  in  ftead  of  this  ordinary,  and  pretious  triall 
per  legem  terree,  they  bring  not  in  abfolute,  and  partiall  triails  by 
difcretion. 

If  one  be  fufpefted  for  any  crime,  be  it  treafon,  felony,  &c.  And  R' -■  pl-  1  ^-  +• 
the  party  is  to  be  examined  upon  certaine  interrogatories,  he  may  '"=°"'^-  -•  ^-^  *■ 
heare  the  interrogatories,  and  take  a  reafonable  time  to  anfwer  the 
lame  with  deliberation  (as  there  the  time  of  deliberation  was 
tenne  houres)  and  the  examinate,  if  he  will,  may  put  his  anfwere  in 
writing,  and  keepe  a  copie  thereof:  and  fo  it  was  refolved  in  par- 
liament by  the  lords  fpirituall  and  temporal!,  in  the  cafe  of  jultice 
Richill.     See  the  record  at  large. 

And  the  Lord  Carew  being  examined,  for  being  privy  to  the   Anna  16.  Jacob* 
plot,  for  the  efcape  of  Sir  Walter  Rawleigh  attainted  of  treafon,  -'^S's- 
defired  to  have  a  copy  of  his  examination,  and  had  it,  as  per  legem 
time  he  ought. 

Now  here  it  is  to  be  knowne,  in  what  cafes  a  man  by  the  law  of 
the  land,  may  be  taken,  arrefted,  attached,  or  imprifoned  in  cafe  of 
treafon  or  felony,  before  prefentment,  indiftment,  &c.  Wherein 
it  is  to  be  underftood,  that  proces  of  law  is  two  fold,  viz.  By  the 
kings  writ,  or  by  due  proceeding,  and  warrant,  either  in  deed,  or 
in  law  without  writ. 

As  firft,  where  there  is  any  witnefTe  againft  the  ofFcndor,  he  may      *  f  C2  1 
be  taken  and  arrefted    by   lawful!  warrant,   and   committed  to    7  E.  4.  20 
prifon.  8  E.  4_  3. 

*  When  treafon  and  felony  is  committed,  and  the  common  fame   9  E-  4-  *7- 
and  voice  is,  that  A.  is  guilty,  it  is  lawfull  for  any  man,  that  fufpects   \  ^^' ^'  ','  • 
him,  to  apprehend  him.  2  H  -  \\  °  ^ 

»  This  fame  Brafton  defcribeth  VJtW,fama  (['.' cc fufpw-omm  in^ur.t,    5  H.  7.  5.  a. 
criri  debet  apud  bottos,  et  gra-jes,  ncn  cuidem  male'volos,  et  maled:ccs,  fed   2^  H.  3;  0. 
providas  etfide  dignas perjo-ias,  non f ehiel, fed f^ plus,  quia  clavier  m:7iuit,    ?  „^'o.^"  ~\' 
et  dejamatto  tnamfeftat. 

^  So  it  is  of  hue  and  cry,  and  that  is  by  the  ftatute  of  Winchef-   j,^, 
ter,  which  is  but  an  afnrmance  of  tl:e  comjnon  law:  likewife  if  A.    .1%  ,^',^ 

,  3*^     ''•    i-     -IV- 

DC    20  E.  5.  71. 
W.  I.  cap.  o. 
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he  fufpecled,  and  he  fleeth,  or  hideth  himfelfe,  it  is  a  good  caufe  to 
arreft  him. 
c  uH.  4.  4-.  b.       c  If  treafon  or  felony  be  done,  and  one  hath  juft  caufe  of  fufpition, 
^°  H  t  ^6^        ^^^^  ^^  ^  §"0^^  caufe,  and  warrant  in  law,  for  him  to  arreft  any  mani 
27  H^  8^  2.3!         ^^^  ^'^  ™"^  *^^^^  ^"  certainty  the  caufe  of  his  iafpition:  and  whe- 
ther the  fufpition  be  jaft,  or  lawfuil,  fhall  be  determined  by  the 
juftices  in  an  aftion  of  falfe  imprifonment  brought  by  the  party 
grieved,  or  upon  a  habeai  corpus,  if^c. 
29  E.  3.  39-  A  felony  is  done,  and  one  is  purfued  upon  hue  and  cry,  that  is 

rot  of  ill  fame,  fufpicious,  unknown,  nor  indided;  he  may  be 
by  a  warrant  in  law,  attached  and  imprifoned  by  the  law  of  the 
land. 

4  H.  7.  z.  A  watchman  may  arreft  a  night  walker  by  a  warrant  in  law. 

5  ^-  7-  5-  If  a  man  woundeth  another  dangeroufly,  any  man  may  arreft  him 
Id  H.  7.  20.         by  a  warrant  in  law,  until  it  may  be  known,  whether  the  party 

wounded  (hall  die  thereof,  or  no. 
ft6  E.  3.  71.  a.         j£-jj^  j^^j^  keep  the  company  of  a  notorious  thiefe»  whereby  he  is 

fufpefted,  &c.  it  is  a  good  caufe,  and  a  warrant  in  law  to  arreft 

him. 
3?  H.  8.  faux  If  an  affray  be  made  to  the  breach  of  the  kings  peace,  any  man 

imprifonment,      ^^y  |-,y  ^  warrant  in  law  reftrain  any  of  the  offenders,  to  the  end 

the  kings  peace  may  be  kept,  but  after  the  affray  ended,  they  cannot 

be  arrelted  without  an  fexpreffe  warrant. 

See  now  the  ftatutes  of  1  &  2  Pnil.  k.  Mar.  cap.  13.  &  2  &  3 

Phil.  &  Mar.  cap.  to. 

Now  feeing  that  no  man  can  be  taken,  arrefted,  attached,  or 

imprifoned  but  by  due  proceffe  of  law,  and  according  to  the  law 

of  the  land,  thefe  conclusions  hereupon  doe  follow. 

Firlt,  that  a   commitment  by  lawfull  warrant,  either   in  deed 

or  in    law,  is  accounted    in  law    due  proceffe    or  proceeding  of 

law,  and  by  the  law  of  the  land,  as  well  as  by  procefle  by  force  of 

the  kings  writ. 

2.  That  he  or  they,  which  doe  commit  them,  have  lawful!  au- 
thority. 

3.  That  his  warrant,  or  ?niitimus  be  lawfull,  and  that  ihuft  be  iri 
writing  under  his  hand  and  feale. 

4.  rhe  caufe  muft  be  contained  in  the  warrant,  as  for  trcafon, 
felorty,  &c.  or  for  fufpition  of  treafon  or  felony,  &c.  otherwife  if  the 
mittimus  contain  no  caufe  at  all,  if  the  prifoner  efcape,  it  is  no 
offence  at  all,  whereas  if  the  mittimus  contained  the  caufe,  the 
efcape  were  treafon,  or  felony,  though  he  were  not  guilty  of 
the  offence;  and  therefore  for  the  kings  benefit,  and  that  the 
prifoner  may  be  the  more  fafely  kept,  the  mittimus  ought  to  contain 
the  caufe. 

13H.  7.Kelway        5.  The  warrant  or  mittimus  containing  a  lawfull  caufe,  ought  to 

34.  b.  have  a  lawfull  conclufion,  viz.  and  him  lafely  to  keep,  untill  he  be 

See  more  ^^e  ore  jj,ijygrg(j  bylaw,  &c.  and  not  untill  the.  party  Committing  doth 

pcfuion  upon  further  order.     And  tliis  doth  evidently  appeare   by  the  writs  of 

the  ftatute  of  habeas  corpus,  both  in  the  kiiigs  bench,  and  common  pleas,  efche- 

j  E.  2.  de  fran-  quer  and  chancery. 

gentibus  pnlo-  j^^^  qjicecom.  London,  falutem.     Prarcipimus  niobis,  quod  corpus  A.  B. 

Out  of  the  kin^s  ^"  cufiodia  <vcjlra   detent,  uf  dicitur,  una  cum  caufa  detentionis  fues,  quo. 

bench,  though  cunq;  7i07nine  prad.   A.  B.  cenfeatur  in  ei/dem,   hcibeatis  coram   nobis 

tliere  be  not  any  apud  Wefim.  die  Jovis  prox'  poji  octnhis  5.  Martini,  ad  fubjiciend,  tt 

pnviledge,  &c.  recipicnd.   ea,   quce    curia   ncjlra   de   eo   adtv.nCi    et   ibidem  ordinar. 

contigirlt- 
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contigerit  in  hoc  pmr}e,  et  hoc  nuUalenus  omittatis,  pericuJs  incwil' 
irnte,  et  babtatis  ibi  hoc  breve,  tefic  Ed-M.  Coke  20  hcrj.  anna  regni 
Hojiri  10. 

This  is  the  ufuall  forme  of  the  writ  of  habeas  corpus  in  the  kings 
bench,  i:ide  Mich.  5  E.  4.  Rot.   143.  coram  Regc,   JiLtfars  cafe,  C  53  J 

under  the  telle  of  Sir  John  Markham. 

Rtx  <vkecom.   London,  jalutem.     Pradpimus    'uobisy  quod  haheatis   In  the  common 
cera/n   jufiiciariis  no.lris,   apiid  Wellm.  die   "Jcvit  prox*  pofl  quinque   P^*^^**  ^^^  ^^1 
Jeptiman.   trafcbe,  corpus   A.    h.    quocunque    ncm.r.e  cenjcatur,  in  pn -    -^^  ^j^^^  court 
Jina  vefira,/ub  cuftodia  'veftra  detent,  ut  dicitur,  una  cum  die,  et  caufa   and  the  like  ia 
captionis   et    detention's  ejufdem,  ut  iidem  jufiiciar.  ncjiri,   'vi/a  caufa   the  efcbeqaer. 
Ula,  ulterius  fieri  fac*,   qucd  de  jure,   et  Jecundum  legem,    et   conjut- 
tudintm  regui  nefiri  Anglite  feret  fcuiend.   et  babeatis  ibi  hoc  brevet 
ttfie,  iffc. 

The  like  writ  is  to  be  graunted  out  of  the  chancery,  either  in   Outofthcchan- 
die  time  of  the  terme  (as  in  the  kings  bench)  or  in  the  vacation;   eery  genfraiiy, 
for  the  court  of  chancery  is  cfficijta  juftiiiee^  and  is  ever  open,  and    '  *^"^     ^  "^ 
Hever  adjourned,  fo  as  the  fubjeft  being  wrongfully  imprilbned,  ledge,  Sc^ 
may  have  juftice  for  the  liberty  of  his  perfon  as  well  in  the  vacation   a^. 
time,  as  in  the  terme. 

By  thefe  writs  it  manifeftly  appeareth,  that  no  man  ought 
to  be  imprilbned,  but  for  fome  certain  caufe:  and  thefe  words, 
ad  fubjiciend.  et  ruipiend.  iZc.  prove  that  caule  muft  be  Ihewed: 
for  other'vife  how  can  the  court  take  order  therein  according  to 
law? 

And  this  doth  agree  with  that  which  is  faid  in  the  holy  hiftory,  ACt.  Apo{^.  or. 
Sine  raticne  mibi  vidctur,  mittere  vinSum  in  carcerem,  et  caufas  ejus  non  *5-  '^-  "''• 
jign'Jicart.  But  fince  we  wrote  thefe  things,  and  pafled  over  to 
jnany  other  afts  of  parliament;  fee  now  the  peti.ion  of  right,  anno 
tertio  Caroli  regis,  reiolved  in  full  parliament  by  the  king,  the  lords 
.  fpirituall,  and  temporal!,  and  the  commons,  which  hath  made  an 
end  of  this  queflicn,  if  any  were. 

Imprifonment  doth  not  onely  extend  to  falfe  imprifonment,  and 
unjuft,  but  for  detaining  of  the  prifoner  longer  then  he  ought,  where 
he  was  at  the  firft  lawfully  imprironed. 

If  the  kings  writ  come  to  the  fheriiFe,  to  deliver  the  prifoner,  if   Hi!.  32  E.  r. 
he  detain  him,  this  detaining  is  an  imprifonment  againil  the  law  of  coram  rege. 
the  land:  if  a  man  be  in  prifon,  a  warrant  cannot  be  made  to  the   ?°-"  """  f  ?9- 
gaoler  to  deliver  the  prifoner  to  the  cuftody  of  any  perfon  unknown   p^fch.  3I  El'iz^** 
to  the  gaoler,  for  two  caufes ;  firft,  for  that  thereby  the  kings  writ  by  all  the  juf- 
of  habeas   corpus,    or    delivery,   might  be  prevented.     2.  The   '^i'^"- 
mittimus  ought  to  bee,  as  hath  beene  faid,  till  hee  bee  delivered  by   ^  ^- ^  ^,^- 
law.  '    zoE.4-6. 

If  the  flieriffe,  or  gaoler  detain  a  prifoner  in  the  gaole  after  his 
acquittall,  unltfs  it  be  for  his  ke&,  this  is  falfe  imprifonment. 

In  many  cafes  a  man  may  be  by  the  law  of  the  land  taken,  and 
imprifoned,  by  force  of  the  kings  writ  upon  a  fuggeftion  made. 

Againft  thofe  that  attempt  to  fubvert,  and  enervate  the  kings   Reg'f^.  64.  Rjt. 
lawes,  there  lieth  a  v/rit  to  the  fheriffe  in  nature  of  a  commiffion,   P«t!  21  E.  -. 
ltd  capiendum  impugnatores  juris  regis,  et  ad  ducendv.m  ecs  ad  ^atlam  de   F^-  r.  impugni- 
J\V7r_f/2/<r;  which  you  may  reade  in  the  Regifter  at  large.   Vbifupra.   t-'^s-*  J"'''-»™  -e- 
And  this  is  lex  terra',  by  prccefie  of  law,  to  take  a  man  without  an-   ^'" 
liver,  or  fummons  in  this  cafe :  and  the  reaibn  is,  inerito  hemjicium 
iegisamitlit,  qui  legem  ipfam  fubvertere  imendit. 

U  a  fouldier  after  wages  recf  ivcd,  or  preft  money  taken,  dcth  Rcglft,  24.  4^. 

abfent   »9l 


53  Magna '  Charta;  Cap.  29; 

abfent  himfelf,  or  depart  fiom  the  kings  fervice;  upon  the  certifi- 
cate thereof  of  the  captain  into  the  chancery,  there  lieth  a  writ  to 
the  kings  ferjeants  at  armes,  if  the  party  be  vagrant,  and  hideth 
himfelfe,  ad  capiendv.m  condiic^os  prof.cif:end.  in  obfequium  nojirunts  i3'c. 
qui  ad  didum  obj'equium  nofirmn  ^venire  fion  curaverint.  And  this  is 
lex  terrce,  by  procefle  of  ]aw,^ro  defetif.one  regis,  et  regni,  or  for  the 
fame  caufe,  a  writ  may  be  directed  to  the  fheriffe,  de  arreftando  ipfum, 
qui  pecuniam  recepit  ad  profcifcetidum  tn  obfequium  regis,  et  non  ejl  pro- 
beglft.  fol.  2,67.    feclus. 

■^    •  »•  233>  If  a  man  had  entered  into  religion,  and  was  profeffed,  and  after 

20  E.  a.  Cor.        ^^  departed  from  his  houfe,  and  became  vagrant  in  the  country 

233.  6  E.  3.  17.   againft  the  rules  of  his  religion,  upon  the  Certificate  of  the  abbot,  or 

azE.  3.  2.  prior  thereof  into  the  chancery,  a  writ  fhould  be  direfted  to  the 

[  54  I  fheriffe,  de  apofiata  capiendo,  whereby  he  was  commanded  in  thefe 

words;  preecipimus    tibi  quod  pr<efatu?n,  ^-Jc.  fine  dilatione  arrejies, 

et  pro- fat  abb  at.  ISc  liberesfecundum  regulam  ordinis/ui  cajiigand' ;  and 

this  was  lex  terra,  by  procefTe  of  law,  in  honorem  religionis. 

Reg-rtr.  59,  60.         If  any  lay  men  with  force  and  ftrong  hand,  doe  enter  upon,  or 

F.^  N.  B.  54.         keep  the  poffellion  either  of  the  church,  or  of  any  of  the  heufes,  or 

15  R.  2.  ca.  2.     glebe,  &:c.  belonging  thereunto,   the  incumbent  upon  certificate 

thereof  of  the  bi'hop,  or  without  certificate  upon  his  own  furmife 

Vide  Regift.         ^^V  ^?  ve  a  writ  to  the  {heriffe,  de  'vi  laica  amo'venda,  by  which  the 

284.  2? 9,  290.     fheriffe  is  commanded  in  thefe  words;  fr^cipimus  tibi  quod  omnetrt 

for  the  arrciling    .y/;^  I  ale  am  feu  armatam^  qu^fe  tenet  in  difla  ecclefa,feu  domibus  eidem 

ot  pvirv-^yors,        annexis,  ad  pacem  nolxram  in  com.  tuo  perturband.  Ime  adatione  amo'veas,' 

which  make  ^  .     ;  ■^     m  ■  ■  ,  j.         r  .      i- 

purvevance  of       ^^ P  V*-''^  "'^  hac parf;  refjientes  tn'veneris,  eos per  corpora  Jua  attachias,  et 

the  men  of  the     in  prfona  nofrafal-vo  cufiodia:,  ^c.  and  this  is  lex  terra,  by  proceffe 

church.  of  law,  pro  pace  eeclefia, 

Regiilr.  89.  Alfo  a  writ  of //f  exeas  regnum  may  be  awarded  to  the  (heriffe,  or 

"  ^    H  \  ?^         juftices  of  peace,  or  to  bo'h,  tha.t  a  mari  of  the  church  fhall  not  depart 

a\  t\t"-,..  ^^I       ^^^  realme;  the  effedl  wh.ereof  is;  quia  dati^m  eft  nobis  u.telligere,  quod 

4j-i'^^3r,  92.  yi     Ti       1  1  1      •  I  '  J 

1  Eliz.  165.  ■^-  -o-  clericus  v.rjas  partes  cxteras,  ad  qua?fiplurima  nobis,  et  quamplu- 

rima  de  popufo  nojiro  prerjudicialia,  ct  damnofa,  ibidem  prcfeqiiend.  tranf- 
ire  proponit ,  l^c.  tibi  praxipimus,  quod  pradiSi'  A.  B.  coram  te  corpora- 
liter  'venire  facias,  et  ipfum  ad fifficientes  manucaptores,  invcnicnd.  l^c. 
Et  Ji  hoc  coram  te  facer  e  recufwverit,  tunc  ipfum  A.  B  proxima  gaola 
commit t as  falnjo  cuflod'end.  qnoufque  hoc  gratis  facer e  'voluerit.  And 
there  is  another  writ  in  the  Regiller  diredled  to  the  party  either  of 
the  clergy  or  laity.  And  this  is  lex  terra,  by  proceffe  of  law,  pro 
bono  publico  regis  et  regni;  whereof  you  may  reade  more  at  large  in. 
the  third  part  of  the  Inftitutes,  cap.  Fugitives. 
Rpgift.  267.  Upon  a  furmife  that  a  man  is  a  leper,  one  that  hath  tnorhum  ele- 

F.  N.  B.  234.  pha-ntiacum,  fo  called,  becaufe  be  ha  h  a  fkir  like  to  an  elephant, 
2~  B-'it^'o'"  there  may  be  a  writ  direft.c'  vo  the  Hieriffc,  quia  accepimus  quod  I  de 
,p  88.'  Fleta  ^'  Icprcfus  ex'fiit,  et  intrr  homines  ccmitafus  tui  ccmmuniter  con>verfatur, 
\\'.  6.  ca.  39.  tifr.    ad  gra^ve  damnum  homln"  pr^a.    et  propter  contagionem  morbi 

Hil.  7H.  5.  prad.  pericidum  manifeflum,   l^c.  tibi  pr-^ctimus  quod  ajjumptis  tecum 

^^■^^^^^-  ^"^-    aliqiiib.s  difcretis  et  Icgalihus  hominibus  ct  comitat.  prad.  7ion  fufpeiV, 
22  E^^.'^irdorf,    ^'^'  ^'^  ipjiim  I.  accedas,  l^c.  et  examines,  <3c.  etf  ipfum  leprcfum  in-ve- 
20.  pee.  m.  14.      neris,  ut  pradifl'  efl,  tunc  ipfim  hone/iicr:  mcdo..  quo  [iter  is  a  communione 
hoinlnum  piradiEl^  amcveri,  etfead  locum  fol:  tarium  ad  habit  and^  ibidem, 
prouttnoris  eft,  t ransf err e  facias  indilate,  l3c.     And  this  is  lex  terra, 
by  proceffe  of  law,  for  faving  of  the  people  fiom  contagion  and 
infedlion. 
Lib.  TO.  fo.  74.         But  if  any  man  by  colour  of  any  authority,  where  he  hath  not 

in  ihe  cafe  of  the  any 

Mar/lialfea. 
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anv  in  that  particular  cafe,  arrefl,  or  imprifon  any  man,  or  caufe  Rot-  Par'- 
him  to  be  arrefteJ,  or  imprifoneJ,  this  is  againu  this  ad,  and  it  is  4?  ^'  3_"^  ^^^ 
mo*  hitefull,  when  it  is  dene  by  countenance  of  juilice,  j.^^^-* 

King  Kdw.  6.  did  incorporate  the  town  of  3.  Albons,  and  granted   ^ii,  r  foU  64. 
y  ,,to  them  to  rr.ake  ordinances,   &c.  they  made  an  ordinance  upon   ciarkscafc. 
'*■  paine  of  imprifonment,  and  it  was  adjudged  to  be  againll  this 
llatute  of  Magna  Charta;  {o  it  is,  if  fuch  an  ordinance  had  been 
contained  in  the  patent  it  i'elfi. 

All  commiSions  that  are  confonant  to  this  adl,  are,  as  Iiath  been 
£a.ld,  Jircun^um  legem,  et  conjiutudinan  Anglite. 

A  cominiHion  was  made  under  the  great  feale  to  take  I.  N.  (a  4*  Aff.  pi.  5. 
notorious  felon)   and  to  feife  his  lands,  and  goods:  this  was  re-   R^^  Parliam. 
folved  to  be  againll  the  law  of  the  land,  ualefle  he  had  been  en-      '     *    •     •    '* 
dialed,  or  appealed  by   the  party,  or  by  other  due   procefie  of 
law. 
^         It  is  enaded,  if  any  man  be  arrefied,  or  imprifoned  againft  the   Rot.  Parllam. 
forme  of  this  great  charter,  that  he  bee  brought  to  his  anfwer,  and   2  H.  4.  nu.  60. 
jhave  right. 

No  man  to  be  arretted,  or  imprifoned  contrary  to  the* forme  of 
the  great  charter. 

See  more  of  the  feverall  lawes  allowed  within  this  land,  in  the 
firft  part  of  the  Inftitutes,  fed.  3. 

The  philofophicail  poet  doth  notably  defcribe,  the  damnable 
and  damned  proceedings  of  the  judge  of  hell,  [  55  1 

Gncfim  hie  Radiamanthus  habet  durijjima  regndt  Virgil. 

Caftigatque,  audit  que  dolos,/uhigitque  fateri. 

And  in  another  place, 

.  _  leges  Jixit  precio  atque  rejixit, 

Firft  h6  puniftieth,  and  then  he  heareth:  and  laftly,  compelleth  to 

confeffe  and  make  and  marre  lavves  at  his  pleafure;  like  as  the 

centurion  in  the  holy  hiftory,  did  to  S.  Paul:  For  the  text  faith,   AS.  Apoft.  c. 

Centwrio  apprehendi  P aulum jiilJit ,  etfe  catenis  ligari  et  tunc  inteircgabat,    22.  v.  Z4-  27^ 

quis  fuijdet,  et  quid  feajfet :  but  good  judges  and  juftices  abiiorre 

thefe  courfes. 

Now  it  may  be  demanded,  if  a  man  be  taken,  or  committed  to  I 
prifon  centra  legem  terrte,  againft  the  law  of  the  land,  what  remedy  \ 
hath  the  party  grieved?  To  this  it  is  anfwered:  firft,  that  every      ' 

aft  of  parliament  made  againft  any  injury,  mifchiefe,  or  grievance  -— 

doth  either  exprefsly,  or  impliedly  give  a  remedy  to  the  party 

wronged,  or  grieved :  as  in  many  of  the  chapters  of  this  great 

charter  appeareth ;  and  therefore  he  may  have  an  aftion  grounded 

opon  this  great  charter.     As  taking  one  example  for  many,  and      / 

that  in  a  powerful!,  and  a  late  time.  Pafch.  2  H.  8.  coram  rege  rot.      \ 

538.  againft  the  prior  of  S.  Ofwin  in  Northumberland.     And  it  is   -g  e.  3.  cap  g, 

provided,   and  declared  by  the  ftatute  of  36  E.  3.  that   if  any 

man  fce!eth  himfelfe  grieved,  contrary  to  any  article  in  any  ftatute, 

he  ftiall  have  prefent  remedy  in  chancery  (that  is,  by  original!  writ) 

by  force  of  the  faid  articles  and  ftatutes. 

2.  He  may  caufe  him  to  be  indided  upon  this  ftatute  at  the  kings 
fuite,  whereof  you  may  fee  a  precedent  Pafch.  3  H.  8.  Rott.  71. 
ccram  rege.     Rob.  ShefSelds  cafe. 

3.  *  He  may  have  an  habeas  corpus  out  of  the  kings  bench  or   =  Sss  the  rf fola- 
chancery,  though,  there  be  no  priviledge,  &c.  or  in  tne  court  of  tion  of  a:i  :he 

II.  Inst.       •  F  common  J^^S**"^ ^"6- 


^^  Magna  Charta.  Cap.  2!^* 

land  in  t^e  an-  common  plcas,  OT  eichequer,  for  any  officer  or  priviledged  perfon 

ItZ^  ^°  Vf  ^^'  there ;  upon  which  writ  the  gaoler  muft  retourne,  by  whom  he  was 

ciei^v  herclt'ter  Committed,  and  the  caufe  of  his  imprifonraent,  and  rf  it  appeareth 

at  Ijrge  in  t:,e  that  his  imprifonntcnt  be  juft,  and  lavvfull,  he  fliall  be  remaunded 

expofiiion  of  the  to  the  former  goaler,  but  if  it  fhall  appeare  to  the  court,  that  he 

i^atute  ofartic.  ^y^j  imprifoned  againft  the  law  of  the  land,  they  oaght  by  force  of 

/'  ^'^       "'•  this  liatute  to  deliver  Mm;  if  it  be  doubtfuU  and  under  confidera- 

and  22.  artic,  .  i      i     -i     i 

Of" the  writ  of  tion,  he  may  be  bailed. 

habeai  corf'us  kz       In  5  E.  4.  coram  rege  Rot.    143.  John  Keafafs  cafe,  a  notable- 
more  in  the  ex-  record  and  too  long  here  to  be  recited. 
pofition  upon  j^  gj;^^  ^^^^  L^^S  ^^f;^ 

the  (tat.  ot  W.  T         «•         T^i-       T-k-  G  r. 

,  J  In  I  &  2  Eliz.  Dier.  175.  Scrogs  caft. 

In  iSEIiz.  Dier.  175.  Roland  Hynds  cafe /«■  w^r^^W, 

4.  He  may  have  an  adrlion  of  falier  imprifonment,   lO'H.  7.  fol. 

17.  but  it  is  entred  in  the  court  of  common  pleas  Mich.  11  H.  7. 

Rot.  327.  liilarie  Warners  cafe,  and  it  appeareth  by  the  record, 

that  judgement  was  given  for  the  plarntife:  a  record  worthy  of 

obfervation. 
*•  Regift-.  77.  5    *>  He  mav  have  a  writ  de  homine  replegiandd. 

F.  N.B.  66.  Vide  Marlebridge,  cap.  8. 

Bra<ft. !.  3.  f.  ^    c  f^e  might  by  the  common-law  have  had  a  writ  de  odio,  ei 

^Recift  8^         afia,!is  you  may  fee  before,  cap.  26.  but  that  was  taken  away  By 
a6S.  F.  N.  B.       ilatate,  biit  now  is  revived  agalne  by  the  llatute  of  42  E.  3.  cap.  i. . 
2.4^.  258.  Brail,   as  there  it  alfo  appeareth.     It  is  faid  in  ^  W.  2.    Sed  ne  hujufmodi 
'•  3-  *"■  154-  appellati,  md  indictati  din  detineantur  in  pr  if  on  a,  habeat  breue  de  odio 

ri^   ^''^■^^'     \et  atia,  ficilt  in  Magna  Charta,  etaliis  ftatutis  did*  eft  :   and  by  the 
oc.  cap.  9.      1^^.^  ^^  ^^  ^^  g^  ^^  ^j^  ftatutes  made  againlt  Magna  Charta  are 

.  I  repealed. 

""  '^^■"°J  <v  \  §•  (9)  NuUi  ^mdemus,  ^r.]  =  This  is  fpoken  ii*  the  perfon  of  the 

capes'  §  I,  2.^"  king,  who  in  judgement  of  law,  in  all  his  courts  of  julHce  is  prefent, 

FleCii,  \.  2.  c.  12.  and  repeating  thefe  words,  nulls  ^endemus,  tffc. 

Ocham,  cap.  And  therefore,  every  fubjeCt  of  this  realme,  for  injury  done  to 

quid  <;po"te  o^  j^jj^  j^  /^^^^-^^  ten-is,  'vd  perjona,  by  any  other  fubjeft,  be  he  eccle- 

■^•rcmDus  ^.  N.  fj^iii^-j^i^or  tcmporall,  free,  *or  boad,man,  or  woman,  old,  or  young, 

-  c%  E.  3.  nu.  or  be  he  outlawed,  cxcammunicated,  or  any  other  without  excep- 

S  1  7.  38  E.  3.  tion,  may  take  his  remedy  by  the  courfe  of  the  law,  and  have 

'%. )  '.V  ^^'  ^^  juilice,  and  right  for  the  injury  done  to  him,  freely  without  fale, 

a,  Y'r..3^"-i9'  fully  without  any  dehiall,  and  fpeedily  without  delay. 

^    1  n.^S.^c;':!.  Hereby  it  appeareth,  that  judice  mall  have  three  qaalities,  it 

1.4.  nu.  3a.  TC.n'^Y.ii.  libera,   quia  nihil  iniqimts   ^vcnali  jujlitia;  plena ^  quia jujiitia 

20  R.  a.  dnes  non  debet  cLuidicare  ;  et  celeris,  quia  dilatio  eji  qucedafn  negaito;  and. 

\'^"r.  V'  l^'  ^'  rs  ^^^"  ^'-  '^^  ^°^^  juftice  and  right. 

7  E^A 'cV  1^°'  ^^°^  ^''^^'^  negabimts,  a:d  diferctmts,  isV.]  Thefe  words  have 
26  H.  8.  cap.  3.  beene  excellently  expounded  by  latter  afts  of  parliament,  that  by  no 
S7  H.  8.  cap.  II.  meanes  common  right,  or  common  law  fhould  be  difturbed,  or  de- 
*  [  56  ]  layed,  no,  though  it  be  com.manded  under  the  great  fealie,  or  privie 
2  E.  3.  c.  8,  feale,  order,  writ,  letters,  melTage,  or  commandement  whatfoever^ 
14  E.  3.  c.  14.  either  from  the  king,  or  any  other,  and  that  the  juilice.s  Ihall  pro- 
II  R  2  ca'p^ii  ceede,  as  if  no  fuch  writs,  'letters,  order,  meflage,  or  other  corn- 
Rot.  Pail.  2  R.  2!  mandement  were  come  to  them.  Judiciim  reddilum  per  defaltum 
nu.  51.  ajirmatur,  ncn  ubjiante  breve  regis  de  prorogatione  judidi. 
Rot.  Pari.  "  i^jijit  ti^e  common  lawes  of  the  realme  fliould  by  no  meanes  be 
E  "iff' 186  ^'^  delayed,  for  the  law  is  the  fureft  fanftuary,  that  a  man  can  take, 
I  E.'-!  f.  2-.  '"in^^  the  llrongeft  fortreffe  to  ptotedl  the  weakeftof  all;  kxtfitu- 
•z  E.  3.  3.  tijfimacajjis,  d^Vid./iib  clypeo  iegis  nemo  dedpitur  :  bot  the. king  may 
14  E.  3.  '                                                              ftay 

tit.  Jour.  24. 
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ft.  y  hii  owne  fulte,  as  a  capias  fro /xe,  for  the  king  may  refplte  his  18  E.  3.  47. 

£ne  and  the  lilce.  _  _  ^%^'^\l'J^' 

All  proreilions  that  are  not  legal],  which  appeare  not  in  the  pafc*  •j'h  4. 
Regiiler,  nor  warra't 'd  by  our  books,  are  expreisiy  againft  this  coram  :ege 
blanch, »tt//V  /^ijfferemus :  as  a  protefticn  under  the  grcatfeale  granted  Rot.  16.  War- 
to  any  man,  dire^ed  to  the  fherifes,  &c.  and  commanding  them,  '*''•'•  ^"f-  P-*^'- 
that  they  ft*Il  not  arreft  him,  during  a  certaine  time  at  asy  other  5  *^-  +•  ""•  33- 
mans  faite,  which  harh  words  in  \\.,per  pnfrogativam  nsjlram,  qy.am  „  h.  6  co  b. 
nolumus  effenrgtienda!n%  yet  inch  prCteiflions  have  beene  argued  by  fortcfc.  cap.  51. 
the  judges,  according  to  their  oath  and  duty,  and  adjudged  to  be  F-  N.  B.  237. 
void:    as   Mich,    ti   H.   7.    Rot.    124.  a  proteclion    graunted  to  »4o-iiH.  4. 
Holmes  a  vintner  of  London,  his  factors,  fervants  and  deputies,  '  '^^-    '    \c, 
&c.  refolved  to  be  againft  law,  Pafch.  7  H.  8.  Rot.  66.  fuch  a  pro-  Mich,  n  H.  7.' 
teftion  difallowed,  and  the  fherife  amerced  for  not  executing  the  Rot.  124.  in 
writ.    Mich.  13  &  14  Eliz.  in  Kitchcocks  cafe,  and  many  other  of  "^^^  ^»nc. 
latter  time :  and  there  is  a  notable  •  record  of  auncienc  tine  in  2  2  E.  n^',  ^7  ^" 
t.  John  de  MerihaXls  ca.{e,  non  periinet  ad 'vicecomi/em  de  proteSione  jj^^"^ 
regis judicarCj  into  ad curiatK.  Mich.  13.  &  14. 

(11)  'Jtiflitiam  ■velre3um.'\   Wee  (hall  not  fell,  deny,  or  delay  juf-  E!iz.  in  com. 

ticeand  right.     Jujlitiam  vel  reSlum,  neither  the  end,  which  is  juf-  ^^"•'^-  Hitch- 

tice,  nor  the  meane,  whereby  we  may  attaine  to  the  end,  and  that  *^°*^'"*=^'=- 

is  the  law,  .    ^  6  18 

ReBum,  right,  is  taken  here  for  law,  in  the  fame  fenfe  thatyW,  •  Pat".  2z  E.  i. 

often  is  fo  called,  i.  Beeaufe  it  is  the  right  line,  whereby  julHce  Rot.  39.  coram 

diftributative  is  guided,  and  direded,  and  therefore  all  the  commif-  ""^s^  ^'^^*- 
fionsofoier,  and  terminer,  of  goale  delivery,  of  the  peace,  &c.  have      p  *'  "°'  ^' 

this  claure,_/iii.7.7r/  quod  ad jujiitiam  pertinet ^  fecundum  legetn,  and  con-  2  E.  3.  cjp!  S. 

/tntudinem  Angliie,  that  is,  todoe  juilice  and  right,  according  to  the  7  H.  4.  cap.  14- 

rule  of  the  law  and  cuftome  of  England;  and  that  which  is  called  »  ^-  4-  "p.  i. 

common  right  in  2  E.  3.  is  called  common  law,  in  14  E.  3,  &c.  and  ^  „ "  ^  '^^^'  ^' 

in  this  fenfe  it  is  taken,  where  it  is  faid,  ita  qd.ftet  redo  in  curia,  i.  t  h  t^ "  p  V 

legi  in  curia.     2.  The  law  is  Called  return,  beeaufe  it  difcovereth.  Seethe  i.  part  of 

that  which  is  tort,  crooked,  or  wrong,  for  as  right  fignifieth  law,  fo  thelnftitut.  feft. 

tort,  crooked  or  wrong,  fignifieth  injurie,  and  injuria  eji  contra  jus,  *54- 

againft  right:  reda linea  eJi  index fui,et  oS/iqui,  hereby  the  crooked  ^"J^f'^.^^ "»>'«• 

cord  of  that,  which  is  called  difcretion,  appeareth  to  be  unlawful!,  ""^^J"^' 
unlefle  you  take  it,  as  it  ought  to  be,  difcretio  eft  difcernere  per  legem, 
quid  fit  jujlum,     3.  It  is  called  right,  beeaufe  it   is  the  beft  birth- 
right the  fubjeft  hath,  for  thereby  his  goods,  lands,  wife,  children, 
his  body,  life,  honor,  and  eftimation  are  proteded  from  injury,  and 

wrong:   major  b<£reditas   'venit  utiicuiq;  ncjlrum.   a  jure,  et  lenbus,  cicero 
quam  ci  parentibus, 

4.  Laftly,  reilum  is  fometime  taken  for  the  right  it  felfe,  that  a 
inan  hath  by  law  to  land :  as  when  wee  fay  there  lieth  breve  de  redo,  f  ^7  1 

in  fo  much  that  fome  old  readers  have  fuppofed,  thzt  return  in  this  L  J/  J 

chapter,  Ihould  be  underftood  of  a  writ  of  right,  for  which  at  this 
day  no  fine  in  the  hamper  is  paid.  As  the  goldfiner  will  not  out  of 
the  duft,  threds,  or  (hreds  of  gold,  let  palTe  the  leaft  crum,  in  refped 
of  the  excellency  of  the  metall :  fo  ought  not  the  learned  reader  to 
let  paiTe  any  fy liable  of  this  law,  in  refped  of  the  excellency  of  the 
matter. 
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/^  MNE  S  v:rrcatcres  ( i ),  ni/i  pnb- 
^  lic'e  antea  pj'cbibiti  fucrlnt^  ba- 
be a  ntfo.lv  um  etfecuriim  conduS^um.,  ex  ire 
deAf.glia^  ct  Vdnire  in  Angliam^et  mo- 
rari^  et  ire  per  Angiiain^  tarn  per  ter- 
"  ramj  quam  per  cquam^  eid  emendum^f 
velvcndendtim.,  fine  omnibus  malis  tolne- 
tis  [2}  per  antiquas  et  reSla  conjue- 
tndines  (3\  prater  quam  in  tempore 
gue:  rcs.  ht  fijint  de  terra  contra  nos 
guerrina.,  et  tales  inveniavtur  in  terra 
nojira  ifiprincipio  guerra^  attachientur 
f.yie  da'npno  corporum  j-  orum^  vet  re- 
rum^  done-:,  iciaiiir  d  nobis.,  v  I  a  cat>i- 
iali  jit/l'tmrio  nojfroy  quomodo  merca^ 
tores  terns  nojlrcs  traStantur^  qui  tunc 
itiveniantur  in  tera  ilia  ..  antra  nos 
guerrina.  Et  f,  nojiri  fo.lvi fint  ihl^ 
aliijajvi  lint  in  terra  nojlra. 

(i2  Rep.  33.  2  Roll.  115.  1   Bulftr.  134.  9  Ed 
3.  ua;.  4,  c,  2.  2R.  2,  ftat,  i.  c.  1.  11  R.  2.  c.  7, 


A  L  L  merchants  (if  they  Were  not 
openly  prohibited  before)  (hall 
have  their  fafe  and  fure  conduit  to 
depart  out  of  England,  to  come  into 
England,  to  tarry  in,  and  go  through 
England,  as  well  bjrland  as  by  water, 
to  buy  and  fell  without  any  manner 
of  evil  tolts,  by  the  old  and  rightful 
cuftoms,  except  in  time  of  war.  And 
if  they  be  of  a  land  making  war  againft: 
us,  and  be  found  in  our  realm  at  the 
beginning  of  the  wars,  they  (hall  be 
attached  without  barm  of  body  or 
goods,  untill  it  be  known  unto  us,  or 
our  chief  juftice,  how  our  merchant* 
be  intreated  there  in  the  land  making 
war  againft  us ;  and  if  our  merchantis 
be  well  intrented  there,  theirs  Ihallbe 
likewife  with  us. 


.  3:  flat.  I.  c.  I.   14.  Ed. 

) 


flat.  I.  c.  2.  25  Ed. 


(i)  Qmms  mercatores ."^  This  chapter  concerneth  merchant 
ftrangers. 

Firft  it  is  to  be  confidered,  what  the  auncient  lawes,  before  this 

ftatute,  w^re  concerning  this  matter. 

Mirror,  cap.  i.         By  the  auncient  kings  (amongft  whom  king  Alfred  was  one)  de^ 

h  3-  fendiifuit  que  nul  7?ier chant  alilne  hantaji  AngUterrc fcrfque  aux  ^fcires, 

ne  que  nul  demur rajl  in  la  terre  oujler  ip.  jours.   Mercatoru  VM'vigia,  'vel 

Int.  Irges  Ethel.    i?ii?n''coru?n  qiiidem,  qu^cunq;  ex  alto  (nuUis  jaSiata  tempejiatibus)  in 

cap.  2,  portum  aliquem  iii'vehenlur,  tranquillapace  frmmtor;  quin  etiam  jl maris 

acta  fiuctihiis  ad  dcmicilium  aliqucd  illujtrc,  ac  pads  benefcio  donatum 

nwuis  appulerit  itiimica,  alq;  ijluc  nauta  confugerinty  ipji  ei  res  illorum 

cmnes  augujia  pace  potiuntor. 

z.  It  is  to  be  ieene  what  this  ftatute  hath  provided. 

1.  That  befoie  this  llatute,  merchant  llrangsrs  might  be  pub- 
liquely  prohibited,  publice  prohlheantur.  And  this  prohibition  is 
intendab'.e  of  merchant  llrangers  in  amiiie,  for  this  aft  provideth 
afterward  for  merchant  llrangers  enemies;  and  therefore  the  pro- 
hibition intended  by  this  act,  mufl  be  by  the  common  or  publique 
councell  of  the  realme,  that  is,  by  acl  of  parliament,  for  that  it  con- 
cerneth the  whole  realme,  and  is  implyed  by  tjiis  word  (p*b- 
Itce.) 

2.  That  all  merchant  ftrangers  in  amity  (except  fuch  as  be  fo 
publiquely  prohibited)  faall  have  fafe  and  fure  conduft  in  7  things. 
I.  To  depart  out  of  England.  2.  To  come  into  England.  3.  To 
tarry  here.     4.  To  goe  in  and  through  England,  as  well  by  land 

as 
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as  by  water.    5.  To  buy  and  to  fell.     6.  Without  any  manner  of 

evil!  tolles,     7.  Bj  the  old  and  rightfull  caficmej. 

Now  touching  merchant  ftrangers,  whole  loveraigne  is  in  warre 
with  the  king  of  England. 

There  is  an  exception,  and  provlfion  for  fuch,  as  be  found  in  the  [  5^  ] 

realme  at  the  beginning  of  the  warre,  they  ihal!  be  attached  with  R  gi '.  1:9.  tie 

apriviledge,  and  !im  tation,  viz.  without  harmc  of  body,  or  gocis,  ^"^']  'r'^^-  •'^F'*' 

with  this  limitation,  unti  1  it  be  knowne  to  us,  or  our  chiefe  j  (lice  aiicn'l?"^'^'  '"^' 

(that  is  our  guardien,  or  keeper  of  the  real.ne  in  our  ablencr)  how  r,  ..  ^\,y<^rn. 

pur  merchants  there  in  the  land  in  warre  with  us  ihali  be  ir.treated,  Mkh.  iS  Z.  i. 

and  if  our  merchants  be  well  intreated  there,  theirs  Ihall  be  likewife  coram  r-se  tjL 

with  us,  and  this  isjus  helli.    Et  in  re^ublica  maxirne confirvanaa  jupj  lil^^^^f' 

jura  belli.  ^  ^  c^,' r  .^./r,  "r. 

But  for  fuch  merchant  ftrangers  as  come  into  th*  realne  afcer  the  j^-  27  E.  3 

warre  beginne,  they  may  be   dealt  wirh:i!l  as  open  ene:  ucs :  and  fta:.  2.  c.ip.  17, 

yet  of  auncient   time  three  men  had  priviied^e  eranied  them   in  '^'*^  ^^   '   '^''^• 
time  of   warre.     Llencus,  agnccia,  et  merccUor,  tempore  ttus.      Ut        ^^-  ^^ 

eretq;  CQlat,commutet,pacefriiUiiLur.  ^  fj    ,  <-.  7. 

*  The  end  of  this  chapter  was   for  advancement  of  trad.?,  and  j^  H,  6.  c.  7, 

traffique ;  the  meanes  for  t!=e  well  ufing,  and  intreating  of  me  chant  JS  H.  6.  c.  9. 

ilransers  in  all  the  oarticulars  aforefa  d,  is  a  matter  of  great  mo-  ^'^Y- ^'*'^' ''^  ' 
ment,  as  appeareth  by  many  other  afts  of  parliament,  for  as  they  be      p"^  "'^   j  -*' 

ufed  here,  fo  our  merchants  Ihali  be  dealt  withall  in  other  coun-  j^.  e.  3.  c.  2. 

tries,  25  F.  3.  c.'p.  3, 

(2)  Ma/a/o/^f/fl.]  I*  Evilltolles.  iii<.  2.  C.7. 
i  his  word  tolnetum,  and  telonium,  and  theolonium  are  all  one,  and  '^  „'  *'  '^^'^  ^' 

doe  fignify  in  a  generall   fenfe,  any  manner  of  cuftome,  fubfiuie,  b  l  b.  S.  f  1! 

preftation,  impofition,  or  fumme  of  mony  demanded  for  exporting,  46.  John  Wcbb^ 

or  importing  of  any  wares,  or  merchandizes,  to  be  taken  of  the  "'«■    ^^  'he 

buyer.    In  both  thefe  fenfes  it  is  here  taken  of  feverall  kind  of  tollts:  "P*^''  '""  »* 

more  fftall  be  faid  hereof,  in  the  expofition  of  the  ftatytes  of  W.  i.     g^  ^'  j^.^;..^ 

and  W.   z.     In  the  meane  time  fee   John  Webbes  cafe,  lib.   8.  ix-.  \^V..\.\%. 

fol.  46.  b.  e .  N.  B  227. 

^  They  are  called  mala  telnet  a,  when  the  thing  demanded  for  <••  ^^cft.  i.e. 

wares  or  merchandizes,  doe  fo  burden  the  commcdi^y,  as  the  mer-  ^°'  '^^    ^'  '"'P' 

chant  cannot  have  a  convenient  gain--;  by   trading  therewith,  ana  i\ ^  j^,.  pj^. 

thereby  the  trade  it  felfe  is  loft  or  hindered.     And  in  divers  ftatuies  i^.  i-  e.  3.  nu. 

tnaletout  for  maletott  or  maletout  is  a  French  word,  and  figniiieth  an  27 ■  2?.  and 

unjuft  exaftion.  ^'  5' 3  ""' 

Now  this  ad  after  it  hath  dealt  privativelv,/?.^^  omnibus  tnalis  tol-   f^'  •'^'  '  ]  '^\ 
.     .  1  /•  r  ^  •      ,    -"^  fcen  in  good  part, 

fietts.  It  goeth  on  for  more  iurety  amrmativcly. 

(3)  Per  (intiquas  et  redas  confuetudinej.^  That  is,  by  auncient  ard  See  the  expofitio 
right  duties,  due  by  auncient  and  la.  full  cutome,  which  h.ith  b?<n  ^i^-  i. cap.  31. 
the  auncient  policy  of  the  realme  to  encourage  merchants  ftrangers, 

they  have  a  fpeedy  recovery  for  tiieir  debts  and  other  duties,  &c, 
per  legem  mercator.\  which  is  a  part  of  the  common  law. 

This    word  conjuetudo,  hath  in  law  divers  fignifications.     i.  For  Ghnvil.  iib.  9. 

the  common  law,  as  confuetudo  Anglite      2.  For  ftatute  law,  as  con-  c.  7,116.  12.  op. 

tra  cott/uetudinem  communi  concilia  regai  edit .     3.   For  particular  cuf-  9- ^'^^  ^l'^  "  4- 

tomes,  as  gavelkind,  borough  Englilh,  and  the  like.     4.  for  rents  \l°^  ^'^'\    ^°' 

fervices,   &c.  due  to  the  lord,  as  confuetudmes  et  f;r'vitia.     5.  For  rVl'caV.^Eicr.c!' 

cuftomes,  tributes,  or  impofitions,  a:,  de  nyvis  conjuetudinibiis  le^atis  trf.  See  before 

in  regno,  fi've  in  terra.  Jive  in  aqua.     6.  Sub  .dies,   or  cuftomes  c- 4- ^'p.  Jtiw 

granted  by  common  confer  t,  tkit  is,  by  authority  of  parlia-nenr,  "^•' 
^r9  iouofuhlice,  and  thefe  be  antiqua,  et  re£la  conjuetudinsi  intended 

f  3  by 


ca- 
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bv  tiis  adl,  this  agreeth   with  that,  which  hath  been  faid  before  in 
the  end  of  the  exDofition  upon  the  eight  chapter. 

H-reby  it  appeareth  that  the  king  cannot Tct  any  new  impoll 

upon  the  merchant,  and  therefore  this  aft  provideth  not  only   af- 

See  ihe  {}:tute      firmati  veiy,  viz.  teranii'^uas,  ct  recias  confmtudines,  but  privately  alfo, 

6f  Carlile.  ,■  ,'  i^i  •   i-  i-    i  j  •  ,    ■  ' 

„  17   ,   f     , .     hne  oinmbus  malts  tolr.etis,  within  which  v/ords  new  impoiitio  's  are 

-^  L.  I.  ror  this  "•       i     ,    j  ,  .  1,1;/  n 

vvordimpornion,  mcluiea,  and  are  here  called  »?i3/«  tolneta,  as  oppofitc  10  ancient 
and  from  whom  and  rightfuil  cuitomes,  or  fubfidies  graunted  by  auihority  of  par- 
it  came.  liament. 

Dier,  51  H.  2.  And  where  fome  have  fuppofed,  that  there  was  a  cuftom  due  to  the 

^Kl  '^ly'  ^"'     ^^"S  ^y  ^"^  common  law,  as  well  of  the  Granger,  as  of  the  Englilb, 
jg  „_'  '        *        called  an/iqua  aijtuma,  viz.  for  wools,  wooll-fells,  and  leather,  tnat  is 
to  fay,  for  every  fack  of  vvcoii  containing  ?,6  (lone,  and  every  lionq 
r  59  j  '4  pound,  vj.  s.  viij.  d.  and  for  a  laft  of  leather,  xiij.  s.  iiij.  d.  Cer- 

tain it  is,  that  thofe  cufiomes  had  their  beginning  by  common  con- 
fcnt  by  aft  of  parliainent,  for  king  E.  1.  by  his  letters  patents  rcr 
Rot.  Pat.  x.  E.     citeth,  cum  pradati,  ?nagnates,  ef  foi-i  cotpiiututas  quandam  nq-vam  con- 
I.  m.  I,  rot.  fi-  fuetudimm  nobis  et  hceredihus  no/iris  de  lanis,  peliibus,  et  coriisfijiz.  dg 
^^^^^^.^'^'r"^'  fa^'^o^^'"''^  ^i"iid^  mnrc^  de  "^00.  pcUibus  dimid'  marc\   et  delajio  corii 
1.  ir.c'  retorn.    '   ^^"'  ^'  ^''"-  ^-  ^v    Herein  fiiure  things  are  to  be  oblervecl.    i.  That 
brevium.  ex  pte.   thefe  cullonies  had  their  creation  by  authority  of  parliament,  and 
rcmem.  The-       were  not  by  the  common  law,  appearing  by  tliefe  woxd.%,  quatidam 
fact  inScac.        ne'vam  confuetudinem,  fo  as  ic  was  new,  and  not  old.     2.  1'hat  this 
new  caliome  was  graunted  to  king  Edw.  i.  proved  by  this  word 
nobis.     3.  That  it  was  graunted  at  the  parliament  holdcn  3  E.  1. 
commonly  called  W.  i.  (though  the  record  thereof  cannot  be  found) 
for  the  faid  patent  bears  date  lo.  Nov.  anno  3  E.  i.  which   was 
jieare  the  ending  of  that  yeare,  and  the  parliament  was  holden  in 
Claufo  Pafch.  before,     4.  That  here  conjuetudo  fignifieth  acuftome, 
or  fabfidie  graunted  by  common  confent  by  parhaiTieht,  and  in  that 
fenfe  it  is  hc;re  taken,  and  likewife  in  the  liatute  of  51  H.  T,.Jiatu- 
Rnt.  Pat.  anno     turn  de  fcaccario,  for  in  48  H.   3.  proclamation  was  made,  contra 
48  H,  3.  a  tcrgo.  fuggerentes,  i5c.     Regem  'velle  exigere  taliagia  inconfueta,  et  introducere 

extraneos. 
Anno  25  Y.  i.         And  herewith  agreeth  the  aft  of  parliament  commonly  called 
Seemoiein  the     cnnfirmationes  cartarum  (which  is  but  an  explanation  of  this  brancK 

*'.^'fTT.!'^  oi Mazna  ChartaJ  wherein  it  is  enaftcd,  that  for  no  occafion  any 
that  Itatute.  .,      •i>  „  ,  ■/         .     ,,  ,  ,         ,        ,      ,..  1  •     !■    •  1 

aide,  tafks,  or  takings  mall  be  taken  by  the  king,  or  his  heires,  but 

by  the  common  afient  of  the  realme,  faving  the  auncient  aides,  and 
takings  due  and  accuftomed. 
Rot.  Parliam.  And  whereas  the  moft  of  the  whole  comminalty  of  the  realme 

13  H.  4.  nu.  18.   £fjjje  themfelves  hardly  grieved  of  the  maletout  (or  ill  toll)  of  wooUs, 
A  new  office         ^.j^^^  j^  ^^  ^^^^  of  eyery  fack  of  wooll  40.  s.  and  prayed  the  faid  king' 
feetn  charge  of     to  releafe  the  fame,  thereupon  the  faid  king  did  releafe  tne  fame, 
the  fubjeft,  is  a-   and  graunted  further  for  him  and  his  heires,  that  no  fuch  thing 
gainft  this  ad  of  Hiould  be  taken  without  their  common  affent,  and  their  good  will; 
?5  £•  !•  2"J  of     and  in  that  aft  there  is  a  faving, y^n/f^  a  nous,  et  nous  heires  la  cujiume 
Itter  Ibliowin".     ^^  laynes,  pealx,  et  quiures  woant  gr ante  per  la  comminaltie  avaudif; 
"■     So  as  this  aft  of  parliament  proveth  that  the  faid  cuftome  of  vj.  s. 
viij.  d.  for  wooll,  and  xiij.  s.  iiij.  d.  for  leather  was  graunted  by- 
parliament. 
Ann^  -41,  r.  By  the  ftatute  ile  tallagio  non  concedendo  (\vhich  is  but  an  expla- 

^'^^J?"/'^  'V'l*-     ratit  n  of  this  branch  of  the  ftatute  oi  Magna  Chart  a)  it  is  provided: 
^a^tute,  °"  °      '^   Nullum  tallagium  njel  auxilium  per  nos  'vel  haredes  nojiros  in  regno  nojiri 
tonatur,feu  k^eturfine  voluntate  ct  ajenju  arcbiepijco^orum,  epijcorum,  c^r 
i         ■  ..     ,  ,  .        mifums 
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mi  turn,  baronuvtt  mi!itum,  burgenjium,  et  aliorum  liherorum  camit^  tie  re  gnu. 
nojlro ;  lo  as  E.  l.  in  conc'ulion  added  the  cfFi^^t  of  the  claufe  con- 
cerniag  x^\^  mat  er.  which  in  i;is  e:semplification  he  had  omitted  out 
of"  Magna  Charta, 

See  cap     itineris  de  nwis  confuetudinibut  levatis  in  regno,  five  in   Cap.  itinsris. 
terra,  Jtnjt  in  aqua,   ISc.   where  c^iijuefuditfts  are  taken  for   caf- 
tomes. 

Upon  grant  to  merchant  ftrangers  of  divers  priviledges,  liberties.    Rot  chartarum, 
and  imnani  i.'?  they  e^raunted  to  the  king  and  his  iieirs,  de  quohbet    3'  ^-  ^-  ''"•.44» 
Ja^co  lan^e  ^od.  de  ZHcremcnto  ultra  cujiu/,iafn  antiquam  di.iiid'  marc*     .   "t* '  iw^ato* 
^«<r  prius  fuerit  perfoiuta  et  Jic  pro  lajlo  coriorurn  dimid*  marc*,  et  de        * 
trejlentij  pelii^iis  lanatis  /^od.  ultra  certum  illud,  quod  ct  aa:iqua  cuf- 
tuma  fuerit  priiis  i.atum.    Note  here  the  cullome  which  was  graunted 
3  h.  1.  is  herccal'eufi;?.'?:'*/?  cufiuma,  and  this  new  cufiomc  is  call- 
ed nova  cufiuma,  and  fometime  the  one  is  called  magna  cufiuma,  an4 
the  otn  r  par-va  cufiuma. 

2.  Here  it  appeareth  that  merchants  ftrangers  p^id  the  former 
iCuftome. 

Moreorer  by  that  charter,  poundage  of  three  perKe  upon  the 
found  was  graunted  to  the  king,  and  his  heires  by  the  merchant 
Itrangers,  et  de  quotibet  'vini  nomine  cufiumee  duos  jolidcs,  isc.  and 
this  a:  this  day  is  called  butlerage,  and  is  paid  onely  by  merchant 
il rangers ;  but  priiV.e  is  paid  by  the  Englifh  onely,  except  tne 
citizens  of  London,  and  this  is  an  auncient  duty :  for  I  finJe  it  R^r,  Pat,  anno 
accounted  fcr  in  the  raigne  of  H  3.  by  the  kings  butler,  and  is  40  H.  j. 
called  ieria  prifa,  which  at  tiie   firft  was  graunted  in  lieu  and  iatis.  [  ^'^  j 

/action  of  purveyance  for  v\ines.     And  laltly,  by  that  charter  it  is 
graunted,  quod  nulla  exadio,  prija,  'vel  p- a,iaiio,  out  aiiqucd  aitud   Fleta,  lib.  2. 
finus  /uper  per  Jonas  mercatorum  cdienorum  prai.ifV ,  fiu  bona  ecrun-    ca.  ai. 
dem  aliquaten-us  imponatur  contra  formam  exprejjain  Juperius  concejjam: 
So  as  no  impofition  can  be  fet  without  affent  of  parliament  upon 
any  ftranger. 

It  was  ordered  and  refolved  by  divers  prelates,  earls,  and  barons,   Ror,  ordinat'o, 
by  force  of  the  kings  commillion,  that  no  new  cullomes  could  be   num.  ann    5  E. 
Jevied,  nor  auncient  increafed,  without  authority  of  parliament,   *' '°  Scaccanc, 
for  that  fhould  be  againft  the  great  charter,  anno  6  E.   3.  Rot. 
Parliament,  nu.  4.  that  no  tallage  (ball  be  afleffed  but  in  fuch  man- 
ner as  it  hath  been  in  time  of  his  auncello rs,  and  as  it  ought  to  be, 
and  difannull  all  others. 

In  anno  n  E.  |.  it  was  made  felony  to  carry  wooll  out  of  the    n  E.  3,  cap.  i. 
realme,  the  end  wnereof  was,  thai  our  wool!  Ihould  bee  draped  into   R't-  par!-  13  E, 
cloth.     But  the  king  wanting  made  this  ufe  of  this  aft:  in  the    3- ""•  '^-  '- 
12  and   13   years  of  his   raigne  he  made   difpenfations  of  that   ^'""»  *<^' * /♦ 
Hatute  in  con fideration  of  money  paid:  but  that  llatute  lived   not   ceuce. 
long.     In  13  E.    3.  a  great  impofition  was  let  upon  woolis.and  it   ^^^  alinance. 
is  called  a  great  wrong,  cum  populus  regni  nofiri  variis  onerjbus,  tal-    iz  E.  3.  memb. 
lagiis,  et  impojitionibus  hadienus  pragravetur,  quod  dolentes  referimus^   z^-  ia  <^or{. 
and  there  doth  excufe  himfelfe. 

Note  here  is  the  word  impojitiones  firft  ufed,  impofed  by 
any  king,  in  any  record  that  I  have  obferved,  and  doe  remem- 
ber. 

Anno   14  E.  3.  cap.  21.     A  fubfidie  graunted  to  the  king  of   14E.  3.cap.  21. 
ig?ooll,  woolfells,  and  leather,   &c.   by  parliament,  for  a  certain 
ijipe  in  ref|)eft  of  ;he  warres,  for  which  the  king  graunteth,  tha^ 

F  f  af;e^ 
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after  that  time,  he  nor  his  helres  would  take  more  then  the  old 

cullcme. 

After  this  time  ended,  the  kin?  e^tred  into  a  new  device  to  get 
Rot.  parliam.  money,  viz.  that  by  agreement  and  ccniVnt  cf  the  merchants,  the 
17  E.  3.  nu.  aS.  king  was  to  have  4c s.  of  a  lack  of  woo!l,  8cc.  but  hcrie  .f  the  com- 
25  '•  3-  nu.22.  mons  ftliatin  troth  were  to  bcarethe  burden,  for  the  incrchant  .vill 
■3t!  £.  3.  nu.zo.  ,        ,       ,    r    .  I   •       >•  1-  r        1         1  r 

not  be  the  lokr)  compiainea  m  parliament,  ior  that  the  graur  t  or 

the  merchants  did  not  bin^^c  .he  con'imon?,  and  that  the  cuftome 
might    be  tnkcn  accoidii-g   to  the  old   order,  which  in  the  end 
was  graunted,  and  that  no  graunt  fliouid  be  made  but  by  parlia- 
ment. 
Rot.  parliam.  No  charge  fliallbe  levied  of  the  people,  if  it  were  not  graunted, 

21  E.  3.  nil.  16.    in  parliament. 

Rot.  p.rli.m.  In  21  F-.  3.  by  authority  of  parliament,  a  cuftome  was  graimted, 

21  £.  3  Dicr, '     of  cloth,  for  that  the  wooU  was  for  the  moll  part  converted  intq 
J  Eiiz.  165.         cloth,  which  you  m.ay  fee  in  Orig.  Scaccar.  24  E.  3.  Rot.  13. 
Int  or  gin.  S:ac.         T>in  <-r^  •  •    ^  w  r         r 

24E.  3?Rot.  13.        By  the  ftatute  of  27  E.  3.  c^p.  4.  m  print,  a   lubudie  of  every 

E.  ■?.  cap.  4.  c^o^'^  ^o  ^^^^^  of  the  feller  (over  the  cullomes  tliceof  due,  that  if, 
fuch  as  then  endured  fo;  a  time,  and  were  graunted  by  parlia- 
ment) that  is  to  fay,  of  every  cloth  of  affife,  wherein  there  is  nO: 
grain,  4.  d.  &c. 

And  here  it  is  worthy  of  obfervation,  that  there  were  two  caufes  of 
the  making  of  this  ft^tute.     i.  For  thu  for  cloth  no  cu'  ume  was, 
due  otiier  rhenby  the  aftofzi  E.  3.     2.  For  that  wooU  being  con- 
verted to  a  manufcdiurfc,  and  made   into  cloth,  the  ancient  cuftome 
cf  dimd.  mark  for  a  fack  of  wool  was  not  by  law  payable,  becaufe 
tiie  wocll   was    turned  into  another   kinde,  albeit  the  cloth  was. 
made  of  the  wooll;  and  this  doth  notably  appeare  by  the  records  of 
tlie  excliequer,  one  of  them  in  the  fame  ycaie  that  the  ad  of  2'/  E. 
3.  was  m.ade. 
Int.  original,  de         Jc  jam  magna  pars  lants  diSi  regni   nojlri  ecdem  regno  fannijicetury 
^'^"f"'^'  r"""       ^^  ?"^  cujtuma  aliqua  nobis  nonejt  joLuia;  and  there  it  appeareth  that 
VideVimile'"^'   "^'^^"^  ^^'^-^  ^^^  caule,  of  giving  to  the  king  a  fubfidie  for  cloth  by 
ibid.  24E.'3.       the  faid  a61  of  parliament,  of  27  E.  3.     And  yet  if  in  any  caf(5 
Rot.  13.  the    king    by   his   prerogative   might    have  fet   any    inipofition. 

See  the  firft  part  j^g  might  have  fet  in  that  cafe,  beciiufe  as  it  appeareth  by  the  recordi 
oft'  •  Inftitutes,   ^^  ma'k:ng  of  cloth  hee  loft  the  cuftome  of  wooll. 
V  6^1  \  ^°'*  P^i'^^^"^-  45  ^-  3-     ^°  impofition  or  charge,  &c.  fhall  be 

Ror  parliam.        fet  without  afient  of  parliament. 

45E.3.  nu.42.  50  E.  3.  Richard  Lions,  a  merchant  of  Lonclon  punillied  for. 
Rot.  parliam.  procuring  isew  impcfiti  ;ns,  and  fo  was  the  lord  Latimer,  the  kings 
50E.  3.  nu.  17,  chambe  laine.  And  in  the  fame  parliament,  nu.  163.  upon  com- 
n'  6  etviJe  plai"t  that  new  impofuions  were  fet,  the  king  in  parliament  af- 
ibidenij^igJ'  ^  fented  that  the  ancient  cuftome  fhould  be  holden,  and  no  new  im- 
pofition fet. 
■  Rot.  pat.  anno  In  the  raigne  of  E.  3.  the  black  prince  of  Wales  having  Aquitaine 

2,5  E.  3.  created  granted  to  him,  did  lay  an  impofition  of  fuage  or  foca^e,  ^/o<rp, 
duke  of  A<iui-  ypQj^  j.|^g  fubjedls  of  that  dukedome,  viz.  a  ftiiUing  for  eVery  fire 
*""""•  called  harin  filver,  which  was  of  fo  great  difccnteminent,and  odious 

to  theml  as  it  made  them  to  revolt. 
Rot.  Pari.  8  H.         And  no  king  fmce  this  time  impofed  by  pretext  of  any  preroga- 
'  6.  nu.  20.  &        tive,  any  charge  upon  marchandifes  imported  into,  or  exported  ou^ 
■Rot.  I'H,.  28  H.    Qf  f i^jg  j-ealme,  untill  queen  Maries  time.     See  the  ftatute  of  1 1  R, 
**  ""■  2^'  2.  cap.  9.  &  Rot.  Parliament.  8  \\.  6.  num.  29. 

Rot.  pari.  3  H.  >•  ->;And  in  3  H.  5.  the  fubfidie  of  tunnage  and  poundage  was 
5.nu.5o.Stat.2,  graunte^ 
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graunted  to  king  H.  5    during  his  life,  in  refpeft  of  the  reco-  S«  in  the 
very  of  hi^  .ight  in  !■  ranee  (which  was  the  fiift  graunt  for  life  of  f^u^jh  part  of 
that  kinde)  v*  tih-rein  was  a  fro-vifo,  that  the  king  (hould  not  make  \^     f |i,"T^  i. 
a  grannt  thereof  to  any  perfun,  nor  that  it  (hould  be  any  precedent  court  of  rarij^. 
for  the  iikv  to  be  don-j  to  octier  kings  afterwards;  but  yet  all  the  ment,  more  of 
kings  after  hun  have  ha^  it  for  life,  (o  forcible  is  once  a  precedent  *''=  fiihfidyof 
iixed  in  the  crown,  addc  what  prcniijo  you  will.  tunnajjc 

AnJ  this  graunt  by  parliament  of  the  Jubfidy  of  tunnage  and 
poundage  to  the  king  is  an  argument,  that  the  king  taking  it  of 
the  gif:  of  the  fubiect  had  no  power  to  impofe  it  himielfe. 

Tfielords  and  commons  cannot  be  charged  with  any  thing  for  the  Rot.  Parliam. 
defence  of  th;-  realnie,  for  th-  fafeguaid  of  the  fea,  &c.  unkiTe  it  be   13H.4.  nu.  lo. 
by  their  will  in  parliament,  that  is,  in  the  graunt  of  a  fubfidy,  where- 
^nto  the  king  aflented. 

Aon  potefi  rex  J'ubditum  renitentem  oner  are  impojiticnikus,  Fortefc  c.  9.  & 

King  P!ii!ip  and  queen  Mary,  graunted  by  letters  patents  to  the  *^' 
major,  bayliife.-,  and  burgefi'es  of  Southampton,  and  tneir  fucceiTors, 
that  no  wines  called  Malmefeyes  to  be  imported  iiito  this  realme  by 
any  denizen,  c.r  alic-n,  fhould  be  difcharged  or  landed  at  any  other 
place  within  this  realme,  but  onely  at  tne  faid  towa  and  port  of 
Southampton,  with  a  prohibition,  that  none  (hould  doe  to  tiu  con- 
•trary  upon  pain  to  pay  treble  cuucme  to  the  king  and  queen,  &:c. 
And  for  that  Anthony  Donate,  Thomas  Fredericp,  and  otier  mer-  Int'  comtnonia 


lequer,  agamlt  the  laia  merchant  Itrar.ger 
the  faid  treble  cuftome,  &c.     Upon  which  information,  as  to  the 
faid  treble  cuftome,  the  faid  Anthony   Douat  demurred  in    law, 
&c.     And   this  cafe  was  argued  in  the  exchequer  chamber  by 
counfell  learned   on   both  fides,  and   upon  conference  had,  two 
points  were  refolved  by  all  the  judges,     j.  That  the  graunt  made  Mag. Charta, ca. 
\n  reftraint  of  landing  of  the  faid  wines  was  a  reft  aint  of  the  liberty   '^°'  9  ^  3.  c  i. 
of  the  fubjecl,  againll  the  lawesand  ftatutes  of  the  realme.  2.  That  ^'t\  I'  ^^^ 
theaffeffement  of  treble  cuftome  was  meerly  void,  and  agalnft  the  law.  27  si i%  E.'j.*' 
As  itappeareth  by  the  report  of  the  lord  Dier  under  his  iiand  (which  of  the  ftapie.  - 
I  have  in  my  cuftody.)  But  after  by  afl  of  parliament,  in  anno  2R-2.  cap.i. 
5  Eliz.  the  faid  charter  is  eftabliihedas  to  merchant  ftrangers  onely, 
but  not  againft  fubjefts. 

And  where  impoils,  or  impofitions,  be  generally  named  in  divers  23  H.  6.  c^?. 
^fts  of  parliament,  the  fame  are  to  be  intended  of  lawful!  impo-  ^^-  H^.  X.  ci. 
fitions,  as  of  tunnage,  and  poundage,  or  other  fubfidies  impofed  4-i3E'-c-4' 
by  parliament,  but  none  ofthofeads  or  any  other  doe  give  the  ^  fac'ca*6^* 
king  power  at  his  pleafure  to  impofe.     See  the  firftpart  of  the  Ja- 
ftitntes,  fed.  97. 

It  is  then  demaunded,  by  what  law  cuftome  is  paid  for  kerfeyes,  Tnt'decretaia 
whites,  plaine,  ftraits,  and  other  new  draperies,  made  of  wooll ;  for  it  ^^.T^^*  ^'^^^' 
appeareth  by  adls  of  ♦ -parliament,  and  common  experience,  that  all  j^j^j,"  \^^ 
^hefe  pay  cuftome  to  the  king.  To  this  it  is  anfwered,  that  a  propor-  53  Eifzf  Mid  39 
tionabfe  fubfidy,  or  cuftome  is  paid  for  them  within  the  equity  of  &:  4otllz. 
the  faid  ftatute  of  27  E.  3.   cap.  4.  and  likew;fe  a  proportionable       *  [  62  J 
alnage  is  aifo  due  for  them  by  that  adl. 

Hil.  &  Pafch.  aftno  2  'Jaccbi  regis,  great  qqelions  were  moved, 
fvheth»?r  frifadoes»  bayes,  northern  cottons,  northern  dozens,  cloth- 
ra{h,  durances,  perpetuanoes,  tuft-mocadoes*  fackcloth,  fuftians, 
Worfied?,ftuiies  made  of  worftcd  vaine,  &c.  were  within  the  iaidaft 
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13  E.  3.  ?xpte 
Remem.  Th'e- 
(narav.  Roc.  par- 
liam.  Z5  E.  3. 
enafted  accord- 
ing to  this  refo- 
lution. 

30  E.  3.  Com- 
pot.  Forinfeco. 
in  Scaccar.  corii- 
pot.  joh.  Marc- 
os. 


Pafch.  I  Eliz.in 
Scacc.expte.  re- 
inem,  regis. 
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of  27  E.  ^^.  as  concerning  the  fubfidy,  and  alnage :  and  if  they  were 
not,  whether  the  king  by  his  prerogative  might  not  impofe  a  rea- 
fonablc  fubfidy,  or  cuftome  upon  them  proportionably  to  the  cloth 
mentioned  in  the  ftacute  of  27  E.  3.  And  this  being  queftioned 
before  the  lords  of  the  councell,  they  wrote  to  the  judg^-s  to  be 
certified  what  the  law  was  in  thefe  cafes,  who  upon  mature  delibe- 
ration, the  24  of  June  1605,  refolved,  and  fo  certified  the  lords 
by  their  letters  under  all  their  hands,  that  all  frifadoes,  bayes,  nor- 
thern dozens,  northern  cottons,  cloth  raih,  and  other  new  drapery 
made  wholly  ofwooll,  of  what  new  name  foever  made,  as  new  dra- 
pery for  the  ufe  of  mans  body,  are  to  yeeld  fubfidy,  and  a'nage  ac- 
cording to  the  ftatute  of  27  £.  3.  and  within  the  office  of  theaun- 
cient  alnager,  as  may  appeare  by  feverall  decrees  in  that  behalre  in 
the  exchequer,  in  the  time  of  the  late  queen:  but  as  touching  fuftians, 
canvas,  and  fuch  like  made  meerly  of  other  ftufFe  then  wool!,  or 
being  but  mixed  with  wool!,  it  was  refolved  by  all  the  judges,  that 
no  charge  could  be  impofed  for  the  fearch  or  meafuring  thereof,  but 
tliat  all  fuch  letters  patents  fo  made  are  voyd,  as  may  appeare  by  a 
record  of  11  H.  4.  wherein  the  reafon  of  the  judgement  is  particu- 
larly recited,  which  the  judges  thought  good  in  their  letters  to  fej 
downe  as  followeth. 

King  H.  4.  graunted  the  meafuring  of  woollen  cloth,  and  canvas, 
that  Ihou'd  be  brought  to  London,  to  be  fold  by  any  ftranger  or 
(denizen  (except  he  were  free  of  London)  taking  an  ob,  ot  every 
whole  peece  of  cloth  fo  meafured  of  the  feller,  and  one  other  ob.  of 
the  buyer,  and  fo  after  that  rate  for  a  greater  or  lefl'er  quantity,  and 
one  penny  for  the  meafuring  of  an  C.  ells  of  canvas  of  the  f  Her,  and 
fo  much  more  of  the  buyer;  and  though  it  were  averred  that  twQ 
pther  had  enjoyed  the  fame  office  before  with  the  like  fees,  viz. 
one  Shearing  by  the  fame  kings  grauiu,  and  one  Clithew  before  by 
the  graunt  of  R.  2.  (and  the  truth  was,  Robert  Pooley  in  5E.3. 
and  John  Mareis,  in  25  E.  3.  had  likewife  enjoyed  the  fame)  yet 
kmongfl  other  reafons  of  the  faid  judgement,  ic  was  fet  downe,  and 
adjudged  that  the  former  pofTellion  wai  by  extortion,  cohertion,  and 
■without  right,  and  that  the  faid  letters  patents  were  in  onerationemy 
opprejjionem,  et  depauferntionem  fubditorum  domini  regis,  13 c.  et  non  in 
emendatiomm  ejufdem  populi;  and  therefore  the  faid  letters  patents 
were  voyd.  And  as  touching  the  narrow  new  ftufFe  made  in  Nor- 
wich, and  other  places  of  woriled  yarn,  it  was  refolved  that  it  was 
not  grauntable,  nor  fit  to  be  graunted,  for  there  was  never  any 
alnage  of  Norwich  worfteds,  and  for  thefe  ftufFes,  if  after  they 
be  made,  and  tucked  up  for  fale  by  the  makers  thereof,  they 
ihould  be  again  opened  to  be  viewed,  and  meafured,  they  will 
not  well  fall  into  their  old  plights,  &c.as  by  the  faid  letters  it  more 
at  large  appeareth.  Thefe  letters  were  openly  read  at  the  councel^ 
table,  and  well  approved  by  the  whole  councell,  and  the  lords  com- 
manded the  fame  to  be  kept  in  the  council  cheft  to  be  ^  diredlion 
for  them  to  anfwer  fuitors  in  thefe  cafes. 

But  three  judgements  in  the  exchequer  have  been  cited  for 
proofe,  that  the  king  hath  power  to  fet  imp.ofitions  upon  merchan- 
dizes exported,  and  imported. 

I.  A  judgement  given  in  the  exchequer  in  an  information  againft 
Germane  Cioll  for  40.  s.  fet  by  queen  Mary  upon  every  tun  of  wine,' 
of  the  growth  of  France  to  be  brought  into  the  realme.  But  the 
cafe  there  was  this,  the  attpurney  general!  informed,  t^iat  where 


Gap.  30, 


Magna  Charta. 


king  Philip  and  queen  Mary  by  their  proclamation  30  Martii,  iij 
the  4  and  5  ye^res  of  their  raigne,  did  will  and  ftraitly  cominand, 
that  no  wines  of  the  growth  of  France,  fhoutd  hz  brought  into  this 
realme.  without  fpeciall  licen  e  of  the  faid  kin»  and  qaeene,  under 
paine  of  forfeiture  of  fuch  wine  to  the  king  and  quecne,  ramy;  etia 
di3*  nuper  rex  et  regina  de  advifamcnto  concilti/ui  ad  tunc  ordinaver^ 
et  decreje  unt,  quod  qu/tlibet  perjona,  qu/e  m  hoc  regnum  Anglic  indu^ 
ceret  hujujmodt  -vina  contra  formarn  proclanatioms  prtedict\  hl'veret 
fro  quolibet  dolio  hujujmcdi  i/ini  40.  s.  -voiat  impr.H.  <Sc.  and' that 
*Ge;man  Cio!,  aga'niithe  fo:me  and  effed  of  the  laid  p  oclamation, 
had  brought  into  the  rea!me  338.  t'lnnesof  wines  of  t.ie  growth  of 
F.ance,  and  had  not  paid  4.0  s.  lar  each  and  every  tunne:  the  de- 
fendant pleaded  a  licence  from  the  fai  i  king  and  qgeene,  dateJ  the 
9.  or  D."cemb-  anno  i  &  2,  to  bring  iiito  :ne  realme  1500.  tunnes  of 
wine,  of  the  grow.h  of  Frau.ce,  in  llrangers  bottom-,  with  a  noa 
chfiante  of  any  law,  ilatute,  or  proclamation  made  or  to  be  made  tq 
the  contrary,  whereupon  fiie  demurrer  was  joyned. 

In  this  record  theiie  things  are  to  be  obft- rvvd,  firll  that  a  procTa- 
jnatioa  prohiijiting  importation  of  wines  upon  paine  of  forfeiture, 
was  againlj  law:  foritappearech  not,  thrit  any  warrs  was  between? 
the  reaimes.  2.  T;ie  proclamation  y/as  made  of  purpofe  to  fet  an 
impodtion,  for  tne  40  s.  is  imp^fed  upon  t;iem  only,  and  uponfuch 
as  fhouid.  bring  in  wines  agaiait  tli^  faid  proclamation,  fo  as  the 
proclamation  was  the  ground  of  this  information.  3.  The  kin^ 
and  queene  by  advice  of  their  councell,  diil  order,  and  decree,  ic, 
and  iheweth  not  how,  or  by  what  meanes  this  order  and  decree 
was  made :  the  pleading  of  lych  a  former  licence  fo  infuficiently 
fheweth,  that  it  was  by  agreement  and  confent. 

2.  l"he  executors  of  cuilomer  Smith,  were  charged  in  a  Ipeciall 
information  for  receiving  an  impofition  of  iii.  s.  iiii.  d.  fet  by 
queene  Elizabeth,  under  her  privy  iignet,  upon  every  hundred 
Weight  of  allome  made  within  tne  dominions  of  the  pope,  and 
judgement  in  ih?  exchequer  was  given  agairll  them:  the  realon  of 
this  judgement  was,  for  that  cuftomer  Smidi  received  the  fame  as 
due  to  the  queene,  and  the  iiTue  was  joyned,  quod pradi iii  exccutores 
non  tenebar.tur  ad  computum,  l^c.  and  t}ie  validity  of  the  impofition 
Was  never  queftioned. 

3.  A  judgement  vva$  given  in  the  eycheqaer,  for  an  irnpofitiou 
fet  upon  currants,  but  the  common  opinion  was,  that  that  judgerhent 
was  againft  law,  and  divers  exprefle  acls  of  parliament^  and  fo  by 
that  wnich  hath  been  faid,  ir  doth  mani:e;t  y  appeare. 

To  conclude  tl^is  point,  with  two  of  the  maxitnes  of  the  common 
law.  I .  Le  common  ley  ad  tielment  admeajure  hs  prerogatives  le  roj, 
gue  ilz  ne  tolleront-,  ne  prejudicsront  U  inheritance  dajcun,  the  common 
law  hath  fo  admeafured  the  prerogatives  of  the  king,  that  they 
ihould  not  take  awi)',  nor  prejudice  the  inheritance  cf  any :  and 
the  beft  inheritance  that  the  fubjeft  hath,  is  the  law  pf  the  realme^ 
?.  Nihil  tarn  proprium  eji  imperii,  qu.tm  legihus  -oivere. 

Upon  this  chapter,  as  by  the  iaid  particulars  may  appeare,  this 
conclufion  is  necelfarily  gathered,  that  all  monopolies  con- 
cerning trade  and  iratSque,  a.e  againil  the  liberty  and  free- 
dome,  dtclared  and  graanted  by  this  great  charter,  aid  againll 
divers  other  acts  of  parliament,  which  are  good  conxmentaries  upon 
this  cha|>ter. 

u 
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£i:z.  in  Sca<x4'> 
rio  Row  3J9. 


In  mtm.  Scac- 
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ii  R.  2.  cap.  7, 
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Mirror,c.  5.  §  5.  Le  point  del  conge  del  demurrer  des  merchants  aliens  eji  ijjint  inter-, 
4E.  4.  c.  15.  pretable,  que  ceo  ne  foit  in  prejudice  des  'villcs,  ne  des  merchants  dan- 
fvH  6cao  ■:  sleterre,etiljbientJerementsalroy  et  ple^vyes Jilx,  demurrant  pluis  que 
37  E.  4.  cap.  I.   \0  jours. 

3  H.  7.  cap.  8.  For  the  well  intreating  and  ordering  of  merchant  ftrangers  and 
*  See  hereafter  denizens,  and  for  *  due  imployment  of  their  n".oney  upon  the  na- 
the  expofition  ^j^g  commodities  of  this  realme,  many  flatutes  have  beene  made 
of  imployments.  ^^"'^^  ^^'^  great  charter,  and  have  been  excellently  expounded  in 

the  raigne  of  queene  Elizabeth,  but  that  matter  t)clongs  not  to  thia 

place. 


[64]  CAP.     XXXI. 

^I qu'ts  tenuerlt  de al'tqua  efcaeta^ficut  T  F  any  man  hold  of  any  efchete,  as 

*^  de   honore  WaUingford-^   Notting,  ^    of   the  honour   of    Waliingford, 

Bolon.  et  de al'iis  ejcaetis  (i )  qucs  funt  Nottingham,  Boloin,  or  of  any  other 

in  mavM  nojira^  etfmt  baronicn^  et  obie-  efchetes  which  be  in  our  hands,  and  are 

r'tt  hares  ejus^  non  det  aliud relev'tvrny  baronies,  and  die,  his  heir  fhall  give 

tiec  faciei  nobis  aliud  fervitiumy  quam  none  other  relief,  nor  do  none  other  fer-r 

faceret  baroniyji  baronia  eJJ'ct  in  nianu  vice  to  us,  than  he  (hould  to  the  "barm, 

baronisy  et  nos  eodem  modo  earn  tmebi-  if  it  were  in  the  baron's  hand.     And 

77iuSy  quo  baro  earn  tenuit,     Ncc  nos  we  in  the  fame  wife  fhall  hold  it  as 

eccafione  talis  baronicey  vel  efcaeta  ha-  the  baron   held  it  j  neither  (hall  we 

bebimus  aUquam  efcaetaniy  vel  cufto-  have,  by  occafion  of  any  barony  or 

diamaliquorumnojlrorum  hominumyniji  efchete,  any  efchete    or   keeping  of 

de  nobis  alibi  tenuerit  in  capite  iib  qui  any  of  our  men,  unlcfs  he  that  held 

tenuit  baroniamy  vel  eJcaLtam  illam-  the  barony  or  efchete  otiierwile  hel4 

of  us  in  chief. 

(Bro.  Livery,  58.  Bro.  Tenures,  57,  61,  94,  99.  z6  H.  8  pi.  3.  z  Inft.  14.  Regift.  184.  i  Ed.  3,. 
IJat.  2.e.  13.  I  Ed.  6.  c.  4.) 

By  this  chapter  it  is  declarecl,  and  enafted,  that  if  any  man  hold 
of  any  efcheate,  as  of  any  honour,  <r  of  oih^r  efcheats,  which  are 
baronies?  and  were  in  the  kinys  hands;  firft,  if  he  die,  his  heire 
being  of  full  age,  hishei-e  Ihal!  give  no  other  reliefe  to  the  king 
then  he  did  to  the  baron.  2.  Nor  doe  none  other  fervice  to  the 
king,  then  he  iliould  have  done  to  the  baron.  3.  That  the  king 
fhall  hold  the  honour  or  baronie  as  the  baron  held  it,  that  is,  of  fuch 
eftate,  and  in  fach  manner  and  forme,  as  the  baron  held  it.  4.  The 
king  (hall  not  have  by  occafion  of  any  barony,  or  efcheate,  any  ef- 
cheatebut  of  Innds  holdcn  of  fuch  baronie.  5.  Nor  any  wardfliip 
of  any  other  lands  then  are  holden  by  knights  fervice  of  fuch 
baronie,  unleiTe  he,  which  held  of  the  baronie,  held  a-lfo  of  the 
king  by  knights  fervice  in  capite. 

AH  this  is  meerely  declaratory  of  the  common  law,  and  here  It 
appeareth  that  he  that  holdethof  the  king,  mull:  hold  of  the  perfon 
of  the  king,  and  not  of  any  honor,  barony,  mannor  or  feigniory: 
See  the  firft  part  and  it  appcareth  farther  in  our  books,  that  he  that  holdeth  of  the 
of  the  inftitures,  king  in  chiefe,  muft  not  only  hold  of  the  perfon  of  the  king,  but  the 
feft.  103.47  E.  teiim-e  muft  be  created  by  the  king,  or  feme  one  of  the  progenitors, 
3o2i,F.N.B.5.  ^         ^  ^  (^ 
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or  predeceflbrs  kings  of  this  realme,  to  defend  his  perfon  and 
'CrOvvne,  otherwife  tie  fhall  have  no  prerogative  by  reafon  of  it,  for 
310  prerogative  can  be  annexed  to  a  tenure  created  by  a  fubjcft. 
Note  here  is  not  named  the  honour  of  Lane,  which  was  an  auncient 
honour  evci  fmce  the  conque'l,  wi'ch  E.  3.  raifed  to  a  count  pala- 
tine, as  in  tile  4.  part  of  the  Inftitutes,  cap.  Duch.  of  Lancallre  ap- 
peareth.  jee  28  H  6.  i  i.per  touts  ksjujiices.  i  E.  6.  Bro.  trav.  53. 
Stamford  Prerog.  29.  b. 

(i)  De  aliis  e/chcatis.'\  Some  queftion  hath  been  made  ofthefe 
words,  for  fome  have  faid  that  thefe  wo  dsare  to  be  underftood  of  com- 
mon efcheats,  as  where  the  lord  dieth  without  heire,  or  where  he  is 
attainted  of  felony  :  but  where  the  lord  is  attainted  of  high  treafon, 
there  the  king  hath  the  land  by  foi  feiture  of  whomfaever  the  land  is 
held,  and  not  in  refpect  of  an%  efcheaie  by  reafon  of  any  feigniorie: 
and  therefore  where  William  Riparave  a  Norman,  neld  lands  in  fee 
of  the  king,  as  of  the  hon(;ur  of  Peverell,  and  Riparave  forfeited 
his  faid  land  for  treafon,  and  the  king  feifed  it  as  his  efcheate  of  Nor- 
mandy, in  this  cafe  the  land  fo  forfeited  was  no  part  of  the  honour, 
as  it  Ihould  have  been,  if  it  hid  come  to  the  king,  as  a  common 
efcheate,  for  it  cometh  to  the  king  by  reafon  of  bis  perfon,  and 
crowne,  and  therefore  if  he  graunt  it  over,  &c.  the  patentee  fhall 
hold  it  of  the  king  in  chiefe,  and  not  of  the  mnour.  And  all  this 
is  to  be  agreed,  but  yet  the  tenants  that  held  before  of  the  honour 
by  knights  fervice,  cannot  hold  of  the  king  in  chiefe.  i.  For  that 
they  hold  not  of  the  perfon  of  the  king,  but  of  the  honour.  2.  Be- 
caufe  the  tenure  was  not  created  by  the  king,  or  any  of  his  proo-eni- 
tors,  as  hath  been  laid. 

And  fodoth  Bradon,  who  wrote  foone  after  the  ftatute,  expound 
this  great  charter  to  extend  to  forfeiture  of  baronies  for  treafon,  as 
of  the  Normans. 

And  yet  to  make  an  end  of  all  ambiguities  and  queftlons,  the 
ftatute  of  I  E.  6.  was  made,  which  is,  as  the  words  be,  a  plain  de- 
claration and  refolution  of  the  common  law.  Likewife  the  ftatute 
of  I  E.  3.  which  provideth,  that  where  the  land,  that  is  holden  of 
the  king,  as  of  an  honour,  is  aliened  without  licence,  no  man  fhall  be 
thereby  grieved,  is  alio  a  declaration  of  the  common  law. 

By  this  chapter  it  appeareth,  that  a  fubjed  may  have  an 
honour. 


47E.  3.ii.Ri. 
paraves  cafe. 
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7V7 UL L US  liber  homo  det  de  ca~ 
"^  y  tero  amplius  alicui^  vel  vendat 
[a!kui'\  de  terra Jua^  qnam  ut  de  re- 
fiduo  terra  fues  pojjit  jupcienter  fieri 
domino  feodi fervilium  ei  dehitum^  quod 
pirtinet  ad  feodum  illud. 


XT  O  freeman  from  henceforth  fhall 
give  or  fell  any  more  of  his  land, 
but  fo  that  of  the  refidue  of  the  lands 
the  lord  of  the  fee  may  have  the  fer- 
vice due  to  him,  which  belonseth  to 
t'he  fee.  ^ 


Sx'^fVm  ^'  ''  ^°''"  x'l'*   ^°'-  ^  ^^'^-^  declaratk,n  made  of  this  afi.  Graft.   1.  i.  Bntton   fol 
?^t.itz.)     "^"  ^'  '  '•  ^'  ^  '•  ^"^"""'"^^^  Norn,,  cap.    116.  (i  Inft.43.  a.  i3  Ed.  i. 
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1  E.  3.  c.  12, 

See  the  ftatiite  of 
quia  cmp:.ircs 


t  Fir.l  It  is  to  be  feene,  what  the  common  law  was  befofL-  thJi 
fiatute. 

2  What  is  wrought  by  this  Hatute,  where  the  lands  are  holden 
of  the  king. 

.   3  What  this  flatute  hath  provided  in  cafe  where  lands  are  hoI-> 
den  of  a  fubjed. 

Before  this  il^atute,  in  cafe  ivhere  the  tenure  was  of  a  common 
perfon,  the  tenant  might  have  made  a  feofment  (fa  paicell  of  his 
tenancy  to  hold  of  him,  for  the  feigniory  remained  intire  as  it 
was,  and  the  lord  might  didreine  in  the  tenancy  paravaile  for  his 
rent,  and  fervi.-e  ;  but  at  the  common  law,  he  could  not  have  given 
a  part  of  his  tenancy  to  be  holden  of  the  lord,  fof  ti.e  tenant  by  tliis 
ad  coiihi  not  divide  the  feigniory  of  the  lord  which  was  inrire,  for 
at  the  beginning  the  lord  refeived  his  feigniory  cut  of  the  whole 
tenancy,  and  might  difbeine  in  every  part  thereof  for  his  feigniory, 
but  if  the  tenant  mi2;ht  have  made  a  feofment  of  part  to  hold  of  the 
lord,  then  had  he  fecluded  the  lord  of  his  liberty  to  diftreine  for  the 
whole  feigniory  in  every  part  thereof. 

At  the  common  law  the  tenant  might  have  made  a  feofment  of 
the  whole  tenancy  to  be  holden  of  the  lord,  for  that  was  no  preju- 
dice at  all  to  the  lord. 

*  But  in  the  kings  cafe  it  was  doub'ted,  whether  his  tenant  might 
have  given  I'art  of  the  tenancy  to  hold  of  himfelfe,  becaufe  the  land, 
and  the  prohl  that  might  come  to  the  king  thereby,  was  removed 
farther  cff  from  him,  and  the  mefnalty  was  ever  of  lefie  value,  then 
the  lanJ,  and  for  that  caufe  the  tenancy  was  called  paravaile: 
^  and  in  18  E,  i.  the  kinganfwefed  to  a  petition  in  parliament,  re}C 
non  •v.ilt  alrqhe?n  medium,  iSc.  and  this  qaelUon  remained  after  this 
ftatute  about  the  fpace  of  13?.  years,  viz.  till  the  ^  flatute  of  34  E. 
3.  was  made,  whereby  it  is  provided,  that  alienations  of  lands  made 
by  teijants,  v.hich  held  of  H.  3,  or  of  other  kings  before  him,  to 
hold  of  themfeives.  that  the  alienations  (hould  ffand  in  force,  faving- 
to  the  king  his  pierogative  of  the  time  of  his  great  grandfather,  his 
father,  and  his  own,  whereby  it  appeaveth  that  this  prerogative 
to  have  a  fine  for  alienation,  ^  began  in  the  raign  of  H.  3,  which 
was  by  this  act,  and  therefore  he  beginneth  with  H.  3,  his  great 
grandfather, 

^  To  the  fecond  point  by  this  ad,  where  lands  arre  holden  of  the 
king,  as  king,  in  capite,  be  it  by  knights  fervice,  or  in  focage  in 
capiic;  and  aliened  without  licence,  there  *  groweth,  as  hath  been 
faid,  to  the  king  a  fine  :  for  by  the  common  law  it  was  againfl  the 
nature  and  purity  of  a  fee-fimple,  for  the  tenant  to  be  reftrained 
from  alienation. 

But  fome  did  hold,  that  upon  this  aft  the  land  fo  aliened  without 
licence  was  forfc:ite  to  the  king,  by  reafon  of  thefe  words,  nullus  liber 
homo  det,  ISc.  and  others  did  hold  the  contrary,  that  upon  thefe 
words,  the  land  was  not  forfeited,  but  that  it  flionld  be  feifed  in 
the  nam.e  of  a  diureffe,  and  a  fine  to  be  paid  for  the  trefpafe,  which 
I  take  to  be  the  better  opinion  j  and  the  reafon  why  our  books 
fpeake,  that  no  fine  was  due  before  20  H,  3.  Is,  for  that  about  that 
yeare  H.  3.  being  of  full  age  (as  haih  been  fiid)  did  eftablifii  and 
confirme  tiiis  great  charter,  but  in  truth  it  was  in  21  H.  3.  as  by  the 
charter  it  fc-Ifeappeareth, 

Bat  this  queftion  depended  about  the  fpace  of  loo  years,  &c. 
and  was  not  determined  untill  the  fiatutc  made  in  i  E.3.  whereby 

it 
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it  is  enafted,  thit  the  king  fhall  not  hold  them  as  fi  f-eite  in  fucS   terrarurn.  uM 
cafe,  but  that  of  lands  fo  aliened  there  fhall  be  from  tienceforrh,  a   '^"P^^^'^'  *  ^ 
reafonable  fine  taken  in  the  chancery,  by  due  proces,  which  adt  was   J-i^eT  Prerog. 
but  anexpolidon  of  this  chapter  of  Magna  Chart  a  as  to  lands   regi-s.c.e. 
ho'den  of  the  king  in  capite  aliened  without  licence,  and  extendeth    F.N.B.  175. 
to  lands  holden  of  the  kine  by  grand  ferjantie  aliened  without    J4E.  3.  quare 

hcence.  ,.       „  i.      •  u         Br.  Afienation 

To  the  3.  the  great  doubt  upon  this  act  <ras,  that  in  as  much  as   ^^^^  i;cenc«?  34. 
this  ad  was  a  pohibition  generall,  and  impo.ed  no  paine  or  penalty.   Hill.  43  Eliz. 
Ivhat   paine    the   tenant,  or  his   feoffee  (hould  incurre,  if  he  did   I.  2.  fi.  So,  81. 
the  contrary;  and  by  the  coiftmon  opinion  this  a-l  was  thus  inter-   Se.gn.CromwcU 
preted:  that  when  a  tenant  of  a  comnion  perfon  did  alien  parcell  "^* 
contrary'  to  this  aft,  the  feoffor  himfelfe  during  his  life  fhould  not 
avoide  it,  quia  nemo  contra  fadum  fuum  proprium  'venire  poteft,  but 
that  his  heire  after  his  deceafe  might  avoid  it  by  the  intendment  of 
this  aft,  to  the  end  th?-t  men  (hould  not  purchafe  fuch  parcell,  for 
feare  of  lofing  the  fame  after  the  death  of  the  feoffor:  but  if  the 
heire  apparant  had  joyned  with  his  aancefter  in  the  feoffment,  or 
after  had  confirmed  it,  and  thereby  had  given  his  affent  thereunto, 
he  or  his  heires  fhould  never  have  avoided  it,  whether  he  furvived 
his  father  or  no :  and  if  the  heire  entred  upon  this  tlatute,  the  alienee 
of  part  might  plead  that  the  fervice,  whereby  the  land  was  holden, 
might  be  fufHciently  done  of  the  refidue,  and  thereuppon  iffue  might 
be  taken.     And  I  have  feene  divers  fuch  precedents  betweene  this 
aft  of  Magna  Chart  a,  and  18  E.  i. 

Then  came  the  ftatute  of  18  E.  i.  which  enafteth,  quod  de  ctttero   18  E.  1.  de  quia 
liceat  utticuiq;  libere  homini  terras  fuas,  feu  tenerneta  fua.  feu  parte  indt   ^^i^wcs  teir»« 
ad  voluntatem/uam  'vendere,  ita  tamen  quodfecffatus  teneat  terram  il-   ™ 
lam,  feu  tenementum  illud  dt  capitali  domino  per  eadem  fervitia,  et  con- 
fuetudinesy  per  aua  feoffator  fuus  ilia  prius  de  eo  tenuit,  et  fi  partem  ali- 
quam  earundem  terrarurn,  feu  tenement orum  alicui   vendiderit,  feoffatus 
ille  partem  illam  immediate  teneat  de  domino. 

Many  excellent  things  are  enafted  by  this  flatute,  and  all  the 
doubts  upon  this  chapter  oi  Magna  Chartav/erc  cleered,  both  fta- 
tutes  having  both  one  end  (that  is  to  fay)  for  the  up- 
holding and  prefervation  of  the  tenures,  whereby  the  lands  were 
holden;  this  aft  of  18  E.  l.  being  enafted  ad infiantiam  magnatum 
regni. 

1  Firft  this  flatute  of  18  E.  1.  doth  begin  with  a  decaf ero  ticeat, 
•which  proveth  that  before  it  was  not  lawful  to  alien  part,  unles  fuf- 
ficient  were  left,  and  this  approveth  the  aforefaid  commen  opinion, 
that  in  that  cafe,  the  heire  might  enter,  otherwife  this  chapter 
of  Magna  Charta,  liad  been  in  vaine  and  this  de  catero  liceat,  had 
not  needed. 

2  That  by  this  flatute  of  1 8  E.  1 .  the  prohibition  and  penalty  by 
this  chapter  of  Magna  Charta,  to  avoide  the  flate  of  the  feoffee  is 
taken  away ;  de  catero  liceat,  t5c. 

3  The  point  aforefaid  of  the  common  law,  that  the  tenant 
could  not  alien  parcell  to  hold  of  the  lord,  is  by  this  aft  of  18  E.  i. 
altered. 

4  Another  point  of  the  common  law  is  by  this  aft  altered, 
that  where  by  the  common  law,  he  hath  aliened  parcell  to  hold  of 
himfelfe,  this  is  taken  away,  and  the  alienee  ihall  hold  of  the  lord 
fro  particular 

5  Where  the  tenant  had  liberty,  and  eleftlon  by  the  common  [  67  ] 

law 
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law  to  make  a  feoifement  of  the  whole,  to  hoH  either  of  himfclfe,  or 
of  the  lord,  now  this  liberty  and  eledion  i    raicen  away,  for  by  thi5 
aft  the  land  muft  be  immediately  holden  of  the  lord. 
Rrejf^r.  26?.  6.  That  the  king  is  bound  by  this  adl,  and  tliis  appearethby  the 

F.N.B.  234.  RegiRer,  that  the  king  caanot  charg  the  fi-oftVe  cf  part  with  the 
entire  rent,  but  there  lieth  a  writ  de  onerandc  pro  ruta portione;  but 
the  king  may  graunt  lands  to  hold  of  lar.ilelfe,  for  he  is  not  re- 
Irraincd  by  this  aft,  for  hereby  no  man  is  'reftrained,  but  he  which 
holds  over  of  feme  lord,  arid  the  king  hokieth  of  none. 

But  then  here  rifeth  a  queftion,  if  by  this  chapter  of  Magna 
Charta,  a  fine  for  alienation  accrued  to  the  king  upon  an  alienatioii 
of  the  kings  tenant  in  capite,  and  nov  this  reflraint  (as  hath  been 
faid)  being  taken  away;  how  can  that  prerogative  lland  when  the 
foundation,  whereupon  if  is  built  faiieth  ? 

But  hereunto  it  is  anfvvered.  i.  The  rellraint  al  Magna  Charfa, 
fecundum  quid,  as  to  the  avoydance  of  the  ftate  of  the  feoftee  by  the 
heire,  is  taken  away,  as  hath  been  f.iu,  but  wot  Jtmpliciter,  for  in 
refpedl  of  the  king,  the  fine  for  alienation  reniaius  due,  and  here- 
171.  z.  ca.  7.  with  agreethconftant  andcontinuall  ufage.  2.  The  llatue  of  i  E. 
I  E.  3,  ubi  lu-  2^  enadeth,  que  deformes  de  tiel'zterres  et  tenements  alien  foil  reajhnable 
Jine pri/e  in  le  chauncery,  and  though  it  faith  (deformes  )  from  hence- 
forth, that  was  not,  that  any  fine  was  due  befoic,but,  as  hath  been 
faid,  to  take  away  the  queftion  of  the  forfeiture. 

After  this  aft  out  of  the  oince  of  the  remembrancer  of  the  exche- 
quer, writs  of  quo  titulo  ingreffus  ejl,  to  help  the  king  to  his  reafon- 
able  fin?,  iifued  out  of  the  exchequer,  to  know  liow  the  feoffee 
came  to  the  whole,  or  part  of  the  land,  and  of  what  eilate,  whereupon 
the  feoffee  wa  driven  to  plead  to  his  great  charge  and  trouble,  and. 
therefore  upon  conference  had  with  the  kings  ofiiccis,  and  the 
judges,  it  was  ordained,  that  feeing  the  kings  tenant  could  not  alien 
without  licence,  for  if  h-j  did,  he  fhould  pay  a  fine,  that  lor  a  licence 
to  be  obtained,  the  king  fhould  have  the  third  part  of  the  value  of 
the  land,  which  was  holden  rcafonahle,  and  the  feoffee  (hould  pay 
the  fame  becaufe  his  land  was  otherv»iie  to  be  charged,  and  he  rid 
of  the  trouble  and  charge  by  the  writ  of  quo  titulo  ingref'us  efi ;  and 
if  the  alienation  was  without  licence,  then  a  reafonable  fine  by  the 
liatute,  was  to  be  paid  by  the  alienee,  which  they  refolved  to  be  one 
ycares  value,  which  ever  fince  conflantly  and  continually  hath  beene 
obferved  and  paid. 

This  fine  was  to  be  paid  by  the  alienee,  as  hnth  been  faid, .or  by 
thofe  that  claimed  by  or  under  him,  and  if  the  fine  be  not  paid,  the 
land  (hall  be  feiied  into  the  kings  hands;  and  the  intent  of  a  par- 
lia!nent  is  always  intended  juft,  and  reafonable  ;  and  therefore  if  a 
diffcifor  of  lands  in  capite  mak:e  an  alienation  without  licence;  and 
the  diffeifee  enter,  the  land  ihall  not  be  feiied  for  the  fine,  for  the 
difleifee  is  in  by  a  title  before  the  alienation,  and  fo  in  other  like 
45  E.  3.  ca.  6.  cafes.  If  he  in  rhe  reverfion  levy  a  fine  of  lands  holden  in  captte 
»7  t .  3.  6.  without  licence,  the  lefTce  ibr  iife  Ihall  nt-t   bee  charged  with  the 

fine,  becaufe  that  eftate  Was  before  the  alienation,  but  yet  in  a  q-Md 
juris  damat,  the  leffee  fhail  not  be  compeiled  to  attorne,  becaufe  the 
court  will  not  fuffer  a  prejudice  to  the  king  in  like  manner, 
as  if  the  reverfionhad  been  aliened  in  mortmain  without  the  kings 
licence. 

I  nave  been  the  longer  in  explaining  this  chapter,  becaufe  it 
feemed  fo  obfcure  to  feme  readers  in  former  times,  that  they  paf- 
fed  it  over  without  any  explanation. 

V      CAP. 
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CAP.    XXXIII. 

i^MNES  patront  abbat'tarum^  qui  A  L  L  patrons  of abbies,  which  have 

habent  chartas  regum  Jnglia  de  the  king's  charters  of  England 

advocationey   vel  ant'tquam    teiiuraniy  of  advowfon,  or  have  old  tenure  or 

vel  poJfeJpQnem^  habeant  earum  cujio^  pofleffion  in  the  fame,  fhall  have  the 

diam   cum    [yacaverlnt'\  ftcut  habere  cuftody  of  them  vi'hen  they  fall  void, 

debent^  ficut  fuperiui  dalaratum  ejl,  as  it  hath  been  accuftomed,  and  as  it 

cap.  5.  is  afore  declared. 

(25  Ed.  3.  flat.  3.  c.  1.) 

This  ftatute  is  intended  where  the  patron,  or  founder  of  abbeyes.  Mirror,  ca.  5.  ^ 
or  priories  by  fpeciall  refervation,  tenure  or  cuftome,  ought  to  have  **  F.  N.  B.  34* 
the  cuftody  of  the  temporalties  of  the  fame,  during  the  vacation,  as  1|  a'^ ^ 
many  patrons  and  founders  in  times  paft  had.     But  if  the  king  be   ^o  Afi".  p.  6. 
founder,  he  ought  to  have  the  temporalties  during  the  vacation,  of  " 
common  right  by  his  prerogative. 

1(  the  king  and  a  common  perfon  joyn  in  a  foundation,  the  king  ^  E.  -.  44, 
is  the  founder,  becaufe  it  is  an  entire  thing. 

If  a  common  perfon  found  an  abbey,  or  priory,  with  poffeffions  of 
fmall  value,  and  the  king  after  endow  it  with  great  polTeffions,  yet 
the  common  perfon  is  founder.  If  a  common  perfon  found  a 
chauntery,  and  after  the  king  tranflate  it,  and  make  it  a  monaf- 
tery,  and  endow  it  with  poffeflions,  yet  the  common  perfon  is  in 
law  the  founder,  becaufe  he  gave  the  firft  living ;  fo  if  the  tranf- 
lation  be  from  regular  to  fecular,  iiel  e  contra. 

CAP.    XXXIV. 

J^ULLUS  capiatur,  aut  imprt^     N"^  '"^^  ^^^^  ^  tiktn  or  Imprl- 

fonetur  propter  appellum  fee niina        ^    foned  upon  the  appeal  of  a  wo- 

( 1 ),  2?  morte  alterius  quam  virifui.         man  for  the  death  of  dny  other,  than  of 

her  hufband. 

(Bro.  Appeal,  5,  17,  60,  63,  104,  112.   Raft.  Ent.  43.) 

For  this  word,  Appeale,  fee  the  firfl  part  of  the  Ir.ftltutes:    At  the  See  the  firft  pirt 

common  law  before  this  ftatute,  a  womanj  as  well  as  a  man  might  of  the  Inftituces, 

have  had  an  appeale  of  death  of  any  of  her  aunceftors,  and  there-  ^'^'  ^'^°' 

fore  thefon  of  a  woman  Ihall  at  this  day  have  an  appeale,  if  he  be  Ghnv.  lib.  14. 

heire  at  the    death  of  the  aunceftor,  for  the  fon  is  not  difabled,  ^'  _^*  ^l^'  *' 

but  the  mother  onely,  for  the  ftatute  hxth.,  propter  appelium  feemi-  jyE.  4.  V. 

na.     Fide  more  of  this  in  the  firft  part  of  the  Inftitutes.  20  H.  6.  4'3. 

*   Fleta  faith,  Fcemina  autem   de  merle  'viri  fui  inter  braehiafua  Stamf.  P!.  Cor. 

interfeai,  et  r.on  aliter  poterit  appellare ;  and  therewith  agreeih  the  }}'  -9'  Brad. 

Mir.or,  Britton,  andBraaon.  h.4.  .0.148. 

isri..  :o.  55. 

Flet.  I.  I.  ca. 
33.  See  the  firft  part  of  the  Inftitutes,  fed.  24.    *  Fleta  ubi  'upra.  Mirror,  ca.  5.  §  z.ii.  ca.  2.  4  7, 
50  E.  3.  14.  28  E.  3.  gi.  3  E.  3.  Coron.  357.  20  H.  6.  46, 
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II  H.  4.  46, 
35  H.  6.  63. 


By  inter  hrachia  in  thefe  auncient  authors,  is  underftood  the  wife, 
which  the  dead  had  lawfully  in  poflefiion  at  his  death,  for  (he  muft 
be  his  wife  both  of  right  and  in  pofieffion,  for  in  an  appeale,  unquet 
accouple  in  loiall  matrimony ,  is  a  good  plea. 

A  woman  at  this  day  may  have  an  appeale  of  robbery,  &c.  for 
fhe  is  not  reftrained  thereof. 

This  writ  of  appeale  of  the  death  of  her  hulband,  is  annexed  to 
her  widowhood,  as  her  quarentine  is. 

If  the  wife  of  the  dead  marry  again,  her  appeale  is  gone,  albeit 
the  fecond  hulband  die  within  the  yeare ;  for  Ihee  muft  before  any 
appeale  brought,  continueyir;»/«a  njtri  fui,  upon  whofe  death  Ihe 
brings  the  appeale. 

So  if  ftie  bring  the  appeale  during  her  widow-hood,  and  take 
hufband,  the  appeale  (hall  abate,  and  is  gone  for  ever. 

So  likewife,  if  in  her  appeale  Ihe  hath  judgement  of  death  againft 
the  defendant,  if  after  fhe  take  hufband,  flie  can  never  have  execu^ 
tion  of  death  againft  him. 

Albeit  the  hufoand  be  attainted  of  high  treafon,  or  felony,  yet  if 
he  be  flain,  his  wife  fhall  have  an  appeale,  for  notwithftanding  the 
attainder  he  was  'z;/>yli«j,  but  the  heire  cannot  have  an  appeak,  for 
the  blood  is  corrupted  betweene  them. 

(i)  AppellumfoeTnina.'\  A  hermophrodite,  if  the  male  fex  be 
predominant,  fhall  have  an  appeale  of  death  as  heire,  but  if 
the  female  fexe  doth  exceed  the  other,  no  appeale  doth  lie  for  her 
as  heire. 


CAP.     XXXV. 


717  XIL  L  US  comltaius  ( i )  de  ca- 
"^  '  tero  teneatur  n'lfide  menfe  in  tnen- 
fe?nt  et  id>i  major  termitms  ejje  folebatj 
major  Jit  (2).  N^ec  ali^uis  vicecomes, 
vel  baliviis  fuus  facial  turnum  fumn 
per  hundredimif  niji  bis  in  anno^  et  non 
nifi  in  loco  dehito  et  confueto^  viz.femel 
■poj'i  Pajch\  et  iterum  poji  fejiu?n  S. 
Micbae/is  {2)y  et  vij-iis  francipleg' 
tunc  fiat  ad  ilium  t€r?ninum  Sanoli  Jl^i- 
chaelisfine  occafione.  Ita  fcilicct  quod 
quilibet  habeat  liberiatesjuas  quas  ha- 
buity  vel  habere  conjiievit  tempore  regis 
Hciirici  avi  nojiri^  vel  quas  pojlea  per- 
quifivit.  Fiat  autem  vijus  defrank- 
pleg*  fic  ( 4 )  .•  videlicet^  qitod  pax  nof- 
tra  tentatur-y  et  quod  tithinga  tenea- 
tur integra  {S)jJ'^'^^  ^Jl^  confuevity  et 
quod  vicecoraes  non  quarat  occafiones 
(7),  et  contentus  fit  de  eo^  quod  vice- 
(cmcs  habere  cotijuevit  (8)   de  vifu 

fuo 


"KT  O  county  court  from  hencefopth" 
"^^  fhall  be  holden,  but  from  montb 
to  month  i  and  where  greater  time 
hath  been  ufcd,  there  fhall  be  greater: 
nor  any  fheriff,  or  his  bailiff,  fhall 
keep  his  turn  in  the  hundred  but 
twice  in  the  yearj  and  no  where  but 
in  due  place,  and  accuftomed;  that 
is  to  fay,  once  after  Eafter,  and  agaia 
after  the  feafl  of  Saint  Michael.  And 
the  view  of  frankpledge  (hall  be- 
likewife  at  the  feaft  of  Saint  Michael- 
without  occafion;  fo  that  every  man 
may  have  his  liberties  which  he  had/ 
or  ufed  to  have,  in  the  time  of  king 
Henry  our  grandfather,  or  which  he 
hath  purchafed  fince.  The  view  of 
frankpledge  fhall  be  fo  done,  that  our 
peace  may  be  kept;  and  that  the  tyth-- 
ing  be  wholly  kept  as  it  hath  been 
accuftomed  i  and  that  the  fherift  feck 


no- 
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fuo  faciendoj  tmpoYe  H,  reg.  avi  nof- 
iri  (6). 


no  occafions,  and  that  he  be  content 
with  fo  much  as  the  fherifF  was  wont 
to  have  for  his  view-making  in  the 
time  of  king  Henry  our  grandfather. 


(FJtr.  Leet,  11.  8  H.  7.  f.  4.  i  Roll,  ioi.  Cro.  El.  125.  %  Leon.  74..  Regift.  175,  187.  F.N.B. 
X6i.  31  Ed.  3.  ftat.  I.e.  15.) 


{1)  Comilatus.'\  ^od  msdo  vacatur  comiiafus,  ol'im  apud  Br  it  ones 
temper ibus  Roma/iorum  in  regno  ifto  Britannia  njocahatur  con/ulatus ; 
et  qui  modo  'uocantur  vicecomites,  nine  temporis  'vice-con/ules  'vocahantur ; 
iUe  <vero  dicebatur  •vice-conful,  qui  confule  abjente  ipjius  vices  fupplebat 
in  juris  foro. 

Curia  comifattis,  in  Saxon,  bcypejemcte,  /.  comitatus  conventus. 

Ejus  duo/unt  genera,  quorum  alterum  hodie  h  countie  court,  alterum 
le  tourne  del  vif count,  olimfolkmote,  vulgo  nuncupatur',  fo  as  many 
times  turn^  ■■vicecomiti's  is  exprefled  under  the  name  of  curia  comitatus, 
becaufe  it  extended  through  the  whole  county :  and  therefore  in 
the  red  book  of  the  exchequer,  amongft  the  laws  of  king  H.  i.  cap. 
S.  de  generalibus  placitis  comitatuum,  it  is  thus  contained,  <y25:. 

Sicut  antiqua  fuerat  injiitutione formatum,fa]ut ari  regis  imperio  vera 
eji  recordatione  jirmatum,  generalia  *  comitatuum  placita  ccrtis  locis,  et 
vicibus,et  definito  tempore  per  fingulas  anni  provincias  ccnvenire  debere, 
nee  ullis  ultrafatigatianibus  agitari,  niji propria  regis  r.ecejjttas,  vel  ccm- 
mane  regni  commodum  fcupius  adjiciant,  Interjint  autern  epifcopi,  comites^ 
vicedomini,  vicarii,  centenarii,  aldermanni,  prtsfeiii,  prapojiti,  barones, 
vavajfores,  tingrevii.  et  catcri  t  err  arum  domini  diligenter  intendentes,  ne 
malorum  impunitas,  aut  gra-vionum  pravitas,  veljudicumfub-ver/iofolita 
miferos  laceratione  confniant :  agantur  itaque  prima,  debit  a  vera  chrif- 
tianitatis  jura,  fecundo,  regis  placita,  pojlremo,  cauj'a  f.ngulorum,  iSfc. 
debet  enim  Shcryfmote,  (i.  the  iherifies  tourne)  bis',  hundreda,  et  nva- 
fentachia,  (i.  the  county  courts)  duodecies  in  anno  ccngregari. 

And  truly  did  H.  1.  ivj,Jicut  antiqua  fuerat  injiitutione  formatum  : 
for  thefe  courts  of  the  tourn,  and  of  the  county,  and  of  the  leete  or 
view  of  frankpledge  mentioned  hereafter  in  this  chapter  were  very 
auncient ;  for  of  the  tourn  you  Ihall  readeamongft  the  lawes  of  king 
Edvv.  Statuium  iji  quod  ibi  (fcihcet  apud  le  folkmcte)  debent  populi 
omnes,  ^c.  convenire,  et  fe  jide  et  facramento  non  fraclo  ibi  in  unum  et 
fimul  confederare,  i^c.  ad  dcfendindum  rcgnum,  iSc.  una  cum  domino 
Jiio  rege,  et  terras  fuas,  et  honor es  illius  omni  fidelitate  cum  eofervare,  et 
quod  illi,  ut  domino  fuo  regi  intra  et  extra  regnwn  univerjum  Britannia 
Jideles  effe  velint,  iS'c.  Hanc  legem  invenit  Arthurus  (qui  quondam  fuit 
inclytijjimus  rex  Britonum)  et  ita  confolidavit  et  confederavit  regnum 
Britannia  univerfum  femper  in  unum,  hujus  legis  authoritate  expulit 
Arthurus  pradidus  Sarace>tos  et  inimiccs  a  regno,  lex  enim  ifta  diufpita 
fuit,  donee  Edgarus  rex  Anglorum  qui  fuit  avus  Edvjardi  regis,  iilam 
excitavit,  et  erexit  in  lucem  et  per  totum  regnum  firmiter  objervari 
fracepit :  et  hujus  legis  authoritate  rex  Etheldred.  J'ubito  uno  et  eodem 
die  per  univerfum  regnum  Danos  occidit. 

By  the  lawes  of  king  Edward,  before  theconqueft  the  firfl,  which 
fucceeded  king  Alured,  it  is  thus  enabled  : 

Pra-pofitus  quifque,  i.  vicecomes  Saxonice  gerefa,  Anglice  fieri^e, 
ad  quartam  circiter  feptimanam  frequentem  populi  concionem  celebrato, 
cuiquejus  dicito  aquabilt,  litefque fingulas  cum  dies  condidi  advcniant 
iUrimito, 
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Inter  leges  R. 
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a  E.  6.  cap.  2r. 


31  E.  3.  ca.  15, 


3S  H.  6.  fol.  7. 
6H.  7.  2. 
Stamf.  pi.  Cor. 
84. 


42  E.  3.  4,  &'  -5. 
Dier,  4,  &-  £. 
Phil.  £:  Mar. 

J  CI.- 


Hereby  it  appeareth  that  common  pleas  between  party  and 
party  were  holden  in  the  county  court  every  month,  which  agreeth 
with  Magna  Charta,  and  other  ftatutes  and  continuall  ufage  to  this 
day. 

And  amongft  the  laws  of  king  Edgar  it  is  thus  concerning  the 
fherifFes  tourn  provided. 

Celeherrimus  ex  omnifatrafia  bis  quotannis  con'ventus  agitor,  cut  qui" 
dem  illius  dicecejis  cpi/copus,  etfenator  inter/unto,  quorum  alter  jura  divi- 
na,  alter  hutnana  populum  edoceto;  which  alfo  agreeth  with  Magna 
Charta,  and  other  ftatutes  and  continuall  ufage. 

By  that  which  hath  been  faid,  it  appeareth  that  the  law  made  by 
king  H.  I.  was  (after  the  great  heat  of  the  conqueft  was  paft)  but  a 
rertitution  of  the  auncient  law  of  England:  and  forafmuch  as  the 
bifhop  with  the  Aeriffe  did  goe  in  circuit  twice  every  yeare,  by 
every  hundred  within  the  county  (which  alfo  appeareth  by  this 
chapter  of  Magna  Charta  in  thefe  words,  turnum  fuum  per  hundredat. 
^c.)  it  was  called  tour,  or  tourn,  which  fignifieth  a  circuit,  or  per- 
ambulation. 

Now  let  us  perufe  the  feverall  branches  of  this  chapter, 

(2)  Nullus  comitatus  de  catero  teneatur  niji  de  menfe  in  menfeMf 
et  ubi  major  terminus  ejje  folebat,  major  Jit. 1  This  (as  hath  been 
faid)  is  an  affirmance  of  the  common  law,  and  cuftome  of  the 
realme. 

Comitatus.']  Here  comitatus  is  taken  in  the  common  fenfe  for  the 
county  court. 

That  the  realme  was  divided  into  counties  long  before  the  raigne 
of  king  Alured,  viz.  in  the  time  of  the  auncient  Britons.  See  the 
firll  part  of  the  Inftitutes,  feft.  248. 

£t  ubi  major  terminus,  <£c.'\  This  is  altered  by  the  ftatute  of 
2  E.  6.  whereby  it  is  provided  that  no  county  court  (hall  be  longer 
deferred,  but  one  month  from  court  to  court,  and  fo  the  faid  court 
ihall  be  kept  every  month,  and  none  otherwife. 

By  which  aft  every  county  of  England,  concerning  the  timer 
of  the  keeping  of  the  county  court  is  governed  by  one  and  the  lame 
law. 

And  there  is  to  be  accounted  28  dayes  to  the  legall  month  in  this 
cafe,  and  not  according  to  the  month  of  the  kalender. 

(3)  Nee  aliquis  'vicecomes,  'vel  balivus  fuus  facial  turnum  fuum  per 
hundredum,  niJi  bis  in  anno,  et  non  niJi  in  loco  debito  et  confueto,  vix. 

JemelpoJlPafcb.  et  iterum pnftfejium  S'.  Michaetis.'\  Where  this  branch 
iR\i\\,femel poj}  Pafch.  tfc.  The  ftatute  of  31  E.  J.  explaineth  it, 
viz.  one  time  within  the  month  after  Eafter,  and  another  time  with- 
in the  month  after  S.  Michael,  and  if  they  hold  them  in  any  other 
manner,  then  they  Ihould  lofe  their  tourn  for  that  time,  which  is  as 
much  to  fay,  as  the  court  fo  holden  for  that  time,  Ihall  be  utterly- 
void,  and  the  IherifFe  fhall  lofe  the  profits  thereof. 

Nif  in  loco  confueto.'\  This  remaineth  to  this  day. 

Per  hundreda.]  How  hundreds,  and  the  courts  of  the  hundreds 
firft  came,  fee  hereafter  in  this  chapter. 

Et  'vifus  franciplegii  tunc  fint  ad  ilium  terminum  Sandi  Michaelis, 
\5c.'\  It  hath  appeared  before,  that  of  auncient  time  the  flierilF* 
had  two  great  courts,  viz.  the  tourne,  and  the  county  court:  after- 
wards for  the  eafe  of  the  people,  and  fpecially  of  the  hulbandman, 
that  each  of  them  might  the  better  follow  their  bufinefie  in  their 
feverall  degrees,  this  court  here  fpokcn  of,  viz.  view  of  frank- 
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pledge,  or  leet  was  by  the  king  divided,  and  derived  from  the 

tourn,  and  graur.ted  to  the  lords  to  have  the  view  of  the  tenants, 

and  refiants  within  their  mannors,  &c.     So  as  the  tenants,  and  re-    1 1  H.  4.  89. 

fiaiits  fhould  have  the  fame  juftice,  that  they  had  before  in  the    ^^  ^'^*,  ^'"j^ 

tourn,  done  unto  them  at  their  own  doores  without  any  charge  or  {f^jt%'au. 

jofle  of  time,  and  for  that  caufe  came  the  duty  in  many  leets  to  the 

lord  Je  certo  Ute,  towards  the  charge  of  obtaining  the  graunt  of  the 

faid  leet. 

So  likewife,  and  for  the  fame  reafon  were  hundreds,  and  hundred 
courts,  divided  and  derived  from  the  county  courts,  and  this  the 
king  might  doe,  for  the  tourn  and  leet  both  are  the  kings  courts  of 
record :  and  as  the  king  may  graunt  a  man  to  have  power  tentre 
flacita  within  a  certain  precinft,  &c.  before  certain  judges,  and  in 
a  manner  exempt  it  from  the  jurifdiclion  of  his  higher  courts  of 
juftice,  fo  might  he  doe  in  cafe  of  the  toume,  and  hundred  courts  ; 
fo  as  the  courts  and  judges  may  be  changed,  but  the  lawes  and  cuf- 
tomes,  whereby  the  courts  proceed,  cannot  be  altered.  And  as  the 
county  court,  and  hundred  court  are  of  one  jurifdidlion,  fo  the 
toume,  and  leet  be  alfo  of  one  and  the  fame  jurifdidion ;  for  deri-  Regult» 
n:ati--va  potejioi  eji  ejujdem  jurifdiQionis  cum  frimitiva. 

The  fcyle  of  the  tourn  is  curia  franc,  plegii  domini  regis  tent  apud  31  H.  6,  Leet 
h'  coram  'vicecomite  in  turno/uo  tali  die,  i£c.     And  therefore  in  fome    1 1.  8  H.  7.  n , 
books  it  is  called  the  leete  of  the  tourn.     And  therefore  where  the   6  H.  7.  2. 
IherifFe  llyled  his  court,  turn,  -vicecom.  tent,  tali  die  apud  L.  ISc.  it  was    8  H.  7.  i . 
refolved  that  it  was  infufficient  for  that  this  word  tourn  is  but  f  72  1 

the   perambulation  of  the  flieriiFe,   but  by  the  right  Ilyle  of  the   Mirror,  ca.  i.  § 
tourn,  it  ap^eareth  that  the  tourn  and  leet  have  but  one  ftyle,  and   '^* 
the  fame  jurifdiftion. 

But  for  want  of  the  knowledge  of  antiquity  it  was  obiter,  in  1 8  H.    18  H.  6.  abbr. 
6.  denied  that  the  tourn,  and  the  leet  were  of  one  jurifdiftion,  and  ''>'  *" •  Leet.  i. 
two  inftances  are  there  put,  viz.  that  the  leet  hath  conufance  of 
bread  and  ale,  that  is,  of  the  aiTife  of  bread  and  ale,  and  the  tourn 
hath  not  conufance  thereof;   and  the  other  is,  that  in  the  leet  they  ' 

have  authority  de  pre/enter  c(ux,  queux  mfont  lies,  abridged  by  Fitzh. 
^  pre/enter  ceux,  que  nefont  mi/es  in  le  decennarie. 

To  the  firft  it  is  cleare,  that  the  breach  of  the  affife  of  bread  and 
ale  is  prefentable  in  the  tourn,  as  a  common  nufance,  and  therewith 
agreeth  conilant  and  continuall  experience,  and    reafon  proveth, 
that  the  derivative  cannot  have  conufance  of  that  which  the  pri-   4  F.  4.  31. 
mitive  had  not,  unleffe  it  be  given   by  fome  aft  of  parliament ;   »2E-4'  2»- 
and  herewith  agreeth  the  ftyle  of  the  tourn,  and  the  authority  of  ^l  ^'2'^' 
later  books.  z8H.8;Diej 

As  to  the  fecond,  it  is  ill  reported  in  the  book  itfelfe;  but  if  it  "* 
be  intended  as  Fitzh.  abridgeth  it,  then  it  is  clears  that  in  the 
tourn  they  that  be  not  put  into  the  decennary  may  be  inquired  o^ 
for,  as  hath  been  often  faid,  the  ftyle  of  the  tourn  \%,  curia  'vi/us/rank- 
pleg';  and  the  derivative  cannot  of  common  right  have  more  then 
the  primitive. 

But  both  of  the  tourn  and  the  leete,  this  may  be  truly  faid,  Pafcfc.  5,  Jac. 

Temper  a  mutantur,  l^  nos  mutamurin  illis',  I'b-  '"•  78.  Bc!- 

^odque  'vera  in/lit utio  ijiius  curi^  e^vanuit,  et  velut  umbra  eju/dem  ad   '•)°'  '*^*- 
kuc  remunet :  habemus  quidemfenatus  con/ultum,/ed  in  tahults  repofitumt 
ft  tanquam  gladium  in  vagina  reccnditum, 

gut  now  kt  us  return  to  our  Magna  Charta. 
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Mirror,  ca.  t.  £/  <vi/us  difrattc*  pkgio  tunc  fiat  ad  ilium  terminutn  5anSli  Michaelh, 

I  17.  &ca.  5.      l^c.']  \t  is  to  be  obferved  that  the  precedent  branch  is,  that  'vice- 
^    *  comes  non  faciat  tiirnum  per  hundredum  niji  bis  /'«  ^k^o,  as  hath  been 

7*  *•      3«    c^ij^  \\x.  femel  pcfi  Pa/ch''  et  iterum  poji  fefium  Zan£li  Michaelis',  this 
claufe  extendeth  to  the  enquiry  of  felonies,  common  nufances  and 
other  mifdeeds,  the  view  of  frankpledges,  and  to  all  things  inquir- 
ab!e  in  the  tourn.     Now  by  this  claufe  it  is  provided  that  the  ar- 
ticle of  the  tourn  concerning  tlie  view    of  frankpledge,  being  here 
underilood  in  a  particular  fenfc,  (hall  be  dealt  withall  by  the  fheriife 
in  his  tourne  but  once  in  the  year,  viz.  at  the  tourn  holden  after 
Barter,  and  fo  it  hath  been  formerly  expouncl-ed :  and  therefore  it 
30  H.  6.  Leet       vvas  well   refolved  in  24  H.  8.  that  this  claufe   of  the  fiatute  of 
II,  24  H.  S.        Magna  Charia,\s  to  be  underftood  of  the  leet  of  the  tourn,  and  not 
Jiu.^^iL        of  other  leets,  and  fo  without  queflion  is  the  law  holden  at  this  day, 
8  H.  '-J.  4.  that  he  that  claimes  a  leet  by  charter,  mull  hold  it  at  the  fame  dayes 

12  H.  7.  15.       which  are  contained  in  the  charter,  and  he  that  claimes  it  by  pre- 
38  H.  6,7.  fcription  may  claime  to  hold  it  once  or  twice  every  yeare,  at  any 

Dier,  7     iz.        ^^^j^  dayes  as  fhall  upon  reaftnable 'warning  be  appointed,  if  the 
^       ■*  '  ufagc  hath  been  fo,  fo  that  it  hath  been  kept  at  uncertain  times,  or 

elfe  it  ought  to  be  kept  at  fuch  certain  dayes  and  times,  as  by  pre- 
fcription  hath  been  ceitainly  ufed;  and  the  next  words  to  this  claufe 
bee,  ita  fcilicet  quod  quilibct  habeat  Ubertates  fuas,  quas  habuitt 
l^c.  doe  explaine  the  meaning  of  this  chapter,  that  it  extended  not 
to  the  leets  of  the  fubjeds,  but  they  Ihould  have  their  liberties,  as 
before  they  had;  and  this  alfo  appeareth  by  the  conclufion' of  this 
chapter,  et  quod vicecomes,  iffc.  contcntus  fit  de  eo  quod  •vicecomes  habere 
con/ue'vit  de  njifu  Juo  facicndo  ;  fo  as  itmutl  be  'tj  if  us  funs,  the  Iberiffes 
view,  which  ofneceffity  mult  be  parcell  of  the  tourn;  and  it  isfaid 
in  the  Mirror,  that  this  view  of  frankpledge  (parcell  of  the  tourn) 
fhouid  be  made  once  every  yeare. 

(4)   Fiat  aut  em  qjif us  de  franc''  pie g"  ftc,l£c.'\  Here  it  appeareth 
that  the  view  of  frankpledge  fiiould  have  two  ends.     1.  2>uod  pax 
[  73  J  nofira  tcneatur.      2.  ^cd  trithinga  teneatur  in'egra. 

For  the  firft,  that  the  kings  peace  might  be  kept;  the  right  in- 
ftitution  of  the  view  offranke  pledge,  and  whereon  the  name  came 
is  to  be  ccnfidered,  which  is  as  foiloweth. 

Franci  phgii.   i.  Libert  fidejuf/bres,  dcQ  fureties  or  pledges ;  and 

here  it  is  izid  fiat  -vifus  de  francis  plegiis,  ita  fcilicet  quod  pax  nofira 

teneatur,  that  is,  let  the  view  of  pledges  or  iureties  for  free-men  be 

made,  fo  that  our  peace  may  be  holden:  now  the  inftitution  hereof, 

Braa.  lib.  3.        f^j.  ^[jg  keeping  of  the   kinQ;s  peace,  was,  that  every  free-man,  at: 

f.  124.  int.  leges    ,  .  r  n.      'l  \  ^      \      ^  /-/-i  .    •  \  •       l 

Canuti  tbl.  loS.  "^^  ^S^  0'  ^^  years,  ihould  m  the  leet  (if  he  were  in  any)  or  m  the 

ig.  Int.  leges  tourne,  (if  he  were  not  in  any  leet)  take  the  oath  of  alleageance  to 

tdw.  ifgistol.  the  king,  and  that  pledges  or  fureties   fhould  be  found,  in  manner 

J32.  cap.  detii-  hereafter  exprelied,  for  his  truth  to  the  king,  and. to  all  his  people, 

hor^is.  Biad.  Qj.  gj^g  jQ  j^g  j^gpj  ji^  priibn:  this  franke  pledf^e  confifted  moit  com- 

uLi  lup.  Lamb.  ,       ■  ^  ,         t     J  ,  ,  •    ,      ,       „        "        ^">,,     ,  ^v       ,  .        , 

verb.)  cenrufia  &   nionly  ot  ten  houlliolds,  which  the  Saxons  called  Theothung,  in  the 
decuria.  north  parts  they  call  them  Tenmentale,  in  other  places  of  England 

Tithing,  here  in  this  chapter  ^ rithinga.  i.  decem'virale  collegium^ 
whereof  the  mailers  of  the  nine  families  (who  were  bound)  were  of 
the  Saxons  c?A\zii  Freoboro^h,  which  in  lome  places  is  to  this  day 
Biaa.fol.  19.  b.  called //-ff  Barru^ve.  i.  Free  furety,  oxfrankepledge,  and  the  mafter 
of  the  tenth  houfhould  was  by  the  Saxon  called  by  divers  names,  viz. 
7hcothung;non,  to  this  day  in  the  well  called  7'ythingman,  and 
likenheojod  iiwCi  Freaborber.  i.  Capitalis  pl.gius,  cWitk  pledge:  and 
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thefe  ten  maflers  of  families,  were  bound  one  for  anothers  family,  Brit.  ubi.  fup. 
that  each  man  of  their  feverall  families  Ihould  ftand  to  the  law,  or  if 
he  were  not  forth  coming,  that  they  Ihould  anfwere  for  the  injury   Braft.  I.  3.  f, 
or  offence  by  him  committed,  de  eo  ant  em  qui/ugam  ceperit,  diligenter    1:4. 
inquirend^ Ji  fuerit  in  franco  phgio,  et  decenna,  tunc  erit  decenna  in  mi- 
fericordia  coram  jujiitiariis  nojiris,  quia  tion  babent  ip/um  thalefaSurem 
adre8um. 

Hereby  it  appeareth,  that  the  precinft  of  this  frank  pledge  was 
called  decenna,  becaufe  it  confided  moft  commonly,  as  hath  been 
faid,  of  tenne  houfliolds,  and  every  man  of  thefe  feveral  houfholds,   Brit.  cap.  12. 
for  whom  the  pledjre  or  furety  was  taken    were  called  decennarii,  Fieta,lib.  i.cap. 
becaufe  every  particular  peribn  in  the  kingdome  was  of  one  decenna  '^'^'  ^''^' 
or  other,  which  names  are  continued  as  fhadowes  of  antiquity  to   Mirror,  cap.  i. 
this  day.     Ordeinefuit  ancientment,  que  nul m  demurrajl  en  le  realme,   §•  ^7* 
Jil  nefuit  en  dizein  et  plenty  e  de  frank  homes,  appent  aux  'vif  de  'vie^acr 
unfois  per  an'  franke  pledges  et  lesplevys,  ^c. 

By  the  due  execution    of  this  law,  fuch  peace    (whereof  this 
chapter  fpeaketh)  was  univerfally  holden  within  this  realme,  as  no 
injuries,  homicides,  robberies,  thefts,  riots,  tumults,  or  other  offences 
were  committed;    lo  as  a  man  with  a  white  wand  might  fafely 
have  ridden  before  the  conqueft,  with  much  mony  about  him,  with-   Lamb.  verb, 
out  any  weapon  throughout  England ;  and  one  faith  truely,row/ViSarfl  -^ftimatio  ci* 
tjl,  eaq;  non  levis,  baud  ita  multis  JiatuiJJe  prifca  tempora  fcelertbuSy   ^'  ** 
quippe  quibus   rapina,  furto,  cadi,  plurimifq;  aliis  fceleribus  mulclae 
imponebantur  pecuniarily,  cum  hits  hac  mflra  tempejlate,  nos  omnibus 
merito  capitis  pcenam  irrcgamus,  i^c. 

(5)  Et  quod  trithinga  teneatur  integra.]   Tritbinga  or  Tiibingais 
expounded   for   Theothinga,   which   fignifieth  the  frankpledge   of 

tenne  houftiolds,  as  hath  been  faid,  and  it  is  notably  expounded  by  Fltta,  Jib.  *.  c 

Fleta,  which  there  you  may  read  at  large,  the  fenfe  hereof  is,  quod  54;  §  ^^  Tn- 
tritbinga,  fi-ve  ibeothinga.  i.  decemuirale  collegium  teneatur  integrum.  "'' 

i.  that  no  man  be  not  within  fome  decenna  or  other,  fo  as  he  may  be  Lamb.  Int.  le- 

brought  forth  to  ftand  to  right  if  he  ihall  offend  :  ohm  trithinga  E^s  land.  Edw. 

fignificabat  tria  t-el  quatuor  bundreda,  quod  autem  in  trithinga  definiri  °"'  34-.  **ertoD, 
non  poterat,ferehatur  infcyrani.  '      '., 

What  perfons   fhall  come  to  the  tourne  and   leete.   Sec.   and  io^Mirrof'c*^i 

who  be  exempted,  fee  the  ftatute  of  Marlebridge,  and  the  auncient  ^  16,  Braa.'lib. 

authors.  3.  foi.  i24.Brit. 

(6)  Tempore  regis  Henrici  avi.'\  Twice  repeated  in  this  chapter :  'S-  ^'  f  1^"?  li'^* 
vid.  before  cap.  1 5 .  1 6.  l^"-  ^9-  lib.  2. 

*  See  the   expofitioa  of  this  ftatute  Rot.  clauf.  anno  18  H.  3.  "''*^r  7^  l 
nu.  10.  L  74-  J 

(7)  £t  quod 'vicecomes  non   quesrat  occci/iones,iSc.'\   By  the  com-  Mirror,  c.  2.^ 
mon  lav/,  to  avoid  all  extortion  and  grievance  of  the   fubjeft,  no  5.  Britton,  fol. 
fherife,  coroner,  goaler,  or  other  of  the  kings  minifters  ought  to  3.  b.  6.  a.  18.  b. 
take  any  reward  for  doing  of  his  office,  but  only  of  die  king;  and  3"'  ^' Jl'?'  ''t* 
this  appeareth  by  our  books,  and  is  fo  declared  and  enafted  by  aft  officium.  u^h. 
of  •  parliament  in  the  3  E.  i.     And  a  penalty  added  to  the  prohi-  2.  c.  39.  27  AlT. 
bition  of  tiie  common  law  by  that  ad :  and  Forteicue,  cap.  24.  faith,  p-  14-  42  E.  3. " 
Viceccmes  jurahit  fuper  fanfla  Dei  e^vangelia,  inter  articulcs  aiics  quod  5-  ^3  H.  6. 
non  aliquid  recipiet  colore,  aut  caufa  officii  fui,  ab  aliquo  alio,  quam  a  "^  ^g'c  ^- 

'"'•^o         r        .  .  33  H.  8.  cap* 

But  after  that  this  rule  of  the  common  law  was  altered,  and  that  22.  21 H.  7. 

the  fherife,  coroner,  goa'er,  and  other  the  kings  minifters,  might  in  '"'•  'T- 

fome  cafe  talce  of  the  fubjeft,  it  is  not  credible  what  extortions,  and  *  ^^'  *•  "P-  ^^ 
eppreffions  have  therenpoa  enfued.     So  dangerous  a  thing  it  is,  to 

G  4  Ihake 


74 


Magna  Charta. 


Cap.  3^$. 


See  the  preface\ 
to  the  4.  part  of 
my  reports. 

4iE.  3.  5. 
38  H.  6,  7. 
6  H.  7.  a,  3. 


Reglft.  16.  174. 

175- 

F.  N.  B.  161.  d. 

Marleb.  cap.  lo.; 


Ihake  or  alter  any  of  the  rules  or  fundamental!  points  of  the  com- 
mon  law,  which  in  truth  are  the  maine  pillars,  and  fupporters  of  the 
fabric  of  the  common-wealth,  as  elfewhere  I  hare  noted  more 
at  large,  and  yet  not  fo  largely,  as  the  weight  of  the  matter  dc- 
ferveth. 

(8)  Content  us  Jit  de  eo  quod  nj'icecomes  habere  confuetit,  l^c"]  Thefe 
words  are  not  to  be  intended  of  any  reward,  &c.  (for  the  iherite 
by  law,  as  hath  been  faid,  could  take  no  reward  for  doing  of  his 
office)  but  of  the  profits  of  the  court  of  the  tourn,  and  fuch  only 
as  were  accullomed  in  the  raigneof  H-  2.  So  they  muft  be  very 
auncient,  for  the  which  the  (herife  (hould  (by  an  auncient  law)  pay 
a  certaine  fumme  de  proficuls  comitatus,  an,d  fhould  be  charged  in  the 
exchequer  for  this  certain  fumme. 

And  it  is  to  be  obferved,  that  if  any  man  be  grieved  contrary  to 
the  purview  of  this  aft,  he  may,  as  hath  been  faid,  for  his  reliefe 
therein,  have  an  adlion  upon  thisftatute,  albeit  no  aftion  be  exprefly 
given,  which  in  this,  and  many  other  like  caf^s  upon  the  branches 
oi  Magna  Cbarta,  is  worthy  of  obfervation. 


CAP.     XXXVI. 


7V7  E  C  lie  eat  de  catcro  al'tcin^  dare 
terrain  fiiam  alicu't  domui  reli- 
g'lofce-i  ita  quod  illam  refumat  de  eade?n 
domo  tenend\  JV(C  liceat  alicui  domui 
religiofr  terrain  alicujus  fic  accipere^ 
quod  tradat  illam  illiy  a  quo  earn  acce- 
pit  tenend*.  Si  quis  autem  de  catero 
t  err  am  fuam  alicui  domui  religiofa  fic 
dederit^etfuper  hoc  convincatur^  donum 
fuurn  penltus  cajfetur.,  et  terra  ilia  dq^ 
mir.a.  illiusfeodi  incurratur. 


T  T  fliall  not  be  lawful  from  hence- 
forth to  any  to  give  his  lands  to  an){ 
religious  houfe,  and  to  take  the  fame 
land  again  to  hold  of  the  fame  houfe. 
Nor  fliall  it  be  lawful  to  any  houfe  of 
religion  to  take  the  lands  of  any,  and 
to  leafe  the  fame  to  him  of  whom  he 
received  it.  If  any  from  henceforth 
give  his  lands  to  any  religious  houfe, 
and  thereupon  be  convict,  the  gift 
fhall  be  utterly  void,  and  the  land 
{hall  accrue  to  the  lord  of  the  fee. 


Mirror,  c.  5.  §  2.  Glanv.  1.  6.  c.  7.  (Fitz.  Mortm.  i,  3.  Bro.  Mortm.  36.  7  Ed-  i.  ft;it.  2.  13 
Ed.  I.  ftat.  i.  c.  32.  27  Ed.  1.  fbt.  2.  15  R.  2.  c.  5.  23  H.  8.  c.  10.  18  £d.  3.  c.  3.  i  &  a  Ph. 
&  M.  c.  8.  39  El.  c.  5.   21  Jac.  I.  c.  I.  13  &;  i^  Car.  2.  c.  12.  9  Geo.  2.  c.  56.) 

3E.4.  12. 
S£e  the  I.  part  of 
the  liUiitutes, 
feft.  133.  157. 
Hit.  de  7  E.  I. 
de  r^ligiofis. 
43  H.  3.  ACT. 
436.  Bntton, 
foi.  32.  b.  Flera, 
lib.  3.  cap.  5. 
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This  chapter  is  excellently  abridged  according  to  the  efFeft 
thereof,  and  notably  expounded  by  a  parliament  hokien  by  king 
Edw.  |.  fonne  of  H.  3.  the  words  whereof  are  thefe.  Of  late  (wz. 
anno  g  H.  3.  cap.  36,)  it  was  provided  that  religious  men  ihould 
not  enter  into  the  fees  of  any  without  licence,  and  will  of  the  chiefs 
lords,  of  whom  fuch  feea  been  holden  immediately:  whereby  it  ap- 
peareth,  that  by  this  chapter  of  Mac na  Charta,  a  gift  of  lands  to 
any  religious  houfe  was  prohibited,  notwithllanding  the  religious 
houfe  gave  not  the  fame  back  again  to  hold  of  the  fame  houfe,  &c. 
but  kept  the  lands  fo  given  unto  themfelves  in  their  own  hands: 
and  in  that  cafe,  that  the  land  fl:ould  incurre  to  the  lord  of  the  fee, 
confider  well  the  words;  and  the  interpretation  is  worthy  obferva- 
tion for  the  interpretation  of  other  flaiutes  in  like  cafes. 

For 


Cap.  36. 


Magna  Charta. 


For  the  word  Mortmain,  fee  the  firft  part  of  the  Inftitutes. 

There  were  two  caufes  of  making  of  this  ftatute  :  one  that  the 
fervices  that  were  due  out  of  fuch  fees,  and  which  in  the  begin- 
ning were  created  for  the  defence  of  the  realme,  were  unduly  with- 
drawn. 2.  The  chiefe  lords  did  lofe  their  efcheats,  wardfhips,  re- 
liefes,  and  the  like;  for  which  caufes,  divers  provident  lords  at  the 
creation  of  the  feigniory  had  a  claufe  in  the  deed  of  feofFement, 
quod  licitum fit  donatori  rim  datam  dare^  vel  'vendere  cui  'voluerit,  ex- 
cept is  'viris  religicfis,  et  Judais.  Vide  Brafton,  libro  I .  fol.  1 3.  Many 
of  thel'e  deeds  I  have  feene. 

But  the  ecclefiafticall  per(bns  (who  in  this  were  to  be  commende 
that  they  had  ever  ihe  beft  learned  men  in  the  law,  that  they  could 
get,  of  their  councell)  found  many  wayes  to  creep  out  of  this  ftatute, 
viz.  religious  men ;  as  abbots,  priors,  and  otner  ecclefiafticall  per- 
fons  regular,  to  purchafc  lands  holden  of  themfelves,  or  take 
leafes  for  long  term  for  years,  and  many  other  devices  they  had  to 
cfcape  out  of  this  ftatute :  and  biftiops,  parfons,  and  other  eccle- 
fiafticall perfbns  fecular  took  themfelves  to  be  out  of  this  ftatute. 

The  faid  ftatute  of  7  E.  1.  intended  to  provide  againft  thefe  de- 
vices, in  thefe  words,  qttod  nullus  religiofits,  aut  alius  quicunque  (i. 
other  whatfoeverof  like  quality  of  being,  a  body  politique,  or  cor- 
porate, ecclefiafticall,  or  lay,  fole,  or  aggregate  of  many)  terras  aut 
tenemenia  aliqua  emere,  'vel  'vender e  fub  colore  donaiionis  aut  termini ; 
and  to  prevent  all  other  inventions  and  evafions  added  thefe  gene- 
rail  words,  aut  ratione  alterius  tituli  cuju/cunq',  terras  aut  teg- 
menta ab  aliquo  recipere  aur  alio  qiiovis  modo  *  arte  'vel  ingeniofibi  ap- 
fropriare  p rafumat,  fiib  forisfaciura  eorundem. 

A  man  would  have  thought  that  this  (hould  have  prevented  all 
new  devices,  but  they  found  alfo  an  evafion  out  of  this  ftatute,  for 
this  ftatute  of  7  E.  i.  extended  but  to  gifts,  alienations,  and  other 
conveyances  made  betvveen  them  and  others,  arte  'vel  ingenio,  &c, 
and  therefore  they  gave  over  them;  and  they  pretending  a  title 
to  the  land  (that  they  meant  to  get)  brought  a  precipe  qd.  reddat, 
^^g^inft  the  tenant  of  the  land,  and  he  by  confent  and  coilulion  fliould 
lake  default,  ajid  thereupon  they  ftiould  recover  the  land,  and 
by  judgement  of  law,  et  fie  fieretfraus  Jiatuto. 

when  this  new  invention  was  provided  for,  and  taken  away  by 
the  li^tute  of  W.  2.  yet  found  they  out  an  evafion  out  of  all  thefe  fta- 
tutes,  for  now  they  would  neither  gee  any  land  by  purchafe,  gift. 
leafe,  or  recovery,  but  they  caufed  the  lands  to  be  conveyed 
by  feofFement,  or  in  other  manner  to  divers  perfcns,  and  their 
heires,  to  the  ufe  of  them  and  their  fuccefTors,  by  reafon  whereof 
they  took  the  profits;  but  this  was  enatJled  by  the  ftatute  of  15  R. 
2.  to  be  mortmain  within  the  forfeiture  of  the  faid  I'atute  of 
7  E.  r. 

But  the  foundation  of  all  thefe  ftatuies,  was  this  chapter  of  Magna 
Cbarta. 


Flrft  part  of  the 
Inftituus.  cap. 
Fnakalmoigne. 


15  R.  2.  cap.  5. 
29  Afl".  p.  17. 
Br.  29  H.  8. 
Mortmain,  39. 


•  Thefe  words 
are  notably  ex- 
plained. 15  R. 
2.  ca.  5.   19H. 
6.  56.  41  E.  3. 

16.  41    E.  3.  21. 

29  H.  S.  Br. 

Mortmain  39. 
17  E.  3.  59. 
21  E.3.46.  Rot. 
parliam.  5  R.  2. 
nu.  92.  (^rint  Ic 
terre  ell  per  co- 
vin convey  ai 
roy. 

VV.  2.  cap.  32. 
Fieta,  lib.  5. 
cap.  c.  45  E.  3. 
1 9-  " 


15  R.  2.  cap.  c 
8  H.  4.  :6. 


C   A   P. 
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Cap.  3S, 


CAP.     XXXVII. 

^CUTJGIUM   (1)    de    catero     gSCUAGE     from     henceforth 

capiat ur  ficut  capi  confuevit  tern-  fhall  be  taken  like  as  it  was  wont 

pre  Hcnrici  regis  avi  nojiri  {i).  to  be  in  the  time  of  king  Henry  ouf 

grandfather. 

Fleta,  lib,  2,  ca.  60. 

(1)  Scutagiiim^l  Vide  for  this  the  firft  part  of  the  Inftltutes,  lib, 
2.  cap.  Efcuage,  feft.  95. 

Tempore  Henrici  regis  a'vi  fiojfri.']  Here  is  another  reference 
to  the  raigne  of  king  Henry  the  fecond.  See  for  this  before,  cap, 
15.  &c. 


CAP.     XXXVIII. 


QJL  FM/mtarchiepifcopisj  epifcopisy 
abbatibus,  prior  ibus^  templariis^  hoj- 
pitalariisf  comitibus^baronibus^et  omni- 
bus aliisy  tarn  eccleftajiicis perfonis^  quam 
fccularibus-i  omnes  libertatcs  et  libera 
confuetudinesy  quas  prius  habuerunt, 
Omncs  autemijlas  confuetudines  et  liber' 
tatespradi^as-i  quas  concejftmus  in  regno 
nojiro  tenend'  (quantum  ad  ncs  perti~ 
7ient)  erga  no  set  bared''  nojlros  obferve- 
musj  et  omnes  de  regno  noJlro^  tarn  clerici 
quam  laici  obfervent  (quantum  ad  fe 
pertinent)  erga  juos.  Pro  hac  autem 
donatione  et  concefiione  libertatum  if- 
tarum^  ct  aliarum  libertatum  contenta- 
rum  in  charta  nojira  de  libertatibus 
foreJicVj  archiepijcopi^  epifcopi-y  aobateSy 
priores,  ccrniteSy  baroneSy  militcSy  liberi 
'tcnentesy  et  07?ines  de  regno  nojiro  de- 
derunt  nobis  quinto-decimatn  partem 
ovinium  mobilitim  ftiorum..  (vide  Jlat, 
7.  anno  25  -^.3)  Concejjlmus  etiam 
e'.fdem  pro  nobis  et  haredibus  nojlrisy 
quod  nee  noSy  nee  hceredes  noftriy  aliquid 
ferquiremuSyper  quod  libertates  in  hac 
charta  contents  infringantur  vel  infir- 
mcntur.  Et  ft  ab  aliquo  contra  hoc 
alicuid  pe?-quij]i'  fuerit,  nihil  vakaty 

et 


J^ESERVING  to  all  archbifhops, 
biftiops,  abbots,  priors,  teniplers, 
hofpitallers,  earls,  barons,  and  all  per- 
fons,  as  well  fpiritual  as  temporal,  all 
their  free  liberties  and  free  cullomsj 
which  they  have  had  in  time  pafled. 
And  all  thefe  cuftoms  and  liberties 
aforefaid,  which  we  have  granted  to  be 
holden  within  this  our  realm,  as  much 
as  appertaineth  to  us  and  our  heirs,  we 
fhall  obferve ;  and  all  men  of  this  our 
realm,  as  well  fpiritual  as  temporal  (as 
much  as  in  them  is)  Ihall  obferve  the 
fame  againft  all  perfons  in  like  wife. 
And  foi'i  this  our  gift  and  grant  of 
thefe  liberties,  and  of  other  contained 
in  our  charter  of  liberties  of  our  foreft, 
the  archbifliops,  bifhops,  abbots,  pri- 
ors, earls,  barons,  knights,  freeholders, 
and  other  our  fubjeits,  have  given 
unto  us  the  fifteenth  part  of  all  their 
moveables.  And  we  have  granted 
unto  them  on  the  other  part,  that  nei- 
ther we,  nor  our  heirs,  ihall  procure 
or  do  any  thing  whereby  the  liberties 
in  this  charter  contained  (hall  be  in- 
fringed or  broken;  and  if  any  thing 
be  procured  by  any  perfon  contrary  to 

the' 
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et  pr»  nulla  habeatur.     Hits  tejlibus  the  premifles,  it  fhall  be  had  of  no 

Bonefacio  Cantuar'  archicp\  E.  Lon-  force  nor  effedl.     Thefe  being  wit- 

donenf:  epi/copo,  et  aliis.     Datum  apud  nefles;  lord  B.  archbilhop  of  Canter- 

fVeJim*   decimo  die   Februarii,  anno  bury,   E.   bifliop    of   London,    and 

regni  nojiri  nono.  others. 

This  chapter  doth  confift  of  fixe  parts. 
Firfl  it  is  enafted,  that  all  the  liberties,  and  free-cuilomes,  which 
any  archbilhop,  bifhop,  abbot,  prior,   templar,  hofpitaller,  earle,  [  77  3 

baron,  or  any  perfon  either  ecdefiafticall  or  fecular,  have  had,  be 
iafe,  that  is,  whole  without  prejudice  unto  them,  for  the  words  be 
fcd'va  Jint  omnibus  archiepifcopis,  lS\.  ov.nes  libertates,  l3c.  all  the 
-liberties,  &c.  be  fafe  to  all  archbifhops,  &c.  fo  as  this  is  no  faving 
to  them,  but  in  effect,  an  aft  that  they  ihculd  enjoy  them:  for  re- 
gularly a  faving  in  an  aft  of  parliament  enlargeth  not,  nor  extend- 
eth  to  any  new  thing,  but  preferveth  a  right  or  intereft,  that  is 
former  to  things  contained  in  the  aft,  which  by  the  words  of  the 
aft  might  have  been  given  away.  But  this  claufe  doth  enlarge, 
and  extendeth  to  all  other  liberties,  and  free  cuftomes,  which  any 
fubjeft  ecclefiailicall,  or  temporall  ought  to  have;  and  therefore 
the  Engliih  tranfiation,  both  in  this  and  many  other  places  of  this 
great  charter,  is  very  vicious.  But  it  is  principally  to  be  obferv- 
ed,  that  here  is  not  any  faving  at  all  for  the  king,  his  heires,  or 
fucceffors,  to  the  end  that  tlie  king,  his  heirs,  and  fuccefTors 
againll  all  pretences  of  evafions,  fliould  be  bound  by  all  the  branches 
oT  both  thefe  charters. 

The  fecond  is,  that  all  the  cuftomes,  and  liberties,  which  the 
king  had  graunted  to  be  holden  within  his  realme,  for  him  and  his 
heires,  the  king  himfelfc  and  his  heires,  as  much  as  appertained  to 
him  or  them,  fhould  obfcrve  and  keepe. 

The  third  is,  that  all  the  men  of  this  realme,  as  well  of  the 
clergy  as  of  the  laity,  the  faid  cuftomes  and  liberties  for  themfelves 
and  their  heirs,  as  much  as  to  them  appertained,  fnoald  obferve  and 
keepe. 

Tiiis  is  the  chiefe  felicity  of  a  kingdome,  when  good  lawes 
are  reciprocally  of  prince  and  people  (as  is  here  undertaken)  duly 
obferved. 

The  fourth  is,  that  for  this  gift  and  graunt  by  the  king,  of  the  h;i     jacobi 
liberties  contained  in  this  great  charter,  and  of  others  contained  in  iib.8  ThePr'm- 
the  kings  charterof  liberties  of  the  foreft,  the  archbifhops,  bilhops,  cescafe, 
abbots,  priors,  earles,  barons,  knights,  free-holder;,  and  odier  the 
kings  fubjefts,  citizens,  and  burgeffes,  (aflembled  in  parliament) 
gave  unto  the  king  one  fifteenth ;  which  proveth,  that  as  the  -fif- 
teenth was  graunted  hy  parliament,  fo  was  this  great  charter  alfo 
graunted  by  authority  of  the  fame;  but  fince  this  time  ths  manner 
of  the  fifteenth  is  altered;  for  now  the  fifteenth,  which  is  alfo  cal- 
led the  Talk,  is  not  originally  fet  upon  the  pollcs,  as  at  this  time  it 
was,  but  now  the  fifteenth  is  certainly  rated  upon  every  towne. 
And  this  was  by  vcrtue  of  the  idngs  commifiions  into  every  county   Ro^  pat  6  E  -j 
of  England  m  8  E.  3. taxations  were  made  of  all  the  cities.boroughes,   *•?«:.  nu.  zl. 
and  towns  m  England,  and  recorded  in  the  exchequer,  and  that  rate 
was  at  that  time  the  fifteenth  part  of  the  value  of  every  town,  and 
ther*ore  retameth  the  name  of  the  fifteenth  ftill. 

And  after  the  fifteenth  is  grafted  by  parliament,  th?n  the  inha- 
bitants 
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bitants  rate  themfelves  for  payment  thereof,  and  if  one  towne  bee 
joyned  with  another  in  the  rate  of  the  lotall,  and  fubdivided  on 
each  a  certain  rate  in  that  commiffion,  and  the  one  is  rated  too  low, 
and  the  other  too  high,  there  lieth  a  writ  called,  ad  aqualiter  taxand* 
to  be  taken  out  of  the  exchequer  to  rate  the  townes  equally.  The 
fubfidie  is  uncertaine,  becaufe  it  is  fet  upon  the  perfon,  in  refpeft  of 
his  lands,  or  goods,  which  commonly  doe  ebb  and  flow. 

The  fift  is,  that  the  king  did  graunt  for  him,  and  his  heires,  that 
Helther  he,  nor  his  heires,  Ihall  feeke  out  any  thing,  whereby  the 
liberties  in  this  charter  contained  may  be  broken,  or  weakned : 
and  if  by  any  man  againft  this  charter  any  thing  Ihould  be  fought 
out,  it  fhould  be  of  no  value,  and  holden  for  nought.  And  all  thefe 
doe  evidently  appeare  in  this  chapter. 

The  fixt  and  laft  is  hiis  tefttbus. 

It  is  true,  that  of  auncient  time  nothing  pafled  from  the  king  of 
franchifes,  liberties,  priviledges,  manners,  lands,  tenements,  and 
hereditaments  of  any  eftate  ot  inheritance,  but  it  was  by  the  advice 
of  his  councell  expreffed  under  hiis  teftibus,  as  it  was  then,  and 
continues  to  this  day  in  the  creation  of  any  to  any  degree  of  nobi- 
lity, for  thereto  hiis  tefiibus  is  ftill  ufed. 

This  conclufion  of  the  kings  graunts  with  hiis  tejiihus  was  ufed 
L  7°  J  by  king  H.  5,  and  his  progenitors  kings  of  this  realme  before  him, 

and  by  his  Ton  E.  1,  and  by  E.  2.  and  E.  3.  after  him:  afterwards, 
in  the  beginning  of  the  raigne  of  R.  2.  1  finde  the  claufe  of  >&?Vj 
tejiihus  was  left  out,  and  in  llead  thereof  came  in  tejie  me  iffo  in  this 
manner,  in  cujus  rei  tejiimonium  has  lit  eras  nofiras  ferifecimus  patenles: 
teJie  me  ipfo,  which  fmce  by  all  his  fucceflors  kings,  and  queens  of 
this  realme  (except  in  creations)  hath  been  ufed. 

Thofe  that  had  hiis  tefiibus,  were  called  chartft,  as  this  charter 

15  called  Magna  Charta,  and  fo  is  charta  de  forefia,  l5c.  and  thofe 

other  that  be  iefiemeipfo,  are  called  letters  patents,  being  fo  named 

in  the  claufe  of  //;  cujus  rei  tejiimonium  has  literas  nojiras fieri  fecitnus 

patenter. 

Stc  the  fiiilpai-t        And  this  was  the  auncient  forme  alfo  of  the  deeds  of  fubjefts, 

of  the  In-  concluding  with  hiis   tefiibus,  which  continued  untill,  and  in   the 

iiirutes,  feci.  i.     j-ajgne  of  H.  8.  but  now  is  wholly  omitted,  and  now  the  witneiTes 

are  fubfcribed  under  the  deed,  or  endorfed  thereupon. 

Now  upon  this  occafion  to  treat  how  thefe  c\z.\x(es,  datum  per  ma- 
uum  nojiram,  per  maimm  car.cellarii  nofiri, per  ipjum  cufiodem,  et  conci- 
liutn,  iffc.  entred  in,  and  went  out :  when  thefe  claufes,  de  gratia 
j'peciali,  and  ex  c^rta  fcientia,  et  7iiero  tnotu  began,  which  continue  to 
this  day)  and  the  caufe  andreafon  of  theinferting  of  the  fame;  and 
when  and  Vv-herefoie  thefe  claufes  were  fubfcribed  under  the  letters 
patents,  per  ip/uri  ngeni,  per  breve  de  private  figille,  author  it  ate  par - 
Uamcnti,  die.  came  in,  (which  (till  doe  continue)  would  afke  a  feve- 
rall  treatife  of  it  fclfe,  and  not  pertinent  to  our  purpofe  for  the  un- 
derftanding  of  this  charter  of  Magna  Ghfirta,  and  therefore  pur- 
pofely  I  fpeake  not  of  them. 

Here  hi  witneffes  to  this  great  charter,  a  great  number  of  reve- 
rend, and  honourable  perfonages,  in  all  63.  of  which  there  were  of 
the  clergy  ;i.  whereof  there  were  i  2.  bifhops,  and  19  abbots,  and 
Hugh  de  Burgo  chiefe  juftice,  and  31  carles  and  barons,  as  hath 
beea  faid  before. 
H5I.  3  Jac.  In  Befides,  it  was  eftablifhed  by  autbofity  of  parlianient,  whicM  was 

Canceiiaiia.The   j^qIcJ^jj  at  Weftminller,  in  forme  of  a  charter,  as  many  others  have 

Princes   cr.fe.  be-« 

-Lib.  B.tol.  19.  ^^ 
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been,  for  which,  as  hath  been  faid  likewife,  by  parliament  the  lords 
and  commons  gave  a  fifteenth.  Of  afts  of  parliament  in  form  of  a 
charter,  you  may  reade  at  large  in  the  princes  cafe,  and  therefore 
need  not  to  be  recited . 


STATUTUM    de    MERTON.  £79] 

EDITUM  anno  20.  H.  III.  Bnaon  n.x,c. 

96,  laith  It  was 
in  anno  iS  H.  3. 

IT  is  called  the  ftatute  of  Merton,  becaufe  the  parliament  was 
holden  at  the  monaftery  of  the  canons  regular  of  Merton,  feaven 
miles  diltant  from  the  city  of  London,  which  monaftery  was  found- 
ed by  Giflebert  a  noble  Norman,  that  came  in  with  the  Con- 
queror. And  this  is  that  monaftery  of  Merton,  the  prior  whereof  ^  |'  *•  '^ 
kad  a  great  cafe  in  law,  which  long  depended  between  him  and  the  ^q  f  T^  I5* 
prior  of  Bingham.  zi  E.  4.  60. 

pROVISUM  tji  in  curia  domini     T  T  was  provided  in  the  court  of  our 
regis  apud  Merton^  die  Mercuru\  lord  the  king,  holden  at  Merton  on 

in  crajiino  SanSii  Vincentli^  anno  regni  Wednefday  the  morrow  after  the 
regis  Henrici  filii  regis  Johannis  feaft  of  St.  Vincent,  the  20th  year  of 
vicefimo-i  coram  tV.  Cantuarienjiarchi-  the  reign  of  king  Henry  the  fon  of 
epifcopOy  et  coepifcopis  fuffraganeis  fuis  king  John,  before  William  archbifhop 
( I  j,  rt  coram  majore  parte  comitum  et  of  Canterbury,  and  other  his  bifliops 
baronum  Angliee  ibidem  exijientium^  and  fuffragans,  and  before  the  greater 
pro  coronatione  ipjius  domini  regis  part  of  the  earls  and  barons  of  Eng- 
(2)  et  EUanora  regina  (3),  pro  qua  land,  there  being  aflembled  for  the 
omnes  vocati  fuerunt,  cum  traSiatum  coronaiion  of  the  faid  king,  and  Hel- 
ejfet  de  communi  utilitate  regni  fuper  lianor  the  queen,  about  which  they 
erticulis  fubfcriptis^  ita  provifum  fuit  were  all  called,  where  it  was  treated 
et  concejfum^  tarn  a  pradi£i'  archiepif-  for  the  commonwealth  of  the  realm 
copisf  epifcopisf  comitibus^  baronibus^  upon  the  articles  underwritten,  thus 
quam  ab  ipfo  rege^  et  aliis,  it  was  provided  and  granted,  as  well 

of  the  forefaid  archbilhops,  bilhops, 
earls,  and  barons,  as  of  the  king  him- 
felf  and  others. 

(l)   Coram  Cant,  archiepi/copo,  et  coepifcopis  fuffraganeis  fuis.'\  Suf- 
fraganeus  properly  is  a  vicegerent  of  abilhop,  inftituted  to  aid  and 
affift  him  in  his  fpirituall  office,  and  is  fo  called  afufragiis:  of  thefe 
you  may  read  in  the  rtatutesof  26  H.  8.  i  &  2  Phil.  &  Marias,  i  E-   26  H.  ^.  cap.  14. 
liz.     And  where  fome  copies  have  coram  Cantuar''  archiepifcopo,  et   i^»Ph.  and 
eoepifcopis  et  fuffraganeis  i  this  latter  conjunftion    (&)  is  more  then   j  p-  ^^'  ^' 
ought  to  be;  for  fuffraganeis  fuit  muft  referre  xo  coepifcopis ^xh^x.  is 

that 
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See  the  firft  part  that  the  biHiops  Ihould  aide  and  affift  the  archblfhop  with  their 

of  the  Inftitutes,  fuffj-ages:  for  other  fufFragans,  which  were  vicegerents  of  bifhops, 

moigne.*"  ^  *      never  had  voyce  in  parliament,  becaufe  they  held  not  per  baromam, 

as  all  bifhops  doe,  and  many  abbots  and  priors,  as  hath  beene  faid, 

did,  in  refpeft  whereof  they  were  lords  of  pailiament. 

Pro  coronatione  ipjius  domini  regis,  ]  The  king  was  formerly  crown- 
ed at  Gloucefter  on  the  18  of  Oftober,  in  the  beginning  of  the  firft 
yeare  of  his  raigne,  then  being  about  nine  yeares  old:  an  1  here  it 
appeareth  that  in  the  twentieth  yeare  of  his  raigne,  he  was  crowned 
again,  then  being  about  29  yeares  old,  twice  crowned  as  king 
Henry  the  fecond,  and  king  John  before  him  had  becui  and  as  king 
R.  2.  after  him  was. 

Et  Elianora-  rcginte.']   Thi;  Elianor  was  daughter,  and  one  of  the 
heires  of  Raymond  Berengary  earle  of  Province ;   fhe  was  filler  x.6 
the  earle  of  Province,  and  to  Boniface,  archbifhop  of  Canterbury, 
and  fhe  was  crowned  at  Weftminfter. 
r  80  ]  She  furvived  the  king,  and  of  a  crowned  queen  became  a  profef- 

fcd  nun  in  Ambrefbury,  and  died  a  nun  there,  in  the  nineteentll 
yeare  of  her  widowhood. 

The  ftatutes  enaded  at  this  parliament  are  divided  into  eleven 
chapters. 


CAP.     I. 


B  vldu'is  pr'imo,,  qua:  poji  mortem  "TJ^ I R  S  T,  of  widows  which  after 

virorum  fuoriim  expelluntur  de  the  death  of  their  hufbands  are 

dotibus  fuh^  et  dotes  Juasj  vel  quaren-  deforced  of  t:ieir  dowers,  and  cannot 

tcnam  fuam   habere  non  pojjhnt  fine  have  their  dowers  or  quarentine  with- 

placitOy  videlicet,  quod  quicunque  defor-  out  plea,  whofoever  deforce  them  of 

ciaverit  eis  dotes  fuaSjVel  quarentenam  their   dowers   or   quarentijie   of  the 

juam^  de   tenementis   quibus  viri  fui  lands,  whereof  their  hulbands  died  fei- 

obierunt  feifiti-y  et  ipfcs  vidua  pojiea  fed,  and  that  the  fame  widows  after 

per  placitum  recuperaverint^ft  ipfi  de-  fhall  recover  by  plea;  they  that  be 

fore'  de  injujlo  deforciamento  conviBi  convi<5l  of  fuch  wrongful  deforcement 

fuerint^  reddant  eifdein  viduis  damna  ftiall  yield  damages  to   the  fame  wi- 

fua^  fcilicet   valorem  totius   dotis   eis  dows ;  that  is  to  fay,  the  value  of  the 

contingentis^  d  tempore  mortis  virorum  whole  dower  to  them  belonging  from 

fuorum^  ufque  ad  diem  quo  ipfce  vidu<£  the  time  of  the  death  of  their  huf- 

per  judicium  curia:  feifmam  fuam  inde  bands  unto  the  day  that  the  faid  wi- 

recuperaverijtt.     Et   nihikmlnus   ipfi  dows,  by  judgement  of  our  court,  have 

deforciatores  fmt  in  mifericordia  domini  recovered  feihn  of  their  dower,  Sec. 

regis.  and  the  deforcers  neverthelefs  fhall 

be  amerced  at  the  king's  pleafure. 

(Dyer,  284.  pi.  33.  4  Rep.  30.  14  H.  8.  25.  38  Ed.  3.  13.  11  H.  4.  39.  Fitz.  Dower.  24.  46.  59. 
73  Fitz.  Damage,  10.  83.  119.  3  Bulftr.  278.  V,  N.  B.  fo.  7.  Ruft.  Ent.  ti.  -x  Jnft.  32.  b.  9  H.  3, 
C.7.) 

Firft  part  of  the  This  chapter  is  explained  in  the  firft  part  of  the  Inftitutes,  in  all 
Inftitutes,  feft.  the  points  thereof,  which  you  may  fee  there  at  large;  whcreunto 
3^  you  may  adde  (upon  this  word  recupsrainrhu')  a  cafe  in  9  E.  2.  that 

in 
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in  a  writ  of  dower,  the  tenant  plead  that  the  hufliand  is  alive,  &c.  ^'^- 9-.^-.^  f«* 
and  .he  triall  awarded  by  proofes,  and  a  day  therefore  given,  &c.  „^„  „'„%^^^ 
at  ^\  lich  day  the  demandant  came  with  her  proofes,  and  the  tenant  ^^/ 
maue  default,  the  demandant  had  judgement  to  recover,  but  if  the 
demandant  had  not  had  her  proofes  there,  then  Ihe  Ihouldhave  had 
but  a/*///  caj)e. 


C  A  P.     II. 

JTEM  omnes  vidua  {i)  de  catero  A  LSO   from  henceforth  widows 

pojftnt  legare  (2)  blada  (3)  fua  dt  "^  may  bequeath  the  crop  of  their 

terra  Jua^  tarn  de  dot'tbus  fuisy  quam  de  ground,  as  well  of  their  dowers,  as  of 

aliis  terris,  et    tenementis  fuis  (4)  j  other  their  lands  and  tenements,  fav-' 

fahis  (5)  confuetudinibus^  et  fervitiis  ing  to  the  lords  of  the  fee,  all  fuch 

dominorum  de  feodo,  qua  de  dotibusy  et  fervices  as  be  due  for  their  dowers  and 

aliis  tenementis  fuis  debentur.  other  tenements, 

(Kel,  125.  Fitz.  Bar.  149.  294.) 

Before  the  making  of  this  ftatute,  it  was  a  queftion,  whether 
tenant  in  dower  might  devife  the  corn,  which  fhe   had  fowen,  or 
whether  he  in  the  reverlion  fliould  have  them.     Some  held  that 
ftie  could  not  devife  them;  or  if  Ihe  devifed  them  not,  that  her  exe- 
cutors fhould  not  have  them,  but  he  in  the  reverfion,  for  that  her  ef-  [  ^  I  j 
tate  was  freely  created  by  aft  in  law;  and  as  fhe  when  her  dower  was 
affigned  to  her,  fhould  have  the  land  fowen,  or  unfowen  for  her 
dower,  fo  at  the  time  of  her  death,  he  in  the  reverfion  fhould  have 
the  land  fowen,  or  unfowen.     And  of  this  opinion  is  Bradon  who   Braaon,  lib.  2. 
faith,  antiquitusfolet  obfervari,  q^uod ficut  uxor  dotem  fuam  recipit  pcji   fol.  96.* 
mortem  viri/ui  cultamfi've  incultam,  itapcji  mortem  uxorisfolet  refiitui 
haredi  cultafeu  inculta,  quia  de  hladis  etfruaibus  a  tenemento  non/e- 
paratis  non  habuit  uxor  tefia/nenti  faSiionem,  fed  nova  fuperveniente 
gratia^  et  pro  viJione,/icut  patet  de  prcnijione  apud  Merton. 

And  true  it  is,  that  if  the  hulband  fow  the  ground  and  die,  the    ,-  £1  Di-r 
property  of  the  come  is  in  the  executors,  but  fubjeft  to  this  con-   316. 
dition,  that  if  the  heire  afTigne  unto  her  the  land  fowen  for  her 
dower,  fke  fhall  have  the  come,  for  fhe  fhall  be  in  de  optima  pojfef- 
Jione  viri,  above  the  title  of  the  executor. 

Axi6.  ¥\Qla.i2iixh, 'vidua  per  fiatutum  de  Merton  poterit  di/ponerede   pi^   .-k 
rebus  fuis,  etfruaibus  in  dote  fua  ex,j}emibus,fi-vefeparatiftntafolo,   **"''""•*•  ^^^  5* 
five  non,  quod  quidem  olimfacere  non  potuit. 

And  they  that  held  this  opinion,  relied  much  upon  thefe  words, 
de  catero,  which  imply,  as  they  fay,  a  new  law.     Now  others  held 
the  contrary,  and  that,  for  advarcement  of  tiUage,  and  incourage 
ment  thereunto,  which  is  fo  profitable  for  the  commonwealth,  and 
by  reafon  of  the  incertainty  of  her  eftate  for  life  they  held  opinion 
that  the  executors  or  adminiftrators  of  the  wife  fhould  have   or  fhe 
her  felfe  by  her  will  might  difpofe  them,  as  well  as  any  othej  tenant 
for  life  might  doe  and  they  vouch  authority  before  this  flatute  in   .  H  ,  devlft 
4  H.  3.  where  it  is  faid,  note  that  tenant  in  dower  may  devife  her  ^6    tl't  , 
come  growmg  upon  the  land  at  the  time  of  her  death.     Now  to  ^ar.  219.'  ,2  H. 
cleare  this  doubt,  was  this  ftatute  made,  and  de  catero  ciay  as  well  7-  »5-  Pafch. 
7  f       3^-  ^'-  'lb.  5. 

be  fo.  85. 
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be  applied  to  the  clearing  of  a  doubt  from  thenceforth,  as  for 
making  of  a  new  law,  and  fo  of  neceffity  it  muft  be  taken  in  this 
chapter  for  fuch  lands  and  tenements,  as  the  widow  hath  of  inheri- 
tance, &c.  ^uam  de  aliis  terris  et  tenementis  fuis. 

( 1 )  Omnes  'viduee,  ^c.  ]   ^/  omjte  die  it,  nihil  excluditt 
Generals  didum  generaliter  eft  intelligendum. 

And  therefore  where  there  are  five  kindes  of  dowers,  <vtz.  dower 
at  the  common  law :  dower  by  the  cuftome :  dower  ad  ojiium  eccle- 
Jti£ :  do^et  ex  ajjin/u  patris :  zndi  6.ovjtr  de  la  pluis  beale:  this  chap- 
ter doth  extend  to  them  all.  Bat  if  the  wife  be  by  cuftome  en- 
dowed durante  'viduitatej'ua,  and  fhe  fowe  the  ground  with  corne> 
and  after  take  hufband,  hee  in  the  reverfion  fhall  have  the  corne, 
becaufe  though  her  eftate  was  incertaine,  yet  ftie  hath  determined  it 
by  her  owne  aft. 

(2)  Legare.'\  This  word  is  appropriated  to  a  laft  will,  and 
fignifieth  to  bequeath  goods,  chattels,  and  in  fome  cafes  lands  and 
tenements.  Legatum  a  lege  dicitur,  quia  lege  ienetur  tile,  cui  interejt 
perimplere. 

(3)  Blada  fignifieth  corne  or  gralne  while  it  groweth:  It  pro- 
perly fignifieth  corne  or  graine  while  it  is  in  herba,  dum  feges  in 
herba :  but  it  is  taken  for  all  manner  of  corne  or  graine,  or 
things  annuall  comming  by  the  induftry  of  man,  as  hemp,  flax, 
&c. 

And  of  this  word  blada,  an  ingrofler  of  corne  or  graine  is  called 
bladier,  but  this  word  blada  extendeth  not  by  this  aft  to  grafTe,  or  to 
any  thing  that  groweth  fuapte  natiira,  albeit  it  groweth  by  fowing 
of  hay-feed,  or  the  like. 

(4)  ^^^^^  ^^  ^^"■f  terris  et  tenementis  fuis."]  This  is  mani- 
feftly  in  affirmance  of  the  common  law,  and  extendeth  to  the 
lands,  which  fhe  hath  in  franck-mariage,  or  of  any  other  eilate  of 
inheritance,  the  corne  or  graine  growing  thereupon  fhee  may  law- 
fully difpofe. 

.  (5)  Sal-vis,  ^c]  Here  is  a  faving  to  the  lords,  of  whom  the 
lands  in  dower,  or  other  lands  been  holden,  fuch  cuftomes  and  fer- 
vices,  as  are  due  unto  them,  fo  as  they  fhall  not  be  barred,  or  pre- 
judiced by  this  aft  for  or  concerning  fuch  cuflcmes,  and  fer vices, 
•IS  they  had  before,  but  they  fhall  be  faved  to  them,  as  if  this  llatute 
had  not  been  made :  for  that  is  the  nature  of  a  faving,  as  hath  been 
faid,  to  fave  a  former  right,  and  to  create  no  new,  and  by  this  fav- 
ing the  lord  may  diftreine  the  corne  after  It  be  reaped  and  put  into  a 
cart,  for  his  rents  and  fervices,  but  the  corne  in  fheafes  cannot 
be  dldreined. 

See  the  firft  part  cf  the  Inllitutes,  feft.  68. 


CAP.     IIL 


C/  quis  fuerit  dijjcifitus  de  Uhero  te- 
^  nemcjito  fuo  (i),  et  corajn  jujiic' 
it'inerantibus  feifinam  Juam  recupera- 
vit  {'l)-)pcr  ajjifam  nova  d'lJfeiftrKe  (3), 
vel  per  recogn'itionem  (4)  eorum  qui 
fecerint  dijjeifmam :  et  ipfe  dijpifitus 

per 


ALSO  if  any  be  dllTeiled  of 
"^  their  freehold,  and  before  the 
juflices  in  eyre  have  recovered  feiiln 
by  afTife  of  novel  diireifin,  or  tvy  con- 
fefTion  of  them  which  did  the  dilTei- 
fin,  and  the  diffeifee  ha:h  had  feifin 

delivered. 
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per  vie*  fetjinam  fuam  habuerit  {$)^Ji 
iidem  dijfeifttores  poflea,  poji  iter  juf- 
tic\  vel  infra  de  eodem  tenement'  iter  urn 
eundem  conquerentem  dijfeijiverint  (6), 
et  inde  conviSlifuerint  {'j)^  Jlatim  ca- 
piantur-i  et  inprifona  domini  regis  deti- 
neantur^  quoufque  per  dominum  regem 
per  redemptionem,  vel  aliquo  alio  modo 
deliberentur  {S).  Vide  Marlb.  cap.  8. 
Et  hac  eji  forma  qualiter  tales  convi£ii 
puniri  debeant^  videlicet^  cum  conque- 
rtntes  ad  curiam  veniant^  habeant  breve 
domini  regis  vie*  direSiumt  in  quo 
contineatur  eoru  narratio  de  dijjeijina 
fadafiiper  dijfeifina.  Et  idea  mande- 
tur  vie.  quod  affumptis  fecu  cujhdibus 
placitorH  (9)  corona  domini  regis^  et 
a/iis  legalibus  militibus  in  propria 
perfona  fua  accedat  ad  tenementu 
illud-t  vel  ad  pajlura  ilia  de  quibus 
faSla  fuerit  querela.,  et  eora  eis  per 
primos  jurat  ores  (10),  et  per  alios 
vicinoSy  et  legales  homines  de  vicineto 
illo,  diligentevi  indefaci.it  inquifitione. 
Et  ft  ipfvL  iterii  invenerint  diffeifttu 
{^ficut prcsdidu  eJi)  tunc faciat fecundu 
provifione  pradiiia.^  fin  autem^  tunc  fit 
conquerens  in  mifericordia  domini  regis, 
et  alius  quietus  recedat.  Nee  debet 
vie*  {fine  fpecialipraeepto  domini  regis) 
hujufmodi  loquela profequi.  Eode  modo 
fiat  de  tUis,  qui  feifina  recuperaverint 
per  afftfa  mortis  antecefforis,  etfimiliter 
de  omnibus  terris  et  tenementis  recupe- 
ratis  per  jurat*  (11)  in  curia  domini 
regis.,  fi  pofiea  dijfeifiti  fuerint  a  prio- 
ribus  deforciatoribus,  verfus  quos  recu- 
peraverint per  jurat*  quoquomodo.  Vide 
W.  2.  cap.  26. 


%•! 


delivered  by  the  (herifF,  if  the  fame 
difTeifors,  after  the  circuit  of  the  juf- 
tices,  or  in  the  meaH  time,  have  dil- 
feifed  the  fame  plaintiff  of  the  fame 
freehold,  and  thereof  be  convicl,  they 
fliall  be  forthwith  taken  and  commit- 
ted, and  kept  in  the  king's  prifon, 
until  the  kin;;;  hath  difcharged  them 
by  fine, or  by  fome  other  mean.  And 
this  is  the  form  how  fuch  convict 
perfons  Ihall  be  punifned ;  when  the 
plaintiffs  come  into  the  court  of  our 
lord  the  king,  they  (hall  ha\e  the 
king's  writ  directed  to  the  iherifF, 
in  which  niuft  be  contained  the  plaint 
of  difleiiin  framed  upon  the  dilleifin. 
And  then  it  (hall  be  commanded  to 
the  fherifF,  that  he,  taking  with  him 
the  keepers  of  the  pleas  of  the  king's 
crown,  and  other  lawful  knights,  in 
his  proper  perfon,  fhall  go  unto  the 
land  or  paflure,  whereof  the  plaint 
hath  been  made,  and  that  he  make 
before  them,  by  the  firll  jurors,  and 
other  neighbours  and  lawful  men, 
diligent  inquifition  thereof;  and  if 
they  find  him  difl'eifed  again  (as  before 
is  faid)  then  let  him  do  according  to 
the  provifion  aforementioned;  but  if 
it  be  found  otherwife,  the  plaintiff 
fhall  be  amerced,  and  the  other  (hall 
go  quit;  neither  (hall  the  fherifF  exe- 
cute any  fuch  plaint  without  Ipecial 
commandment  of  the  king.  In  the 
fame  manner  fhall  be  done  to  them 
that  have  recovered  their  feifin  by 
allife  of  mortdaunceflor;  and  fo  fhall 
it  be  of  all  lands  and  tenements  reco- 
vered in  the  king's  court  by  enquefls, 
if  they  be  difTeifed  after  by  the  firil 
deforceors,  againil  whom  they  have 
recovered  any  wife  by  enqueif . 

Sec  the  ftatute  o(  Marlbridge,  c.  8.  W.  2.  cap.  26.  See  the  firft  part  of  the  InfiitJtes,  z'!3. 
{18  H.  8.  I.  II  H.  4.  6.  7  H.  7.  4.  Fitz.  RediiieiCn,  6,  8,  9.  i  Inil  1,-4.  a.  Hob.  96.  2  B^illrr. 
93.  52  H.  3.  c.  8.  13  Ed.  1.  flat.  i.  c.  25,  26.  Mirror,  317.  Raft.  Ent.  5+8.) 


( I )  De  libera  tenementofuo,  ^c.'\  That  is,  of  land,  rent,  common, 
or  luch  like,  whereof  if  a  man  be  diiTeifed  he  may  have  an  ailife  ds 
novel  difeifin. 

^  By   this  chapter  the  writs  of  redifTeifin  and  poli  diffdjln,  are 
given    for    the    caufes    hereafcer   exprsfled,   which  lay    no:    at 

II.  Inst  H  the 
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the   common  law,   and    both    thefe   writs    are    vicountels,   and 

not  retournable,  but  the  fherifFes  fhall  hold  the  pita  and  give  the  • 

judgement. 

43  AflT.  p.  7.  (2)   Et    coram  jujlic'  itinerantibus  feijinam  fuam  recuperavtrif.'^ 

Braft^^'   f^"     ^^^^  juftices  in  eyre  are  named,  but  for  example,  and  becaufe 

2^^237.     "'     sffifes  were  taken  moft  commonly  before  them,  for  though  the 

affife  be  taken  in  the  king's  bench,  or  court  of  common  pleas,  or 

before  juftices  of  afllfe,  yet  is  it  within  this  ftatute :  for  though 

Reguta,  the  words  be  fpeciall,  yet  the  reafon  of  the  law  is  generall ;  et  quandg 

lex  ejl/fecialis,  ratio  autem  generalis,  gemraliter  lex  eji  intelligenda. 
^•^"  ^*.  ^^'9*.^'        (3)   Per  cifjtfam  noHJo:   dijeijina.'\  This  branch  extends  not  to 
Z3      .tit.ie  1-   ^„  ^^j^g   qJ-  mordauncelier,    ox  darrein    pre/entment,  or     of    utrum ; 
J  J.    ■*  but   u  a   man   recover  in  a  writ  of  rediflemn,  upon  that  reco- 

very he  lliall  have  a  redilTeifm,  and  the  like,  as  often  as  he  is  re- 
difleifed. 
14  E.  3.  redifTei-       Upon  a  plaint  in  the  nature  of  a  frefh  force,  according  to  the 
Vd    ^^      ^      cuftome  of  a  city,  or  borough,  and  a  recovery  thereupon  had,  a  re- 
'  ^'  dificilin  doth  not  lie,  for  no  redifleifm  doth  lie,  but  where  the  firll 

plea  began  by  writ. 
^f'h^^  ^l^  ^"*  (4^  ^^''  "M^'"  ""'^^^  dijdeiritiie,  njel  per  recognitionem.']  That  is  to 
fea.234.  "^"'  ^^^'  ^^'^^^  ^^'^^'  '•  ^^^  verdift  of  the  recognitors  of  the  affife,  or 
by  confeffion  of  the  dilTeifor,  &c.  and  yet  a  rediffeifin  doth  lie  upon 
a  recovery  in  an  affife,  upon  the  pleading  of  a  record,  and  failer  of 
W.  2.  cap.  26.  it,  or  upon  a  demurrer,  or  by  default,  or  the  like;  and  fo  it  is  ex- 
Fleta,li.4.  c.  29.  plained  by  a  later  ftatute. 

See  the  firft  p:ift         (5)    Per    njicccomitetn  feijinam  fuam    habuerit.^   And   fo    it   is,  if 
of  the  Inftitutes.   the  plaintife  in  t.he  aflife  doth  enter  and  execute  the  recovery  by 

Braft. lib  2  fol  ^^^   lidem  dijfeiftores poJiea,lSc.  de eodem  tenemento  iterum  eundem 

-94i  295-         *  ^°"^"^^'^^t^"t  dif/efi'verunt.]   For  the  expofition  hereof  fee  the  firft 

part  of  the  Inftitutes,  fed.  233. 

33  E.  3.rediff.  7.  Et  inde  con-viQi  fuerint.'\   For  in  the  writ  of  redifleifin  the  tenant 

40  Air.  23.  may  plead  to  the  writ  as  jo'yntenancy,  or  the  like;  or  in  barre,  as  a 

releafe, or  the  like;  or  give  it  in  evidence. 

Mirror,  cap.  5.  (8)    Statim  capiantur  et  in  prifona  regis  detineantur  quoufque per  do~ 

S  *•.  minum  regcm,  per    redemptionem,  'vel   alio   viodo  deliberentur.']   And 

M''''"b^'^    %  B radon  hereupon  faith  this.  Talis  quidem  qui  ita  cowviciusfueritydu- 

W.  2.  ca.  26.  pliciter  delinquit  contra  regem,  quiafacit  dijfeifinam,  it  robtriam  contra 

Brafton,  lib.  4.  pace7nfua?n,  et  etiam  aufu  temerario  irrita  ea  qu<£  in  cur*  dcmini  regis 

f)l.  236.b.  rite  ailafunt:  et  propter  duplex  delidum  merito  fujiiner:.  debet  pcenam 

riets,  lib.  4.  duplicatam. 

^  ^    ;\      ,  And  Britton  fpeaking  of  a  redifleiiin,  Pur  ceo  que  ildefuy  de  recover* 

But.  fol.  246.  ^        •     J  ;/•  -1       J  •'/•  .         r  ■      jrr         I 

per  judgement  cboje,  que  il  ad  conqiaje  per  fa  proper  jorce  in  aejptjant  la 
ky.  _ 

Weft.  2.  c.  8.  And  this  reafon  holdeth  in  other  cafes,  as  after  a  judgement 

7E.4.  23.  in   an  admeafuremeiit  of  pallure,  if  there  be  a  furcharge  by  the 

party  who  was  admeafured,  a  writ  d',?yfr.v«^'(a_/ii!/fro»fr«/;<?«^  doth  lie, 
and  the  like. 

And  it  is  to  be  noted,  that  wherefoever  a  man  did  recover  the 

[  84  J  fcifm  or  pofleffion  of  the  land,  and  the  tenant  or  defendant  did  after 

difleife  or  eje»fl:  him,  this  was  a  contempt  at  the  common  law,  becaufe 

it  is  done  againft  the  judgement  of  the  court,  and  in  defpite  of  the 

V.egula.  law,  for  the  which  the  court  may  commit  him,  for  intereji  reipublicat 

Reguta.  utjudicia  ratafnt :  etea  qua  in  curia  nojlra  rite  atlafunt  debite  execu- 

tluni  demandari  debent. 

(9)   Affumptis 
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(9)  Jfumptis fecitm  tvftcMus placitorum.']  This  is  fpoken  in  the  V'^%^'J' 
plurall  number,  therefore  where  there  are  two  or  more  coroners,  he  '  •  ^'  *  ^' 
ought  to  take  at  leaft  two,  but  where  there  is  but  one,  if  he  take 

him,  it  is  fufficient  within  the  meaning' of  this  ftatute;  though  regu- 
larly the  plurall  number  is  not  fatisfied  with  one.    > 

(10)  Per  primoj juratcres  et  alios.]  This  muft  bee  underftood 
where  there  were  juratores  in  the  aSife;  for  if  there  were  none, 
then  it  muft  be  tried  onz\y  per  altos:  as  if  the  difleifor  plead  a  re- 
cord, and  fail  of  it,  or  if  he  plead  a  bar,  and  confefiTe  an  immediate 
oi^er,  upon  which  the  plaintife  do*h  demur,  and  judgement  is  given 
for  the  plaintife,  and  after  the  plaintife  is  rediileiled,  the  plaintife 
fliall  have  a  rediffeifm,  and  it  (hall  be  tried  onely  per  aliost  becaufe 
there  were  no  jurors  at  all  in  the  former  alnie ;  for  the  ftatute, 
(albeit  it  bee  penal)  ftiall  not  be  fo  literally  expounded,  that  if  it 
cannot  he  xxitdi  per  primes  juratcres,  that  it  (hall  not  be  tried  at  all, 

for   verba   intelligi  debent  cum  effeSu,     But  where  there  were  any   Regula* 
jurors,  it  (hall  be  tried  by  them  and  others,  and  where  there  were 
none,  then  by  others  alone ;  but  if  there  were  jurors  in   the  affife,   gn.  5.  r. 
and  they  all  die,  and  after  he  which  recovered  is  redifteifed,  there   F.N. B.  189.11. 
(by  the  a£l  of  God)  the  redifieifm  faileth.     And  fo  it  is,  if  all  the 
jurors  be  dead  faving  one,  becaufe  the  words  of  the  ftatute  be,  per 
primos  juratores,  et  alios  :  and  fo  note  a  diverfity  where  there  were 
never  zny  juratores  at  all,  for  there  the  ftatute  could  by  no  polTi'oility 
have  wrought,  but  upon  others  onely,  but  where  there  were  once 
juratores,  and  the  party  neglefteth  his  time,  and  by  the  acl  of  God 
they  faile,  there  the  redifleiftn  failes,  becaufe  it  cannot  be  tried  per 
primos  juratores,  (which  fometimes  were  in  ej/ej  et  alios,  as  the  fta- 
tute fpeaketh. 

(11)  Eodem  modo  Jiat  de  illis,  qui  fcijinam  recuperaverunt per  ajjj/am    Pofl  diflbifin. 
mortis  aateceJJ6ris,etJimiliter  de  omnibus  terris  et  tenementis  recuperaiis 

per  juratam,  Jifc]  Here  is  the  pojl  diJJ'eifen  given,  where  the  recovery 

in  a  mordaunc',  or  in  any  other  reall  aftion  is  by  verdifl,  and  in 

this  cafe  the  recoveror  fhall  have  a  poji  dijfeifin  againft  the  former 

tenant  being  deforceour,  thatdiffeifed  him  after  the  recovery;  but 

if  tlie  recovery  be  by  reddition  or  default,  &c.  he  (hall  have  2.  pcji   Mariebr.  c.  8. 

dij/iijin  xx'pon  the   ftatute  of  W.  2.  cap.  26.     Nota,  \i&rc  eodem  modo   \V.  2.  ca.  a6. 

are  words  of  great  operation,  for  they  imply,  that  there  muft  be   f".  N.  B.  190. 

idem  conquerens  de  eodem  tenemento,  et  idem  tenens,  againft  whom  the    ^^S'*-  ^c6.  0. 

recovery  was  had  after  the  fame  manner,  as  is  before  faid  in  cafe  of 

a  redifteiun. 


CAP.     IV.  •[85] 

JT E  Mqula  multl  magnates  JngUa^  ALSO  becaufe  many  great  men  of 

qui  feoffaverunt  milites  et  alios  li^  ,    England  (which  have  infeofFed 

bere  temntes  (2)  fuos  de  parvis  tene-  knights  and  their  freeholders  of  fmall 

mentis  in  magnis  maneriis  fuis^  quejii  tenements   in    their  great   manors) 

fuerunty   quod  commodum  fuwn  facere  have   complained   that    they   cannot 

non  potuerunt  {^i)  de  refiduo  maneric-  make  their  profit  of  the  refidue  of  tnei.- 

''"'"  ( 3  )Juorum  *,Jicut  de  'unjiis,  bcjcis^  manors,  as  of  waftes,  woods,  and  paf- 

'tpaJiurisQommnnihnSyCumipJifeojfati  tures,  whereas  the  fame  feoffees  navc- 

habeant  H  2                                   fufficient 
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habeant  fujjicientetn  pajluram^  quantum 

pertinet  ad  tenementa  fua ;  ita  provijum 

ej}^  et  concejfum^  quod  qiticunque  hujuf- 

viodijeoffati  afjif^tn  mvce  dijfeifmce de- 
fera7it  de  communia  ^pojlura  Juce^   et 

corain  jujiic'  recognit'  fiierit  ('])^  quod 

tantam  fafluram  habeant^  quantum 
fufficit  ad  tenementa  jua^  etquodhabeant 

liberu  ingreffum    (4),   et  egrejjum^  de 

liberis  tenementis  fuiSf  ufque  adpajlu- 

ram  fuam:  tunc  inde  fmt  contenti^   et 

iU'i  de  quibus  conquejli  fuerint  recedant 

quieti  (6j,  de  hoc  quod  commodu  fv.um 

de  terrisy  vajiis^  bojcis^  et  pajiurisfece- 

rlnt  (^).  Si  autcm  dixerint^  quodfuf- 
ficientem  pajlura  non  habeant^  velfuf- 
Jicicntem     ingrejjuin.^     vel     egrejjum^ 

quantum  pertinet  ad   teneinenta  fua : 

tunc  inqu  ratur   Veritas   per  ajjifam. 

Etfi  per  aJfifa?nrecognitum  fuerit  (8  j, 

quod  per  eofdiin  deforciatores^  in  aliqua 
fuerit  impeditus  eorum   ingreJJ'us^    vel 

egrejfus^    vel  quod  non    habeant  fujji- 

cientem  pajlura^  et  Jufficiente7n  ingr^J- 
Jum^   et  egrcjfum^jicut  pra-ditlum  ejl : 

tunc  rectiperent  fciftnam  Ju'am^  per  vi~ 
Juin  jurotorum^  ita   quod  per  dijcretio- 

nem  et  jacramcntum  eorum  habeant  coii- 

qucrentes  fiiffcicnleni  pcjluram^  et  juf- 

fict.  nte  iiig relju et  egrtjju  informa pra:- 

chcf  ^  ct  tiijfeijitcyes  fint  in  mijericordia 

elomini  regis-,  et  dampna  reddant^ficut 

rcddi  Joient  ante  provifione  ijl'a.     Si 

aute  recognitu  fuerit  per  olfija?n.,  quod 

qucrentis  ftfficicufe  habeant  prifiuram., 

cum  libera  it  fifficiintiingrelfu  et  egref- 
ju.y  ficut  prad'  ejl :  tunc  iuite  &i.  libere 
faciani  dom'  conunodwn ftuan  de  refiduo^ 

et  recedant  de  ill'  afjlja  quieti.      IVeJl, 

2.  cap.  48. 

Miiror,  cap,  ^.  (^  7..  Biaf>.  li.  4.f)l,  zzz.  Britton,  cap,  5?.  Fleta,  li.  4.  ca.  20.  (t  Roll.  365. 
^  E'^-  3-  '»9-  7  l-d-  2-  67.  Minor,  318.  £ntbrced  by  3  &  4  Ed.  6.  c.  3.  13  Ed.  1.  ftat.  i.  c.  46. 
Z  Vein.  290.  l^^.) 


fufficIentpafture,asmuchasbelongeth 
to  their  tenements ;  it  is  provided  and 
granted,  That  whenever  fuch  feoffees 
do  bring  an  aflife  of  novel  difTeifin  for 
their  common  of  pafture,  and  it  is 
knowledged  before  the  jufticers,  that 
they  have  as  much  pafture  as  fufficeth 
to  their  tenements,  and  that  they  have 
free  egrefs  and  regrefs  from  their  te- 
nement  unto  the  pafture,  then  let 
them  be  contented  therewith;  and 
they  on  whom  it  was  complained 
fhall  go  quit  of  as  much  as  they  have 
made  their  profit  of  their  lands, 
wafteSj  v.'oods,  and  paftures;  and  if 
they  alledge  that  they  have  not  fuf 
ficient  pafture,  or  fuflicient  ingrefs  and 
egrefs  according  to  their  hold,  then 
let  the  truth  be  inquired  by  affife ;  and 
if  it  be  found  by  the  affife,  that  the 
fame  deforceors  have  difturbed  them 
of  their  ingrefs  and  egrefs,  or  that 
they  had  not  fufficient  pafture  (as  be-  , 
fore  is  faid)  then  fhall  they  recover 
their  feifm  by  view  of  the  inqueft:  fo 
that  by  their  difcretion  and  oath  the 
plair.tifts  (hnll  have  fufficient  pafture, 
and  fufficient  ingrefs  and  egrefs  in  form 
aforefaid;  and  the  dill'eifors  fliall  be 
amerced,  and  fhall  yield  damages,  as 
they  were  wont  before  this  provifion. 
And  if  it  be  certified  by  the  affife, 
that  the  plaintiff's  have  fufficient  paf- 
ture, with  ingrefs  and  egrefs,  as  before 
is  faid,  let  the  other  make  their  profit 
of  the  reffdue,  and  go  quit  of  that 
affife. 


(1)  ^i;od  cotnmodum  fu7jfn  facere  non  potuerimtP\  Hereby  it  ap- 
pearcth,  that  the  lord  could  not  approve  by  the  order  of  the 
common  law,  hecaufe  the  common  iffued  out  of  the  whole 
Tr. -6  H,  3.  tit.  wafte,  and  of  every  part  thereof,  and  yet  fee  Tr.  6  H.  3.  where 
"  "■  ■"'  the  lord  approved  two  acres,  and  left  fufficient,  the  tenant 
brought  an  ailife,  a.nd  the  ipcciall  matter  being  found,  the  plaintife 
retraxit Je,  (2)   Libere 


C'jn.mc/ii  26. 
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(2)  Libert  tenentes.]  The  purview  of  this  ftatute  extends  onely  ?^'^  "^*^* 
for  the  lord  to  make  an  approvement  againfl  his  tenant,  and  not  f^^" ^jg^  '  ^ 
againft  any  ftranger,  nor  where  the  lord  had  common  appendant  in  YXtu,  lib.  4.  oa. 
the  tenancy,  as  he  may  have;  but  the  ftatute  of  W.  2.  provideth,  10. 

De  catero  quod  ftatutum  de  Merton,  prcvi/um  inter  dominos  tt  tenentes  18  AfT.  p.  4. 

/uos  locum  habeat  de  catero  inter  dominos  'vajlorum  bofcorum,  tt  pajiura-  ^      •  ^' ^^'-g- 

rum,  et  vicinos,  l^c.  ^  if  AfT.  p.  4. 

(3)  De  re/iduo  maneriorum.']   By  this  recital!  a  point  of  the  aun-  F.N.  6.179.0, 
cicnt  common   law  appeareth,  that   when  a   lord  of  a  mannor  W.  2.  ca.  46. 
(wherein  was  great  •  wafte  grounds)  did  enfeofFc  others  of  fome  ^^^^^  ^'  ^    a 
parcells   of  arable   land,    the   feoffees    ad  manutenend.  fervitium  ^ij^vc  cited!  *° 

focte,  fhould  have  common  in  the  faid  wafts  of  the  lord   for  two        *  f  86  1 
caufes.     I.  As  incident  to  the  feoffement,  for  the  feoffee  could   fempsE.  i. 
not  plough,  and  manure  his  ground  without  beafts,  and  they  could   Common  24. 
not  bee  fuftained  without  pafture,   and  by  confequence  the  tenant    17  E.  2.  ibid.  23. 
fhould  have  common  in  the  waftes  of  the  lord  for  his  beafts,  which    ^^  E.  3.  3a 
do6  plough  and  manure  his  tenancy,  as  appendant  to  his  tenancy,   ^^eafurement's. 
and  this  was  the  beginning  of  common  appendant.     The  fecond   Mich.  26  &  27 
reafon  was  for  maintenance  and  advancement  of  agriculture,  and   Etiz.  lib.  4.  M. 
tillage,  which  was  much   favoured  in  law;  like  as  when  a  man    37-  _ 
gives  the  land  to  a  parfon  and  his  fucceffors,  whereupon  a  church   Timn|ham's 
15  built  for  the  fervice  of  God,  to  hold  of  him  m  frankalmoigne,  the   pi^com.  408.  b. 
land  is  holden,  and  by  confequent,  and  operation  of  law,  the  ad- 
yowfon,  which  the  law  doth  give  to  tlie  founder,  that  is,  the  giver 
of  the  land,  is  alfo  holden,  for  that  the  advowfon  doth  in  a  manner 
adhere  to  the  church,  and  as  the  tenant  had  made  a  feoffement  be- 
fore the  ftatute  otquia  emptores  terrarum,  to  hold  of  himfelfe  by  fealty, 
and  xij.  d.  this  mefnalty  by  operation  of  law  had  been  liolden  of 
the  lord  paramount. 

(4)  Tantum  pajturam  babeant,  quantum  fufficit  ad  tenementa  fua,  tt 
quod  habeant  liberum  ingrejfum.^  The  lord  may  approve  againft  a 

tenant  that  hath  *  common  of  pafture  appendant,  but  if  the  lord   *  See  the  firft 
graunt  common  of  pafture  within  his  wafts,  there  is  no  approvement    part  of  the  Infti- 
by  this  aft  againft  a  common  in  groffe,  for  the  words  of  the  ftatute   '"^"'  ^^^*  *^''- 
be  quantum  pertinet  ad  tenementafua,  i^c. 

And  fo  was  the  law  taken  and  adjudged  foon  after  the  making  of  W.  2.  cap.  46. 
this  aft,  and  latter  authorities  agree  with  the  fame;  and  albeit  the    3^  ^-  '•  "o™- 
common  appendant  be  without  a  certain  number,  as  to  have  fuffi-   '"°"*       ,-, 
cient  pafture  for  beafts,  quantum  pertinet  ad  tenement  a  fua,  which    ^  £.2. ibid '21! 
may  be  reduced  to  a  certainty,  for,  id  certum  eji  quod  certum  reddi    10  E.  3.  56. 
poteji,  and  therefore  this  aft  doth  extend  to  it.     And  the  wri:  of   34  AiT.  11. 
admeafurement  of  pafture  doth  lie  only  for  and  againft  fuch  com-   *^  ^^'  P'  ^5* 
moners,  as  have  common  appendant,  for  the  words  of  the  writ  be,    ~'    ^'  -^^'g  ^ 
et  ad  ipfos  pertinet   habendum  fecundum  liberum  tenementum  fuum,  i3c.    p.N.B.  125. 
fo  as  common  appendant,  be  it  certain  or  incertain,  is  within  this   See  Brafton, 
flatute ;  and  fo  is   common  appurtenant   certaine   or  incertaine,   li.  4. 101.  228. 
for  pertinet  extendeth  as  well   to   common   appurtenant   as  ap- 
pendant. 

Brafton  treating  of  this  chapter,  (ax^,  imprimis  njidendum  ejl  qua-   Brafton  ubi 
liter  conftitutio  ilia  /it  intelligenda,  ne  male  inteileda  trabat  utentes  ad   fupra. 
abufum:  and  then  expoundeth  the   fame  in  this  manner:   i.  Sijtt 
alienus  (et  nan  proprie  temns)  non  ei  imponit  legem  conjiitutio. 

2.  Sifuer^  liberi  teneiles  proprii,  tunc  refert  qualiter  fuer*  feoffati, 
\SC'  utrum  feo^'ati  fuer  large  Jci licet  p.  totii,  et  ubiq;,  et  in  omnibus^ 
locis,  et  ad  emnimcda  averia,  et  fine  nufnero,  i^c.     So  as  by  his  opi- 

H  3  nion 
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nion  this  flatute  exterideth  not  to  a  common  in  grofle,  nor  to  a 
common  fans  number;  tales,  faith  he,  non  ligat  conjiitutio  memo, 
rata,  quia  feoffamentum,  (i.  concejjiotum  communis)  non  tollit,  licet 
tollat  abufutn, 

3.  Si  autem  communia  fuer*  Jlri£la  cum  numero  aver ior urn  cerio,  i^c. 
(which  he  intendeth  of  common  appendant)  licet  ufus  fe  largius  et 
latins  habuerit  quatn  necejfe  ej/et,  tales  ligat  cotiftitutio  quod  coarSlentur 
ad  certum  locum,  et  infra  certum  locum,  dum  tamen  locus  inde  fujiciens 

fit  et  ccmpetens  cum  libera  ingre(fu,  et  egreffu,  et  competent i,  quod  non  fit 
grauis  nee  difficilis :  compeiens  autem  debet  ejfe  locus  it  a  quod  non  Ion' 
gius  dijlet,fed  propinquius  ajfignetur,  13 c.  cutn  difiantia  inducit  incom- 
moditatem. 

4.  Item  eodem  modofe  itafeoffatus  fuerit  qui s,  fine  exprejfione  numeri 
Vel  generis,  fid  ita,  cum  pafiura  quantum  pertinet  ad  tantum  tenemen- 
tiim    in  eadem  'villa,  talem   ligat  confiitutio  ficut  prius  cum  expref- 

fior.e ;  quia  cum  conliet  de  quantitate  tenementi,  de  facili  perpendi  po- 
tent de  numero  averioru?n,  et  etiam  de  genere  fecundum  confuetudinem 
ilocorum. 
r  87  ]  5-  It^^  tempiis  fipe£iandu7n  srit  cum  omnis  ncva  confiitutioj  Juturis 

Tr.  18  E.  I   in    formam  imponere  dehcat  et  non  prateritis. 

Banco  Rot.  50.  Walterus  Bonde  implacitat  Aliciam  de  Bordeley,  13  'vi.  alios  pro  eo 

Ciiitabr.  qng^  ^,^^  averiisfuis  hladafua  ad Madingle  crefcentia  noSianter  depafii 

Note  this  cafe      j^nt,  (3c.  Alic'  i3  Nicholaus  Rufidldic'  quod placea  ubi  tranfigrejfio fiup- 

or  common,        ponitur  fieri  'vocatur  Leylonfiurlonge,  quce   qttidem  placea  fiemper  fuit 

pratum  ufique  ad  pr^edidium  annum  quod  prtsdiBus  IValterus  pradi^um 

pratum  ara-uit,  i5  feminanjit,  13  in  quo  pratoipfa  Alicia  habet  commu- 

niam  fuam pofi  fienalenjata:  et  quiapradiSlus  Walterus,  ad  aufierendum 

(i  co7,imuniam  fiuam  in  pradiiio  prato,  fiemina'vit ,  ficut  presdiiium  efi„ 

dicunt  quod  quando  fena  in  pratis  adjace?itibus  le-vatafiuerunt,  ipfi  cum 

averiis finis   communiam  fiiuim  in  pro'dicfa  placea  depafii fuerunt, ficut 

eis  bene  licuit.     Et   inde  ponunt  fie  fiuper  patriam.      Walterus   dic^  quod 

in  eleitione  fiua  efi  ad  dimhtend^  pradictam  placeam  jacere  pratum,  y 

illud  falcare,   njel  placeam  illam  arare,  13  Jeminare  pro  'voluntate  fiua. 

•  V.riidl.  Et  de  hoc  ponit  fie  fiuper  patriam,  13  c.    *  yur^  did'  quod  pr^edida  placea 

a  tempore  quo7ion  extat  meinoria  fiuit  pratum  fialcabile,  ufiq',  ad pradidum 
annuiti  quod  pra^didus  Walterus  illud  aravit :  dicunt  etiam  quod  pr  a - 

•  Nofe  this  d'.dus  Walterus  efi  parvus  teiiens  ejufdem  'villa,  13  *  non  licet  alicui 
cuftome.  j^^ii^  par-vo  tenenti  fine  licentia  ipfius  AlicifS  prata  aliqua  in  eadem  'villa 

arare,    13  quod  pra;dida  Alicia  in  eifidem  pratis  pofi  fiena   afiportata 

•  No-e  this,  for    communicare  debet  *  :  die''  etiam  quod  quando  fiena  in  pratis  adjacentibus 
teedirvj  o    corn,    l^cj^ta  fuerint,  ipfi  cum  averiis fiuis  commurAam  fiuam  in  pradiSta  placea 

'  '  depafii  fiuerunt,  ficut  bene  licitmn  efi  eis  :  ideo  confideraf  efi  quod  •  prts- 

•  Jud^ienient.       ^i^us  Walterus  nihil  capiat  per  breve  fiuum,fied fit  in  mifiericordia.     Et 

afi'er'  per  jur'  ad  dimid.  marc. 

Vide  Pafch,  15  E.  I.  in  Banco.  Rot.  6.  Buck.  Lib.  5.  fol.  78. 
common  of  pafture,y«(^  modo,  or  with  limitation. 

Tiuoughoutall  this  fiziMte, pafiura  et  camr.iuyiia  pafiur^e,  is  named 
fo  as  this  iluiite  of  approvements  doth  not  extend  to  common  of 
pifchary,  of  turbary,  ofeftovers,  or  the  like. 

(S)  ^'«'^  commcdum  fiuum  de  terris  'vafiis,  13 c.  ficcerint.]  Now 
it  is  to  be  feene  how  this  appiovenienc  muft  be.  And  it 
muft  be  divided  by  fome  inclofure  or  defence,  as  it  may  be 
made  fcvcra!!,  for  it  is  lawfull  to  the  tenant  to  put  on  his  cattle 
into  the  re  fid  ue  of  the  common,  and  if  they  ftray  into  that  part, 

•j"  '  whereof 
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whereof  the  approvement  Is  made,  in  default  of  inclofure,  h«  is  do 
trefpafler. 

And  if  the  lord  make  a  feofFement  of  certain  acres,  the  feoffee  3'  ^-  »•  ^°>- 
may  inclofe,  becaufe  the  feoffement  is   an  approvement  in  his  ^°^  *7- 16  E.  2, 
nature  te„  31. 

(6)  Tunc  indefint  contenti,  et  illi  de  quilws  cotiquefli  fuir*  rectiant    jo  E.  3.  15. 
^meti  de  hoc  quod  commodumfuum  de  ttrris  'vafiis,  \3c.fectrint.'\  By  the 
approvement  of  part  according  to  this  ftatute,  that  part  by  this  aft 

is  difcharged  of  the  common,  in  fo  much  as  if  the  tenant  which  hath   ^"'■-  M>ch.  16 
the  common  purchafe  that  part,  his  common  is  not  extinguilhed  in       '^     "*  339« 
the  refidue. 

If  the  lord,  &c.  doe  make  an  approvement,  hee  may  improve    i*  Afll  p.  4. 
eft-foons  as  oft  as  hee  will,  fo  hee  leave  fuificient  common,  and  fo  it    ^°  **  3*  3°-  ♦3' 
was  done  in  18  E.  3. 

If  the  tenant  at  the  time  of  the  approvement  have  fufficient  com-    8  Aff.  18. 
mon  left  unto  him  in  the  refidue,  with  a  competent  way  thereunto,    ^^  ^-  3- 
according   to   this    aft,  and  after    the  refidue    becommeth    not      °™   °°  '* 
fufficient;  yet  the  approvement  remaineth   good,  for  the  words  [  ^^  3 

of  this  aft  be,  tantam  pafiuram  babtaat,  quantum  fufficit  ad  tesementa 
ftia. 

(7)  Coramjufiiciariis  recognitum  fuit,  (iff.]   And  yet  it  may  bee    10  E.  3.  15. 
tried  in  an  aftion  of  trefpaffe :  for  many  times  he  fhall  faile  to  have 

an  aHire. 

Or  if  the  lord  doth  inclofe  any  part,  and  leave  not  fufficient   S  E.  3. 3 J, 
common  in   the   refidue,    the  commoner  may   break    down  the    16  E-  3* 
whole  inclofure,  becaufe  it  llandeth  upon  the  ground  which  is  his   Common  9. 
common.  15^7^10. 

Brafton  reciteth  a  writ  devifed  upon  this  ftatute  by  that  fage  of  Braaon,lJ.4-fo. 
the  law  William  de  Ralegh,  one  of  the  kings  juftices,  in  cafe  where   222.  a.  &  ^z^» 
the  lord  was  diHurbed  to  inclofe,  or  when  hee  hadinciofed  accord- 
ing to  this  flatute,  and  his  inclofure  broken  downe,  which  you  may 
reade  there  at  large. 

(8)  Et  per  ajfifam  recognitum  fuU.\  If  by  the  affife  it  fhall  be 
found,  that  the  plaintife  had  not  fufficient  ingrefTe  and  egrefTe,  or 
not  fufficient  pafture,  then  the  plaintife  fhall  recover  feifin  by  the 
view  of  the  jurors;  fo  that  by  the  difcretion  and  oath  of  them, 
the  plaintife  fnall  have  fufficient  pafture,  and  fufficient  ingrefTe 
and  egrefTe  affigned  to  him,  and  that  the  difleifors  Ihall  be 
amerced,  and  yeeld  damages. 

Upon  this  brancii  of  the  flatute,  we  have  a  notable  cafe  in  our  7  E.  3.  foL  67. 
books.  Viz.  a  commoner  brought  an  afTiie  of  common  of  pailure 
belonging  to  his  freehold,  the  tenant  faid,  that  he  was  lord,  &c. 
and  approved  part  of  his  warte,  and  left  the  plaintife  fufficient  com- 
mon, &c.  The  plaintife  denied  that  he  left  fufficient  common, 
and  thereupon  ilTue  was  taken,  and  Sir  William  Herle  chiefe  juftice 
of  the  court  of  common  pleas  tooke  the  affife,  and  the  affife  found, 
that  the  plaintife  had  not  fufficient  congnon;  whereupon  the  courtdid 
award  that  the  plaintife  fhould  recover  his  common,  &c.  and  the  re- 
cognitors of  the  affife  were  going  from  the  barre :  and  albeit  the  ifTue 
was  found  agauift  the  tenant,  yet  for  his  advantage  the  recognitors 
of  the  affife  ought  to  come  back  again,  and  to  ordaine  by  their  dif- 
cretion and  oath  fufficient  common  to  the  plaintife,  fo  that  the  de- 
fendant might  approve  of  the  remnant  by  this  ftatute  of  Merton,  as 
Trewood  ainrmed:  whereupon  Sir  William  Herle  perufed  this 
ftatute  (for  no  man  can  carry  the  words  of  a  pofitive  law  by  parlia- 
nient  in  his  head)  and  found  the  ftatute  as  Trewood  had  faid,  and 

H  i^  therefore 
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therefore  was  in  purpofe  to  have  caufed  the  jurors  to  come  againe 
(the  record  yet  being  in  his  breft)  to  appoint  fufficient  common  to 
the  plaintife  according  to  the  itatute,  but  it  was  prevented,  for  that 
the  parties  agreed, 


CAP.     V. 

CIMILITER  provlfum  ejl,  et  a  T    IKEWISE  it  Is  provided  and 

doihuio  rege  cuncejjtmi^  qucd  de  ccc-  ■*-'  granted  by  the  king,  that  from 

Uro  not!  ciirr:)it  ujura  contra  cliquem  henceforth     ufuries     (hall    not    run 

infra  atatcm  exijUn'  a  i^mfore  mortis  againft  any  being  within  age,  from  the 

antecejjcris  fui-,  cujus    hares   ipfe  eji  time    of   the   death   of  his    anceftor 

tifque  ad  legiti?nam  atatem  fuam^   ita  (whofe  heir  he   is)   unto  his  lawful 

tamen   quod  iropter  hoc  non  reinaneat  age;  fo  neverthelefs,  that  the  pay- 

Jolutlo  debiii  principalis  f.mul  cum  ufu-  ment  of  the  principal  debt,  with  the 

ris  ante  mortem  antecejforis  fui^  cujus  ufury  that  was  before  the  death  of  his 

hceres  ipje  efi  inde  provenientibus.  anceftor  (whofe  heir  he  is)  ftiall  not 

remain.  .  ■*' 

(i  Inft.  246.  b.    I  Roll.  151.   37  H.  8.  c.  9.) 

This  ftatute  hath  been  diverfly  expounded. 
I.  That  this  ftatute  extended  to  the  ufurious  Jewes,  that  then 
Were  iii  England:  for  at  that  time  and  before  the  conqueft  alfo, 
it  was  not  lawful  for  Chriilians  to  take  any  ufury,  as  it  appeareth 
by  the  lawes  of  Saint  Edward,  &c.  and  Glanville  and  other  aun- 
cirnt  authors  and  records.  And  by  this  a6t;  it  is  manifeit  that  the 
ulury  intended  by  the  ftatute  was  not  unlawfull,  for  the  ufury  due 
before  the  deith  of  the  aunceftor  is  enabled  to  be  paid,  and  after 
t  r  '•i'.'^is  ufu-  ^^^  ^'^''  ^S^  °^  '•^'^  hcire  alfo,  and  no  ufury  was  then  permitted  but 
rariis  1 5  E.  3.      by  the  JeWes  only. 

c;i.  --,.  Rot.  pari.  ^  But  king  Edward  the  firft  (that  mirror  of  princes)  by  au- 
50  1.3.  !iu.  58.  thority  of  parliament  made  this  law,  v/hich  is  worthy  to  be  writ- 
'.  R  ^  mj  &c  ^^"^  ^"  letters  of  gold  :  Forafmuch  as  the  king  had  feene  that  many 
=»  i  a.  de  judair^  ^^  ^'^^  ^vils  and  difherifons  of  the  good  men  of  his  realme  had 
nvi  (ce  hereafter  coiTie  to  paiTe  by  the  ufiiries  which  the  Jewes  had  made  in  times 
tftcotpoiiiionof  paft,  ;md  many  other  mifchiefcs  had  rifen  thereupon,  albeit  that 
'•'•  the  laid  king  and  his  auncerters  liavc  had  great  profit  of  the  Jewes: 

neveru;c]eiie  in  honour  of  God,  and  for  connnon  weale  of  the 
people;  it  is  ordeined  and  eftabliflied,  that  no  Jewe  from  thence- 
forth diould  take  any  ufury,  &c.  B'lt  yet  provideth  for  the  time 
paii  ill  luch  manner,  as  by  the  ad  appeareth. 

And  true  it  is,  that  grtat  was  the  profit  (as  in  that  ad  is  recited) 

^Rot.Pjt.  3  F.I.    that  the  crowne  had  by  the  Jewes,  ''for  betweenc  the  50  yeare  of 

m.  14.  17.20.     Y\,  2.   and  the  2  yeare  of  E.  i.  the  crowne  was  anfwereu  de  exi- 

tihus  Judaijhi  ioMve  hundred  and  twenty  thoufand  pounds,  and 

then  the  ounce  of  filver  w:;^  five  groats. 

Pi  com-  126.  b.        Others  expound  th?fe  words  non  currant  uf/-rar  centra  aliquetn  in- 

35  H.  6.  61.       j)-^  atatem  ey.ijlente.7ji  in   this   manner,   that  the    rent  fliall  not  be 

doubled   during  the  nonage  of  the  hcire  (which  in  a  large  fenfe 

is  called  uiury,  for  dicHur  i:fura  quia  datur  pro  ufu,  aris).     As  if  the 

king 
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ting  give  land  to  another,  referving  a  rent  payable  at  a  feaft 
certainc,  and  for  default  of  payment,  that  he  fhall  doable  the  rent 
for  every  default,  and  after  the  grantee  dieth  his  heire  within  age, 
he  (hall  not  double  the  rent  to  the  king. 

If  a  man  by  obligation  bind  himfelfe  and  his  heires  to  pay  loo  1,    n  H.  7.  ^^, 
at  fuch  a  feaft,  and  if  he  pay  it  not  at  that  feaft,  that  then  he  and  Mxh.  z6  &  17. 
his  heires  ftiall  pay  10 1.  for  every  quarter  it  ihall  be  behinde,  the  tu  lib.  3.101.  ij. 
obligor  dieth  and  leaveth  afiets  in  fee  fimple  his  heire  within  age, 
he  ftiall  have  his  age,  and  ft.all  not  pay  this  lol.  incurred  during 
his  minority  after  his  full  age ;  and  this  agreeth  with  the  words 
of  the  ftatute,  Non  rernaTuat /olutio  debiti  principalis,  and  in  this  cafe 
there  is  a  principale  debitum,  but  debitum  fignifieth  not  only  debt,  for 
the  which  an.  action  of  debt  doth  lie,  but  here  in  this  ancient  aft 
of  parliament  it  fio;nifieth   generally  any  duty  to  be  yeelded  or 
paid  ;  for  debitum  is  derived  of  the  verb  debeo,  id  enim  eji,  quod  iitl 
lege  natura,  xri  obligatiottt  civili  dehetur,  as  rents  and  the  like. 

So  if  A.  krovledge  a  recognizance  to  B.  of  2ol.  to  be  paid  at 
a  certain  feaft,  and  A.  doth  grant,  that  if  the  20 1.  be  not  paid  at 
the  day,  th-^n  he  QiaJI  pay  10  s.  a  weeke  for  every  week  it  ftialbe 
behi  'd,  md  before  the  feall  A.  dieth  leafed  of  fee  fimple  lands, 
his  litire  within  age;  in  a /cire  facias  upon  the  recognizance  the    'i  E.  3.  age 4, 
heire  ftiall  hiv-  his  age,  as  in  the  next  cafe  before,  by  the  com-   ^5  E-  3- 1?'^^"- 
mon  law,  ana  af:er  his  full  age  he  fliall  be  freed  of  the  10  s.  a  29  E.V  co^^* 
weeke  by  this  ftatute.  42  aff.  4. 


C  A  P.     VI.  *  C  90  ] 

J^E  hisredibus  per  parenteSfVel  per  C\^  heirs  that  be  led  away,  and 
aiiost  contra  pacem  vi  abduhis^  withholden,  or  married  by  their 

vel  detentisy  feu  marltatis^  ita  provtfH  parents,  or  by  other,  with  force  againft 

f/i,  qd.  quicunque  *  laicus   inde  con-  our  peace,  thus   it  is  provided,  that 

viSius  fuer'it  ( 1 ),  quod  pueru  alique  whatfoever  layman  be  convict  thereof, 

Jic  aetinuerity   abduxerity  feu    mart-  that  he  hath  fo  withholden  any  child, 

taverity    reddat   perdenti  valore  ma-  led  away,  or  married,  he  fhall  yield  to 

ritagii :  et  pro  deliSlo  corpus  ejus  ca-  the  lofer  the  value  of  the  marriage; 

piatury  ut  imprifonetury  donee  perdenti  and  for  the  ofFence  his  body  (hall  be 

emendaverit  deliclii  fi pucrmaritetur :  taken  and  imprifoned  until  he  hadj 

et  praterea  donee  domino  regi  fatisfece-  recompenfed  the  lofer,  if  the  child  be 

rit  pro  transgreffione  fua.     Et  hoc  de  married ;  and  further,  until  he  hath 

harede  infra  quatuordecim  annos  ex-  fatisfied  the  king  for  the  trelpafs.  And 

ijien    (2).     De  htsrede  aute  cum  fit  this  muft  be  done  of  an  heir  being 

quatuordecim  annorumy  velultroy  ufque  within  the  age  of  fourteen  years.  And 

ad  plenum  ectatemy  ft  fe  maritaverit  touching  an  heir  being  fourteen  years 

fine  licentia  domini  fuiy  ut  ei  auferat  old,  or  above  unto  his  full  age,  if  he 

maritagiufuuniy  et  dcminus  ejus  offerat  marry  without  licence  of  his  lord  to 

(3)  '^  rationabile  maritagiumy  ubi  non  defraud  him  of  the  marriage,  and  his 

difparagetur   (4},  donunus  fuus  tunc  lord  offer  him  reafonable  and  conve- 

teucat  terra  (5)  ejus  ultra  terminu  ata-  nient  marriage   ( without   difparage- 

tts  fucsy  fcilicet  xxj.  annoruy  per  tantu  ment)  then  his  lord  (hall  hold  his  land 

upui  quod  inde  pojftt  percipere  (6)  du-  beyond  the  term  of  his  age,  that  is  to 

plice  (av. 
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pike  valore  maritagii\  Jecundu  esjlima^ 
tione  legaliu  hominu  (7),  v el  Jecundu 
quod  ei  pi^o  eode  maritagio  prius  fuerit 
cblatum^  fine  fraude  et  malkia  (8),  et 
Jecundu  quod  probari  poterit  in  curia 
domini  regis. 


fay,  of  one  and  twenty  years,  fo  long 
that  he  may  receive  the  double  value 
of  the  marriage  after  the  eftimation  of 
lawful  men,  or  after  as  it  hath  been 
offered  before  vi^ithout  fraud  or  coUu- 
fion,  and  after  as  it  may  be  proved  in 
the  king's  court. 


Bradlon,  lib.  2.  fo.  91.  Fleta,  li.  r.  cap.  12.  3  E.  3.  3.  8  E.  3.  52.  21  E.  3.  52.  21  E.  3.  19. 
29  aff.  35.  29  E.  3.  37.  (  I  Inft.  76.  a.  4  Rep.  82.  6  Rep.  74.  9  Rep.  72.  Dyer,  255.  to  260. 
pi.  23,  Bro.  Forf.  de  Marriage,  9,  it,  13.  Bro.  Gar.  109.  40  Ed.  3.  6.  i  Inft.  80,  a.  81.  b. 
Hob.  94.  90.) 


Tr.  9.  El.  lib.  9. 
fo.  72  Dodl. 
Hufley's  cafe. 

7E.  3.  58.40 
E.  3.6.  31.  afT. 
26.F.N,B.  141. 


8  E,  3.  52.' 
Regift.  161. 


Mir-^r,  ca.  5. 

35  H^  *•  53- 

Sec  icfce  firft 
part  Os*"  the  In- 
ftirutw,  §  104. 
Cuftumier  de 
Norm.  cap.  33. 
&  Ifs  comenta- 
ries  fuperinde. 


7  H.  6.  12. 
ai  E.  3.  19.  20, 

27H.6.garri.l8 
I.  pait  of  tlie 
Iniitutcs,  (ed. 
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Before  the  making  of  this  ftatute  the  law  gave  the  lord  two 
fcverall  remedies,  if  his  ward  were  taken  away,  detained,  or  maried, 
I'iz.  1 .  An  aftion  of  trefpaffe,  wherein  he  fhould  recover  da- 
mages only.  2.  Or  a  writ  of  right  of  ward,  wherein  he  (hould 
recover  the  cuftody  of  body,  and  lands,  but  if  the  ward  were 
maried,  then  was  he  driven  to  his  aftion  of  trefpaffe  ^are  fe  in- 
trujit  maritagio  non  fatisfaft.  The  lord  had  alfo  his  writ,  but  that 
lieth  againft  the  heire,  when  he  entreth  into  the  land  before  or 
after  his  full  age :  alfo  the  lord  may  have  his  writ  de  'valore  mari- 
tagii  at  the  common  law,  but  that  lay  alfo  againft  the  heire  himfelfe 
after  his  full  age  when  he  intruded  not. 

The  writ  of  ravijhment  de  garde  is  framed  by  the  ftatute  of 
W.  2.  cap.  35.  whereof  more  Ihalbe  faid  hereafter  in  his  proper 
place. 

This  ftatute  giveth,  that  in  the  writ  of  right  of  ward  the  plain- 
tife  fhould  recover  Valorem  maritagii,  et  pro  deliilo  corpus  ejus  ca- 
piat ur,  ut  imprifonetur  donee  per denti  emendanjerit  delictum,  Jt  ptter  ma- 
riietur :  et  praterea  donee  domino  regi  fatisfecerit  pro  tran/grej- 
Jione  fua, 

(i)  Si  laicus  inde  con'uiSus  fuer\']  The  Mirror  faith,  that  thiq 
point  is  reprovable,  infomuch  as  the  ftatute  extends  not  to  clerks^ 
car  eji  nient  pluis  droit  que  clerke  peche  fans  payne,  que  lay  home. 

(2)  Et  hoc  de  heerede  infra  14.  annos  exijlen'.'\  Upon  thefe,  and 
the  words  fubfequent  this  ftatute  doth  not  extend  to  the  heire  fe- 
male, for  the  age  of  confent  to  mariage  of  a  male  is  14,  and  of  a 
woman  12,  and  after  14  (at  the  making  of  this  ftatute)  the  female 
was  to  be  out  of  ward. 

But  note  albeit  the  mariage  within  the  age  of  confent  be  voyd- 
able,  yet  the  gardein  fhall  recover  the  value,  and  albeit  the  heire 
at  the  age  of  confent  difagree,  fo  as  the  gardein  fhall  have  the 
maringe  again,  yet  there  is  no  remedy  for  the  ravilher. 

Now  what  alterations  the  ftatute  of  W.  i.  cap.  22.  and  W.  2. 
cap.  35.  have  made,  doe  at  large  appear  in  Doder  HufTeys  cafe 
abovefaid,  and  in  the  firft  part  of  the  Inftitutes. 

(  3 )  Sifc  maritaverit fine  licentia  domini,  l^c.  Et  dcminus  ejus  of- 
ferat.'l  Here  the  ftatute  provideth  remedy  when  the  heire  male, 
after  the  age  of  14  yeares  (when  he  may,  as  is  aforefaid,  confent 
to  mariage)  after  tender  made  marieth  himfelfe  without  the  li- 
cence of  his  lord,  and  giveth  a  writ  of  forfeiture  of  mariage,  fo 

called,  becaufe  the  lord  fhall  thereby  recover  the  double  value  of 
...  .      .  ^^ 
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the  mariage;  as  if  the  marUge  were  worth  one  hundred  pounds, 
he  (hall  recover  two  hundred  pounds.  But  this  forfeiture  of  ma- 
nage is  not  due  by  this  llatute,  but  where  the  gardein  after  14, 
and  before  21,  had  tendered  a  covenable  manage  to  him,  and  he 
refufed  her,  and  of  himfelfe  maried  (as  it  were  in  defpite  of  him) 
another  within  age ;  and  fo  is  this  ftatute  to  be  conflrued,  that  the 
ward  maried  himfelf  without  licence,  &c.  after  the  lord  had  ten- 
dered unto  him  a  covenable  mariage;  for  if  the  ward  firft  marie 
himfelfe  after  the  age  of  14,  a  tender  of  mariage  to  him  that  is  fo 
maried  is  void,  and  the  ftatute  muft  be  intended  of  a  lawfull  ten- 
der. And  this  ftatute  that  only  giveth  the  forfeiture  of  mariage 
not  extending  to  an  heire  female,  there  is  no  forfeiture  of  mariage 
of  an  heire  female. 

But  if  a  ward  be  taken  away  and  maried  in/ra  annos  nubiles,  at 
the  age  of  ten  yeares,  there,  for  that  he  may  difagree,  the  lord  may 
tender  to  him  after  his  age  of  fourteen,  which  if  he  refufe,  and 
after  difagree,  and  mary  elfewhere  wi-hin  age,  the  gardein  fhall 
have  the  forfeiture. 

(4)  Uhi  non  difparagetur.']  Vide  Magna  Charta  cap.  6.  and  fee 
the  next  chapter  following. 

(5)  Dominus  fuus  tunc  tentat  terra,  &c.]  The  lord  Ihall  have 
elefticn  eitner  to  waive  the  land,  and  to  take  his  aftion  of  for- 
feiture of  mariage,  (for  perhaps  the  land  may  be  of  fmall  value, 
and  the  mariage  of  great  value,)  or  to  enter  into  the  land,  and  take 
the  profits,  till  of  the  fame  he  be  fatisfied  thereby  of  the  double 
value :  for  the  words  of  the  llatute  be  per  tantum  tempus  quod  inde 
fojjit  percipere  duplkem  'valcrem.  To  as  the  taking  of  the  profits  in 
that  cafe  (hnll  goe  in  fatisfailion  of  the  double  value;  but  if  the 
heire  oufte  the  gardein  before  he  be  fully  fatisfied  of  the  forfeiture, 
the  gardein  (hall  recover  the  whole  forfeiture  agaiaft  him,  becaufe 
the  heire  (hall  not  take  advantage  of  his  owne  wrong,  and  the 
double  value  is  cafua!. 

The  king  (hall  have  the  forfeiture  of  the  mariage,  albeit  he  be 
not  particularly  named,  but  then  the  king  muft  purfue  the  ftatute, 
and  make  a  tender,  for  in  cafe  of  the  forfeiture  there  muft  be  a 
tender,  but  not  for  the  fingla  value. 

The  grauntee  of  the  body  only  either  by  the  king  or  a  common 
perfon  Ihall  not  recaine  the  land,  but  he  may  have  upon  a  tender 
and  mariage  elfei.vhere  within  age  a  forfeiture  of  mariage. 

If  the  gardein  entereth  into  the  land  for  the  double  value,  he 
cannot  have  a  writ  of  forfeiture  of  mariage,  although  he  waive  the 
poffeflion  of  the  land. 

(6)  ^uod  inde  pojpt  percipere,  &c.]  If  the  gardein  entereth  into 
the  land,  and  after  fufter  others  to  take  the  profits,  ye  he  ftiall  hold 
it  no  longer  then  he  might  have  levied  the  double  value,  and  his 
negligence  Ihall  be  his  own  damage. 

^  Although  the  ftatute  faith,  Dominus  teneat  terram,  yet  if  he  die, 
his  executors  or  adminiftrators  fhall  hold  the  land,  or  have  a  writ 
cf  forfeiture  of  mariage,  for  this  aft  had  vefted  an  intereft  there- 
in in  the  lord,  which  after  his  death  goeth  to  his  executors,  or 
adminiftrators,  as  it  doth  to  the  fucceflbrs  of  an  abbot. 

But  if  the  heire  in  ward  die  either  within  age,  or  of  full  ao^e 
before  the  value  or  the  forfeiture  (as  the  cafe  require)  be  yeelded 
or  paid^  there  the  lord  hath  no  remedy  by  adlion  for  tl.is  incertaine 

perfonall 
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7H.  4.6.  perfonall  duty  againft  his  heires,  executors  or  adminiftrators,  no 

*|  n-  ^"  •  •         more  then  an  adlion  of  debt  lyeth  againft  executors  upon  an  efcape 
fupra!  made  by  the  gardien  upon  the  ftatute  of  W.  2.  and  yet  Thirning 

chiefe  juftice  held  opinion,  that  if  I  give  lands  in  tayl  to  hold  of  me 
by  knights  fervice,  and  the  donee  de-vie  fon  ijfue  deins  age,  et  ieo  tender 
a  luy  mariage,  et  il  ceo  refufe,  et  luy  marie  fans  ma  Hjolunt,  uncore  ejieant 
L  9^  J  deins  age,  et  puis  moruji  in  cefl  cafe  ieo  retiendra  la  terre  fur  la  for- 

feiture del  double  <value  accordant  al  fiatute  de  Merton,  et  le  procheine 
heire  in  tayle  navera  remedy,  whereby  it  appeareth  that  by  his  opi- 
nion the  gardein  after  the  death  of  the  heire  might  hold  the  land 
by  this  ftatute  for  the  double  value. 

Wherein  it  is  to  be  obferved  that  the  lord,  or  donor  fhall  have 
nothing  but  the  land  holden  of  him,  and  which  moved  from  him, 
until  he  be  fatisfied  with  the  profits  of  that  land  of  the  double 
value  by  the  words  and  meaning  of  this  ftatute,  the  words  where- 
of be,  teneat  terram  per  tantum  tempus  quod  inde  pojfit  percipere  du- 
plicem  'Valorem.  But  otherwife  it  is  of  the  fingle  value,  for  there? 
the  profits  taken  by  the  lord  goe  not  in  fatisfaftion  of  the  value, 
as  ihall  be  faid  in  the  next  chapter. 
14  El.  Dier,  And  the  grantee  of  the  body  only  is  without  remedy,  if  the 

306.  heire  dieth. 

And  albeit  the  ftatute  faith  teneat  terram,  yet  it  extendeth  to  the 
holding  of  the  mefnalty  by  the  lord  paramount,  and  in  many 
cafes  the  meafne  fhall  be  fuppofed  to  hold  the  land. 

(7)  Secundum  aflimationem  legaliu  hominum.'\  That  is,  by  a  jury 
of  twelve  men  in  an  aflion  to  be  brought :  concerning  the  for- 
feiture or  value  of  the  marriage  confideration  muftnot  only  be  had 
of  that  land  that  is  holden,  but  of  all  other  lands,  leafes,  goods, 
and  chattels,  and  other  perfonall  eftate  which  may  advance  the 
eftimation  of  the  ward,  and  yet  the  value  of  the  marriage  ought 
to  be  lb  moderate,  as  the  heire  may  well  undergoe  the  fame. 

(  8 )  Vel  fecundum  quod  ci  pro  code  mar  it  agio  prius  fuerit  oblatu  fine 
fraude,  &c.]  And  herein  the  gardein  hath  the  eledlion  either  to 
have  fo  much,  as  an  indifferent  jury  will  give  him,  or  fo  much  a^ 
for  the  marriage  have  bonafde  been  offered  unto  htm. 
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A  ND  as  touching  lords,  which 
marry  thofe  that  they  have  in 
ward  to  villains,  or  other,  as  burgefles 
where  they  be  difparaged,  if  any  fuch 
an  heir  be  within  the  age  of  four- 
teen years,  and  ot'fuch  age,  that  he 
cannot  confent  to  marriae;e,  then,  if 
his  friends  complain  of  the  fame  lord, 
the  lord  (hall  lofe  the  ward&ip  unto 
the  age  of  the  heir;  and  all  the  profit, 
that  thereof  ihall  be  taken,  fhall  be 
converted  to  the  ufe  of  the  heir  being 
within  age,  after  the  difpofition  and 
provifion  of  his  friends,  for  the  fliame 
done  to  him;  but  if  he  "be  fourteen 
years,  and  above,  fo  that  he  may  con- 
fent, and  do  confent  to  fuch  marriage, 
no  pain  (hall  follow.  If  an  heir  (of 
what  age  foever  he  be)  will  not  marry 
at  the  requeft  of  his  lord,  he  fhall  not 
be  compelled  thereunto;  but  when  he 
Cometh  to  full  age,  he  fhall  give  to  his 
lord,  and  pay  him  as  much  as  any 
would  have  given  him  for  the  mar- 
riage before  the  receipt  of  his  land, 
and  that  whether  he  will  marry  him- 
felf,  or  not;  for  the  marriage  of  him 
that  is  within  age  of  meer  right  per- 
taineth  to  the  lord  of  the  fee. 

(^  H.  3.  c.  6.  Regift.  161,  &c.  3  Ed.  i.  c.  22.  13  Ed.  i.  flat.  i.  c.  35.  Kel.  133.  Dver,  25. 
260.  306.  Fitz.  Brief.  937.  Fitz.  Card.  68.  128.  131.  138.  153,  156.  6  Rep.  70.73.  5  Rf3.'  125.0. 
Co.  Ent.  396.  Cro.  El.  469.) 


I E  domlnts  qui  maritaverint  illos 
quos  habent  in  cujiod'  villanisy 
ve/aliisy  ficut  burgenf.  ubi  difparagent^ : 
ft  talis  hares  fuerit  infra  14.  annos^ 
et  talis  atatis  quod  confentire  non  pof- 
ftt  matrimonio :  tunc  fi  parentes  con- 
guerantur  de  ilk  domino^  dominits 
iUe  amittat  cujiodia  ufque  ad  atatem 
bargdisy  et  omne  commodu  quod  inde 
perceptu  fuerit,  convertatur  in  com- 
modu. ipfius  harediSf  qui  infra 
atatem  ejiy  fecundum  difpoftione?n  et 
provifione  parent*  fuoru^  propter  dede- 
cusei factum.  Si  aute  fuerit  14.  <7n- 
norii  et  ultra.,  qd.  confentire  poterit,  et 
tali  maritagio  confenjerit.,  nulla  fequa- 
turpcena.  Si  quis  hares,  cujufcunque 
fuerit  atatis,  pro  domino  fuo  fe  noluerit 
tnaritare,  non  compellatur  hoc  facere, 
fed  cum  ad  atate  pervenerit,  det  domi- 
no fuo,  et  fatisfaciat  ei  de  tanto,  quan- 
tum inde  percipere  pojfet  ab  aliquo  pro 
marit agio  fuo  ( i ),  antequam  terra  fua 
recipiat,  et  hoc  five  fe  voluerit  maritare, 
five  non :  quia  maritagiu  ejus,  qui  in- 
fra atatem  efl,  de  mero  jure  pertinet  ad 
dominumfeodi  (2). 


Sicut  burgenjibus,  &c.]     Hereof  fee  the  firft  part  of  the  Infti- 
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tutes :  and  albeit  the  ftatute  of  5  R.  2.  cap.  4.'  doth  rank  divers  See  the  firii  p^rt 
degrees  that  are  to  come  to  pj;rliamsnt,  as  dukes,  earles,  barons,  ba-   ^^=  InSitutes, 
nerets,  knights  of  (hires,  citizens,  and  burgefles ;  yet  this  aft  of  ^^^-  '°^'  ^^^* 
Merton  doth  extend  alfo  to  citizens,  becaul'e  all  cities  were  firft 
burroughs,  and  with  the  Saxon  and  Germane  bufigh  fignifieth  a 
city. 

This   ftatute   concerning   difparagement  doth   not   extend   to  Ma-naChnrta, 
licires  females,  but  onely  to  heires  males,  therefore  the  forfeiture  cap.  6.  vv.  i. 
given  by  this  llatute  onely  extends  to  the  cafe  of  the  heire  male, 
but  by  other  llatutes  the  difparagement  of  the  heire  female  is 
forbidden. 

( I )  Det  domim,  et  fatisfaciat  ei  de  lanto  quantum  inde  percipere 
fo£Qt  de  aliquo  pro  marit  agio  fuo  antequam  terram  Juam  recipiat.  ]  Note 
the  feveral!  pennings  of  this  claule  concerning  the  fingle  value, 
and  the  claufe  in  the  chapter  next  before  concerning  the  double 

v;ilu-. 


C.   -2.1. 

I  pt.  IniL  kSt 
107. 


4"!  F   -.  zo, 
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Mich.  41  et  42 
El.lib.4.fol.82. 
Sir  Andrew 
Corbet's  cafe. 
See  the  firft  part 
of  the  Inftltutes, 
fc^.  no. 
Mich.  4  £«  I.  in 
Banco  Rot.  iiS. 
Lincolae,  a  no- 
table cafe  for 
holding  the  land 
for  the  forfeit  of 
the  marriage. 
•  Keylw.  1 33, 
334. 

Hil.4Jac.li.  6. 
fol,  70,  71. 
Pafch.  3  Jac. 
]i.  ;.  fol.  iz6, 
127. 

Cafus  in  Cur. 
Wardorum.  Tr. 
29  Eliz. 
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value,  and  for  the  fingle  value  the  guardein  fhall  hold  the  land  un- 
till  the  heire  fatisfie  him  of  the  value,  fo  as  in  this  cafe  the  taking 
of  the  profits  (hall  not  be  accounted  as  parcell  of  the  value,  but 
as  a  penalty  to  caufe  the  heire  to  pay  it  the  fooner. 

*  But  note,  that  neither  in  the  writ  De  ^ualore  maritagii,  nor  for 
forfeiture  of  marriage,  the  lord  lliall  not  recover  the  land,  but 
damages,  for  this  aft  giveth  no  aftion  for  the  land. 

And  the  words  of  this  branch  are  to  be  obferved.  Cum  (h<eres) 
ad  atatem  pervenerit,  det  domino  fuo,  whereby  it  appeareth  that  the 
paiment  of  the  fingle  value  is  perfonally  appropriated  to  the  heire, 
and  therefore  if  he  dieth,  it  is  loft,  but  the  claufe  concerning  the 
double  value  is  otherwife  penned,  as  hath  been  obferved. 

(2)  De  mero  jure  pertinet  ad  dominum  feodi.'\  See  for  the  ex- 
pofition  of  this  branch,  and  where  a  tender  is  requifite,  and  con- 
cerning the  diiFerences  between  the  cafe  of  the  heire  male,  and  of 
the  heire  female,  the  lord  Darcies  cafe,  and  Palmers  cafe,  and  the 
firft  part  of  the  Inftitutes,  feft.  107.  Hereunto  may  be  added  a 
cafe,  where  the  lord  cannot  at  any  time  feife  the  ward,  or  tender 
a  marriage  to  him,  and  yet  he  fhall  have  the  wardftiip.  Edward 
Hampden  holding  lands  of  the  queen  by  knights  fervice  in  capite 
had  ifliie  a  daughter,  who  poft  annos  nuhiles  (viz.  at  twelve  yeares) 
contrafted  matrimony  with  William  Ditton,  and  after  married  with 
John  Croke,  and  then  the  father  died  feifed  in  fee  of  the  land  in 
capite,  his  daughter  being  of  the  age  of  thirteen  yeares,  and  after 
the  daughter  had  pafted  the  age  of  fixteen  yeares,  her  marriage 
with  Croke  was  diflblved  by  davorce,  caufa  pracmtraBm  :  and  it 
was  refolved  by  both  the  chiefe  julHces  upon  hearing  of  councell 
learned  on  both  fides,  that  in  this  cafe  (or  the  lord  in  the  like  cafe) 
fhall  have  the  wardfliip  of  the  daughter,  albeit  never  any  feifure 
could  be  made  of  her,  nor  tender  of  marriage  to  her,  becaufe  the 
marriage  was  never  lawful!,  and  was  after  diflblved  by  divorce, 
as  it  had  never  been,  and  Ihe  ihall  take  no  advantage  of  her  own 
wrong,  to  barre  the  queene  or  other  lord  of  that  which  by  law  is 
due  to  them,  notwithfianding  the  opinion  of  Laicon,  35  H.  6. 
40.  b.  that  if  one  hold  land  of  another  by  knights  fervice,  and  the 
tenant  hath  ifTue  a  daughter,  which  entreth  into  religion,  and  is 
profefied,  and  after  the  tenant  dieth,  his  daughter  being  in  reli- 
gipn,  and  within  fourteen  yeares,  and  when  ftie  is  of  the  age  of 
fourteen  fhc  is  deraigned,  that  ftee  fhall  not  be  in  ward.  Nctat 
he  fheweth  not  for  what  caufe  fhc  v.'as  deraigned :  But  by  the  di- 
vorce, caiifa  pr/eccntradusy  there  is  a  nullity  cf  the  mariage,  ab  initio^ 
and  the  children  between  them  are  meere  baftards. 
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7~^  E  narratione  dlfcenfus  in  hrev'i  de 
re£io  ( r )  rt^  antccejjore  a  te?npore 
H.  rco-Js  fcnior'is  ohr.o  et die^  provifum 
e/}-,  qacd  de  cat  era  r.on  jiat  mentio  de 
t(;iii  longlnqtio  tempore^  fed  a  tanpore  H. 
res  is  a  vino/In^  et  loaau  ha  teat  ijlapro- 


ROUGHING  conveyance  of 
defcent  in  a  writ  of  right  from 
any  anceftor  from  the  time  of  king 
Henry  the  elder,  the  year  and  day,  it 
is  provided,  that  from  henceforth 
there  be  no  mention  made  of  fo  long 

time. 


Cap.  8.  -  Merton. 

vljio  ad  P entecoften^  anna  rtgni  danum 
refii  nunc  11.  tt  non  antia :  et  brevia 
prius  impetrataprocedant.  Brevia  mor- 
tis antecfjjhris^  de  nativis^  et  deingrejfuy 
n$n  excedant  ultimumredit''  domini  regis 
'Johannis  de  Hibern*  in  jfngliam  (2), 
et  locum  babeat  ijla  provijio-,  t^c.  ut 
fupra.  Brevia  novas  dijfeifina  non 
excedant  primam  transfretationem  do- 
mini  regis  qui  nunc  ejl  in  Vafcon^  (3), 
tt  locum  babeat  ijia  pravijii  a  tempore 
pradi^-i  et  brevia  prius  impetratapro^ 
cedant  (4).  Vide  Weji.  i.  tap.  38.  et 
32  H.  8.  cap.  2. 
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time,  but  f^om  the  time  of  king  Henry 
our  grandfather;  and  this  aci  fhall 
take  effect  at  Pentecoft,  the  one  and 
twentieth  year  of  our  reign,  and  not 
afore,  and  the  writs  before  purchafed 
fhall  proceed.  Writs  of  mortdaun- 
ceftor,  of  nativis,  anU  entre,  (hall  n(A 
pafs  the  laft  return  of  king  John  from 
Ireland  into  England;  and  this  7^ 
Ihall  take  eitecl  as  before  is  declared. 
Writs  of  novel  diffeifm  fhall  not  pafs 
the  firft  voyage  of  our  fovereign  lord  the 
king,  that  now  is,  into  Gafcoine.  And 
this  provifion  (hall  take  his  effect  from 
the  time  aforefaid;  and  all  writs  pur- 
chafed before  fhall  proceed. 


( I  loft.  114.  b.  115.  b.  3  Ed.  I.e.  39.  %\  Jac.  i.  c.  16.) 


(i)  fie  narrationt  difcenfus  in  hreve  de  re8o.'\  It  appeareth  by 
Glanvill,  that  in  the  raigne  of  H.  2.  the  limitation  in  an  affife  of 
novel  difTeifin,  was  poji  ukimam  tremsfretationem  regis  in  Norma' 
n:am,  which  was  in  the       yeare  of  his  raigne. 

Bat  of  this  limitation  he  faith.  Infra  tempus  a  dcmino  rege  de  con- 
cha procerum  ad  hoc  confiitutitm,  quod  quandoque  majus,  quandoque  mi- 
mti  cenfotur,  &C. 

The  limitation  in  the  affife  of  mordaunc',  was  poft  primam  co- 
rcnationem  H.  i.  which  was  20  Oftob.  1 154. 

The  limitation  in  a  writ  of  right  before  this  ftatute  of  Merton, 
was  a  tempore  regis  H.  i .  and  now  by  this  flatute  of  Merton,  a 
tempore  regis  H.  2.  Note  H.  i.  began  his  raigne  the  firft  of  Auguil 
I  ICO.  and  H.  2.  began  his  raigne  1 154.  fo  as  this  flatute  of  Mer- 
ton did  abridge  the  limitation  in  a  writ  of  right  54  yeares,  where- 
of Brafton  fpeaketh  thus,  ^uia  bre-ve  de  redo  ficia  alia  bre<via  infra 
certu  tempus  limitatur,  non  enim  excedit  tempus  regis  Henrici  avi  dc- 
mini  regis  (l  H.  2.)  et  efi  ratio,  quia  ultra  tempus  illud  (quod  inter  ini- 
tium  regni  H.  z.  et  ftatutum  de  Merton,  anno  20  H.  3.  ^  circiter  no- 
naginta  annes)  non  poterit  quis  aliquid  probare,  licet  jus  babeat  in  re  : 
cum  nuUus  aliquid  probare  pojjtt  ultra  tempus  illud,  ex  quo  loqui  ncn 
poterit  de  vijii  fuo  propria,  'uel  de  vifu  patris  fuo,  qui  ei  injunxit  quod 
tefiis  ejfet  Ji  inde  audiret  loqui ;  et  itnde  Ji  quis  loqueretur  de  tempore 
Henrici  regis  fenis,  (i  H.  1.  quod  fuit  circiter  1 25.  annos)  amittere 
pcjpt  propter  defe3um  probaticnis. 

(2)  Brevia  mortis  antecejjoris,  de  nativis^  et  de  ingrejjit  non  ex- 
cedant' ultimum  r edition  domini  regis  Johannis  de  Hibernia  in  An- 
gliam.]  King  John  went  firft  into  Ireland  in  the  fecond  yeare  of 
his  raigne,  and  returned  in  the  third  yeare :  In  the  1 2  yeare  of  his 
raigne  he  went  into  Ireland  againe,  and  returned  the  fame  yeare 
into  England,  and  this  was  tdtimus  reditus,  that  this  aft  fpeaketh 
cf,  fo  as  betweene  the  twelfth  yeare  of  king  John,  and  20  H.  3. 
were  about  twenty  five  yeares. 

(  3 )  Brevia  nova  dijjeifina  non  excedant  primam  transfretationem 
Jcmitti  regis  qui  nunc  eft,  visa.  H.  3.  in  Fafconiam.1 

King 


Glan.  11.  iji 
c.  33. 

Cuflumier  de 
Nonn.  cap.  22. 
110,  III.  125, 
Idem  etxiem  lib. 
cap.  32. 

Eodca  UbrOjCj. 


Brad.  n.  4.  fa. 
373' 

Fleta,lib.  4-  c.  5, 
&  lib.  2.  c.  3S. 
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ItingH.  3.  firfl:  paflage  into  Gafconie,  was  in  the  fift  yeare  of 
his  raigne,  fo  as  there  exceeded  not  the  fifteen  yeares  between  that 
transfretation  and  this  ftatute. 

Braft.  1.  a.  foL      ^  It  appeareth  by  Braiflon,  that  before  this  ftatute  of  Merton,  the 

'79-  limitation  in  a  writ  of  affife,  was  Po/?  ultimum  reditum  domini  regis 

de  Britannia  in  Angliam. 

W.  I.  c.  38.  W.        But  thefe  times  of  limitations  were  altered  in  the  raigne  of  king 

a.  c.  2.  &46.      Edw.  J, 

Tr.  7  E.  I.  in  And  then  the  limitation  in  a  writ  of  right  was  from  the  time  of 

Banco  Rot.  71.    king  ^   ^   betweene  the  beginning  of  R.  i.  and  3  E.  i,  there  had 

pafled  about  eighty  eight  yeares. 
Mich.  7  E.  I.  And  that  the  writ  of  affife  of  no'vel  dijfeijtn  and  the  writ  of 

U>id.  Rot.  50.       purparty,  which  is  called  the  nuper  obiit,  fhouid  have  the  terme  of 
^'^  '  the  firft  transfretation  of  H.  3.  into  Gafcony,  which  as  hath  beea 

faid,  was  in  anno  5  II.  3. 

And  the  writs  of  Mordaunc' ,  de  Coinage,  de  Aiel,  de  Entre,  et  bre. 
de  Niefte  eyent  le  terme  de  ccronenient  me/me  le  Henry,  i  H.  ^.  which 
between  that  and  this  ftat^ite  of  W.  i.  was  about  58  years:  Note 
(as  bath  been  faid)  this  king  was  twice  crowned,  firft  the  28  day 
of  Oftober,  in  the  firft  yeare  of  his  raigne,  and  the  fecond  time  on 
Whitfonday,  in  the  fourth  yeare  of  his  raigne:  but  this  ftatute  of 
W.  I .  fpeaking  indefinitely,  is  to  be  underftood  of  the  firft  corona- 
Hegula,  nation,  for  quod  prius  eji  tempore  potius  ejl  jure ;  And  by  the  ftatute 

of  W.  2.  cap.  2.  in  an  avowry  the  like  limitation  for  feifin  fliall 
be  accounted,  as  in  the  affife,  which,  as  is  aforefaid,  is  pofi  primam 
transfretationcm  Regis  Henri ci  3.  in  GoJ'coniam^ 

But  albeit  thefe  times  of  limitations  were  reafonable,  when  thefe 
ftatutes  were  made,  yet  in  procefle  of  time  (there  being  i&l  times 
appointed  in  former  kings  raignes)  the  times  of  neceffity  grew 
too  large,  whereupon  many  fuits,  troubles,  and  inconveniences 
^\f^  ^"  ^^^'  ^'  ^^^  arife,  and  therefore  the  makers  of  the  ftatute  of  32  H.  8.  took 
1  ar.  cap.  5.  another,  and  more  direft  courfe  which  might  indure  for  ever,  and 
that  was  to  impofe  diligence  and  vigilancy  in  him  that  was  to 
bring  his  adion,  fo  that  by  one  conftant  law  certaine  limitations 
might  ferve  both  for  the  time  prefent,  and  for  all  times  to  come, 
i)iz.  That  the  demandant  fliould  alledge  feifin  in  a  writ  of  right 
not  above  fixty  yeares  next  before  the  tefte  of  his  writ.  In  mor- 
daunc',  cojinage,  aiel,  entry  fur  dij/eijin,  or  other  pofleflary  adlion  upon 
the  feifin  or  pofteffion  of  any  of  his  aunceftors  or  predecefibrs,  of 
a  feifin  within  fifty  years :  In  any  adlion  upon  his  or  their  own 
pofleffion  within  thirty  years :  In  an  avowry,  or  conufance  for  any 
rent,  fute,  or  fervice  within  40  years;  ln<i.formedon  in  reverfioa 
or  remainder,  ov  fc ire  facias  upon  fines  within  fifty  yeares;  and 
yet  this  ftatute  prefixing  a  certain  time  extended  not  to  divers 
cafes,  which  were  within  the  auncient  ftatutes,  as  to  accidental 
fervices,  as  hereafter  ihall  appeare.  See  the  firft  part  of  the  In- 
ftitutes,  feft.  170. 
Braa.  1.4  fo.  (4)    Brevia  prius  impetrafa  procedant,  &c.]      For   the  rule  is, 

**^*  Omnis  noi'a  conjiitutio  futuris  formam  imponcre  debet,  et  nan  prevteritis, 

Tr.  7  E.  I  Rot.   gpg   ^   ^^^g    ^  jIj-^   branch  in   7  E.  1.  Tho.   de   JRcdberwes 

71.  in  Banco.  _  ^  ' 

Hunt.  Brad^.  I.  ^afe. 

*.  fo  228.  1  [)t.        And  albeit  Brafton  faith,  that  onines  aSIicncs  in  mundo   infra  certa 

Inft.  feft.  170.  tempora  limitatiunetn  hahent ;  and  in  another  place  he  faith,   Omnis 

lib.  4.  fol.  10.  gtterela  et  a£iio  injur iarum  limit ata  ejl  infra  certa  temporal  yet  fome 

65  &  126. 
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aftions  were  not  limited  by  any  ftatute,  as  by  divers  authorities  J'b-  9-  fol.  36. 
quoted  in  the  margent  appeareth.  li.  11.  fol.68. 

But  fomewhat  more  is  necelFary  to  be  added  to  the  former  re-   '''  p*  ^'  '** 
ports,  and  booke  cafes  before  quoted  in  the  margent,  for  the  faid  y-eti  lib.  2  ca. 
aft  of  32  H.  8.  extends  only  concerning  avowries  to  rent,  fute,  or  2S. 
fervice,  fo  as  reliefe  is  not  within  the  purview  of  the  law,  for  it  ?£•  6.Br.  avow- 
is  no  fervice  but  a  duty,  by  reafon  of  the  tenure  and  fervice*,  b' ^J' P"*  f'* 
and  albeit  homage,  feaky,  and  efcaage,  and  other  accidentall  fer-   r"&  jjb.^  foi. 
vices  (being  fervices)  are  within  the  letter  of  the  law,  yet  they  314. 
and  all  other  accidentall  fervices,  as  heriot  fervice,  or  to  cover  the       *  f  96  1 
lords  hall,  and  the  like,  for  that  they  may  not  happen  within  the 
times  limited  by  that  aft,  are  by  conftruftion  out  of  the  meaning 
of  this  ftatute  of  32  H.  8.  as  it  appeareth  by  the  cafes  quoted  be- 
fore :  but  albeit  reliefe  be  not  within  this  ftatute,  yet  in  avowry  1 3  H.  4.  fol.  6. 
for  reliefe,  the  avowant  muft  alledge  a  feifin  of  the  fervices  within  E<1*-  Latimer'j 
the  auncient  ftatute,  'viz.  PdJI  primam  transfretat.  regis  Henrici  in  ^^  adjudged. 
Gafconiam,  and  the  feifin  of  the  fervices  is  traverfable. 

And  fo  it  is  of  homage,*and  fealty,  and  efcuage ;  albeit  they 
be  out  of  the  ftatute  of  32  H.  8.  yet  are  they  within  the  auncient 
ftatute. 

And  it  is  to  be  noted,  that  where  the  tenure  is  by  homage, 
fealty,  and  efcuage  inceruin,  and  by  fuite  of  court,  or  rent,  or  any 
other  annuall  fervice,  the  feifin  of  the  fute  or  rent,  or  any  other  7E.  6.  tit.  gari 
annuall  fervice  is  a  good  feifin  of  the  homage,  fealty,  or  efcuage,  Br.  69.  Avowr. 
or  other  accidentall  fervices,  as  wardftiip,  heriot  fervice,  or  the  9^' 
like:  and  hereby  (if  you  fliall  heedfuUy  perufe  over  the  reports  foi  ijl'^"''" 
and  book  cafes  before  quoted)  you  fliall  underftand  the  fame  the 
better. 

By  this  aft  it  is  declared,  that  the  faid  aft  of  32  H,  8.  fhall  not  ^  Mar  cap.  5. 
extend  to  writs  of  right,  of  advowfon,  quare   impedit,  affife  oi  dar-  V^  3-fo'i»-a« 
rein  prefeTttment,  or  jure  patronaius,  nor  to  any  writ  of  right  of  ward,  '°  ^^^  «nips<i- 
writ  of  ravifhment  of  ward,   for  the  body  or   land  holden  by 
knights  fervice,  but  that  thefe  aftions  may  be  maintained,  as  they 
might  have  been  before  the  making  of  the  faid  aft  of  32  H.  8. 

And  feeing  perfonall  aftions  are  at  this  day  more  frequent,  then 
they  have  been  in  times  paft,  it  were  to  be  wiftied  for  eftablifli- 
ment  of  quiet,  and  avoiding  of  old  fuits,  that  Braftons  rules  by 
feme  new  provifion  extended  to  them  alfo,  and  that  they  were  li- 
mited within  fome  certain  time. 

Since  we  wrote  this  commentar)',  there  is  a  good  ftatute  made 
concerning  certain  perfonall  aftions,  in  anno  2 1  Jaccbi  regis,  ca. 
16.  and  therein  a  limitation  fetdown  in  the  formedon  indifcender, 
fbrmedon  in  remainder,  and  formedon  in  reverter. 


CAP.     IX. 

yJD  hreye  regis  de  bajiardia,  utrim  HP  O  the  king's  writ  of  baftardy, 
aliquis  natus  ante  matrimoniunt  whether  one  being  born  before 
habere  poterit  ba;reditat\  ficut  Hit  matrimony  may  inherit  in  like  man- 
qui  natus  eji  pojl  rnatrirmniuni,  refpon-  ner  as  he  that  is  born  after  matri- 
derunt  omnes  epifcopi^  quod  nolunt  nee  mony,  all  the  bifhops  anfwered,  that 
pojfunt  ad  ijiud  brgve  refpondivt^  quia  they  would  not,  nor  could  not,  an- 
il. Inst.                                hot  l                                         iw«r 
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hoc  ejfet  contra  cmmunem  formam  ec- 
clefi^  ( I ).  Et  rogaverunt  omnesepifcopt 
magnateSy  ut  conjentirent  quod  nati 
ante  matrimonium  ejjent  leghxmi^  ficut 
ilii  qui  nati  funt  poll  matrimonium^ 
quantum  ad fucc  JJion  m  hareditariam^ 
quia  ecchfia  tahi  hahet  pro  I/'gitirnis. 
Et  omnes  comites  et  .  arones  una  'voce 
rejpon  erunty  quod  nolunt  leges  Anglia 
mutare^  qua  hucujque  ujiiatcs  junt  et 
approbuta  (2). 


fwer  to  it>  becaufe  it  y/Sii  dlreflly 
againft  the  common  order  of  the 
church.  And  all  the  biihops  in-^ 
ftanted  the  lords,  that  they  would  con- 
fent,  that  all  fuch  as  were  born  afore 
matrimony  (hould  be  legitimate,  as 
well  as  they  that  be  born  within  ma- 
trimony, as  to  the  fucceffion  of  inhe- 
ritance, forfomuch  as  the  church  ac- 
cepteth  fuch  for  legitimate.  And 
all  the  earls  and  barons  with  one  voice 
anfwered,  that  they  would  not  change 
the  laws  of  the  realm,  which  hitherto 
have  been  ufed  and  approved. 

See  the  firft  part  nf  tlie  Inftitiites,  fedl.  309,  400.  &  188.     (Fitz.  Baftardy,  21,  az.  25.  27,  28. 
30,  3  3.  I  H.  6.  3.  II  H.  4.  S4.  39  Ed.  3.  14  44  Ed.  3.  12.   12  flep,  72.) 


Vide  Decret. 
Gregorii  9.  fol. 
260.  col.  I. 
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Gljnv.  n.  7. 
c.  15. 


Braft  li.  5.  fo. 
416,417. 
Flea,lib6.c.33. 
Fartefcuec.  39. 
31  Afl".  p.  20. 


4.E.  I.Stat,  de 
Bigamis,  c.  9. 


Ciaav.ubifujin^ 


(l)  Contra  commimem  formam  ecclejla:,  &c.]  For  the  better  un- 
dcrflanding  of  this  branch,  it  is  to  be  known,  that  in  the  time  *  of 
pope  Alexander  the  third,  (who  lived  anno  Domini  1160,  which 
was  anno  6  H.  2.)  this  conftitution  was  made,  that  children 
borne  before  folemnization  of  matriniony,  where  matrimony  fol- 
lowed, fhould  be  as  legitimate  to  inherit  unto  their  aunceftors,  as 
thofe  that  were  borne  after  matrimony,  and  thereupon  the  ftatute 
faith,  EccleRa  tales  habet  pro  hgiiimis. 

Of  this  canon,  or  conftitution  Glanvill  writeth  thus,  Orta  eft 
quajiioy  Ji  quis  antequam  pater  7natrem  fuam  defpon/wverat  fuerit  ge- 
nitus  'vel  natus,  utrum  talis  filius  Jit  legit imus  hares,  cum  pojiea  ma' 
tr em  fuam  defpotfaverat :  Et  quidem  licet  fecundum  canones  tt  leges 
Rcmanas  talis  filius  fit  legitimus  hares,  tamen  fecundum  jus  et  confue- 
tudinem  regni  nulla  mcdo  tanquam  hares  in  hareditate  fujiinetur,  "jel 
hareditatem  de  jure  regni  peter e  poteji. 

And  herewith  doe  agree  not  onely  other  auncient  authors,  but 
the  conflant  opinion  of  the  judges  in  all  fucceffion  of  ages  ever 
fince,  of  the  auncient  law  of  England.  Hereupon  thefe  two  con- 
clufions  doe  follow : 

1.  That  any  forein  canon  or  conftitution  made  by  authority  of 
the  pope,  being  (as  Glanvill  faith)  Contra  jus  et  conjuetudinem 
regni,  bindeth  not  untill  it  be  allowed  by  aft  of  parliament,  which 
the  biftiops  he.'e  prayed  it  might  have  beene ;  for  no  law,  or  cuf- 
tome  of  England  can  be  taken  away,  abrogated,  or  adnulled,  but 
by  authority  of  parliament. 

2.  i  hat  although  the  biihops  were  fpirituall  perfons,  and  in 
thofe  dayes  had  a  great  dependency  on  the  pope,  yet  in  cafe  of 
generall  baftardy,  when  the  king  wrote  to  them  to  certifie,  who  was 
lawful!  heire  to  any  lands,  or  other  inheritance,  they  ought  to 
certine  according  to  the  law,  and  cuftome  of  England,  and  not 
according  to  the  Romane  canons,  and  conftitutions,  which  were 
contrary  to  the  law,  and  cuftome  cf  England,  wherein  the  biftiops 
fought  at  this  parliament  \jb  be  relieved. 

See  the  firft  part  of  the  Inftiiutcs,  fed.  399,  &  400.  and  adde 
thereunto : 

Jjflfa  %<enit,  \5c.  Si  Nicholaus  de  Lcvckcmr  pat'  Tbom^  de  Lezvie- 
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ftor  fuit  feifitus,  i^c.  de  manerio  de  Southmyms  quod  Rogerus  dt  Letvtg-  Pafch.  i8  E.  r. 

vor  tenet,  aui  dicit  quod  ipfe  eft  frater  ipjius  Thorns  antenatus  de  eod-zm   L"?'"5°^.*'I:  *f '' 
,  '  i    ,  •■         ri    „    rr.       I  J-  -  •  ■     i.^     1  Mid.  in  All.  de 

patre,  &  eadem  matrcy  O  eft  ftifitus  de  pradictts  tenementis,  <5  clamat  Mordaunc'. 

per  eundem  difcenfum,    et  petit  judiciu.    Tkom*  die*  quod  Rogerus  non  y^^  j^j^ 

poleft  clamare  per  eunde  defcenfum,  quia  dicit  quod  idem  Rogerus  natus  j  -  e,  i  in  Banc. 

■  Jiut  extra  fponfalia,  l£c.     Et   quia  idem  Tho'  non  poteft  didicere,  quin  Ror.  129. 

idem  Rogerus  Jit  frater  i^ftut  Tho"  antenatus  de  eodem patre,  iS  eadem  Hertf.  ir. 

matre,  &  po/l  mortem  tr^cdiai  Nicholai  patris,  C5;V.  intravit  in  eiftiem  \^    •  ^"  ^\)r' 

"•/-,.  ■  c-»     I  »  /•  t  a  1  J- ^  Rot.  60.  Not. 

tenement  IS  ut  ftlius  ejus  CT  h  teres,  *  con/ideratum  eft  quod  pradiaus  «  judgement. 
Rogerus  ind''  fine  die.     Et  Tho.  Nich.  cap'  per  ajjifiim,  et  fit  in  mi' 
Jericordia,  l^c. 

Note  by  this  judgmeTit,  that  the  baftard  eigne  to  this  intent  is 
accounted  heire,  and  of  the  blood  with  the  mulier  puifne,  as  the 
mulier  puifne  cannot  have  an  aflife  of  mordaunc'  againll  him. 

We  remember  not  that  we  have  read  in  any  book  of  the  legi- 
timation, or  adoption  of  an  heire,  but  oiiely  in  Bradlon,  lib.  2.  cap. 
29.  fol.  63.  b.  and  that  to  no  little  purpofe  ;  but  the  fared  adoption 
of  an  heire,  is  by  learned  advice,  to  make  good  affurance  of  the 
land,  &c. 

( 2 )   Et  omnes  comiteSf  et  Barones,  una  'voce  refponderunt  quod  ttoluftt  See  the  firft  part 
Jeges  Jngliie  mutare  qute  huctrfque  ufitata  funt  et  approbatee.'\      The  of  the  Inftitutes, 
nobility  of  England  have  ever  hari  the  laws  of  England  in  great        '  *°°* 
eftimation  and  reverence,  as  their  beft  birth-right,  and  fo  have  the 
kings  of  England  as  their  principall  royalty  and  right  belonging 
to  their  crown  and  dignity  :  thi«  made  king  H.  r.  that  noble  king  chart.  Hen.  r. 
fimamed  Beauclerk,  to  write  to  pope  Pafcall,  Notum  habeatfanciitas 
•veftra,  quod  me  vi'venie   ( auxiliante  Deo)   dignitates   et    ufus  regni  T  q3  I 

noftri  Angliee  non  ifnminuentur,  et  fi  ego  (quod  ahfitj  in  tanta  me  de-. 
jeSione  ponerem,  optimates  mei  et  totus  Anglia  populus  id  mdlo  modo 
pateretur. 

And  it  is  worthy  the  obfervation,  how  dangerous  it  is  (as  elfe- 
where  hath  been  often  noted)  to  change  an  ancient  maxime  of  th« 
common  law. 

Some  have  written,  that  William  the  Conquerour  being  borne  WUiam  Mabnf. 
out  of  matrimony,  Robert  his  reputed  father  did  after  marry  Arlot  !'.-"  j^"  ''f*^^  '"'' 
his  mother,  and  that  thereby  he  had  right  by  the  civil  and  canon  ut,,  g.  cap.  ig! 
law,  but  that  is  contra  legem  Anglia,  as  here  it  appeareth.     And  See  the  Cuftum- 
during  this  parliament  in   the  20  >eare  cf  H.  3.  it  may  be  col-  erdeNor.  ca.  27. 
lefred  by  the  23.  and  24.  tpiflles  of  Robert  Groftead  then  bilhop  ^'''  4»  &  44^ 
of  Lincoln,  dire^^led  to  William  Rawleighe  (prieil)  then  one  of 
the  kings  juflices,  that  this  matter  to  bring  the  nati  ante  matrimo- 
nium,  to  be  made  legitimate  was  vehemently  laboured  by  the  clergie : 
and  in  the  26.  epiitle  to  the  bifhop  of  Canterbury,  he  findeth  l^ult 
with  the  arch-biihop,  for  that  the  king  and  his  councell  "had  re- 
folved  that  the  law  and  cuftome  of  the  realme  in  this  point  fhould 
continue  ftill :  whereby  it  appeareth,  that  not  onely  the  nobles, 
but  the  king  himfelfe  was  againft  it. 

And  in  the  letters,  which  all  the  nobilitie  of  England  by  aiTent  Rot.Par.aSE.i. 
of  the  whole  cominalty  aiTembled  in  parliament  at  Lincoln  wrote  "P"''  Lincoln, 
to  pope  Boniface,  it  is  thus  conteyned.  Ad obfervationem  et  defenfionem 
liber tatum,  conjuetudinum,  et  legum  paternarum  ex  debit 0  praftiti  facra- 
menti  aftringimur,  qua  manutenebimus  toto  pojfe,  totifque  'viribus  cum  dei 
auxilio  defeademus,  nee  eticun  permit timus  aut  aliquatenus  permittemus, 
ficut  nee  poffumus  nee  debemus  pramifia  tarn  injolita,  iiidebifa,  preeju- 
dieialiaf  et  alias  inaudita  dcmiaum  nofti-um  regemt  ttiam  fi  'vellet,  fa- 
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Jus  coronae* 


lAh-  5.  fo,  I.  &Ci 
Caudries  cafe. 
1  part  of  theln- 
ftitutes,  §  534. 

Bradlon,  lib.  5. 
fo.  416,4.17. 
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«ha.  of  Merton 
the  like, 
ia  Afl".  p.  20. 


Braft.  H.  5.  fo. 
416. 

yiera,  11.  C. 
cap.  38. 

47  £•  3-  H- 
21  E.  3.  49. 
28  all  46. 
4#  E.  3.  3. 


cere,  feu  quomcdolihet  aitemptare :  (and  there  the  inconveniences  are 
fet  down,)  pracipue  cum  prtfmijfa  cederent  manifejie  in  exhereda'ionem 
juris  corona  regis  Anglia  et  regies  dignitatis,  ac  fuh-ver/ionejn  Jlatiis 
ejufdem  regni  nctoriam,  nee  ncn  in  pr.'e judicium  hlertaium,  confuetu- 
dinum,  et  legum  paiernarum.  Sealed  by  the  feverall  feales  of  armes 
of  104.  earles  and  barons,  and  in  the  name  of  all  the  comminalty 
of  England.  And  to  that  eifedl  king  E.  i.  wrote  alfo  to  the  ' 
pope. 

Leges  Jngiia."]  Here  our  common  lawes  are  aptly  and  properly 
called  the  lawes  of  England,  becaufe  they  are  appropriated  to 
this  kingdome  of  England  as  mod  apt  and  fit  for  the  government 
thereof,  and  have  no  dependancy  upon  any  forreine  law  whatfoever,  ' 
no  not  upon  the  civill  or  cannon  law  other  then  in  cafes  allowed 
by  the  laws  of  England,  -as  partly  hath  been  touched  before  :  and 
therefore  the  poet  fpake  truly  hereof,  Et  penitus  toto  di'vifos  orbe 
Brittanms :  fo  as  the  law  of  England  is  proprium  quarto  modo  to  the 
kingdome  of  England  ;  therefore  forrein  precedents  are  not  to  be 
objet^ed  againll  u--',  becaufe  we  are  not  fubje£l  to  forrein  lawes. 

And  it  is  a  note  worthy  of  obfervation,  that  where  at  the  hold- 
ing of  this  parliament  in  ^  anno  20  H.  3.  and  before,  and  fome 
time  after,  many  of  the  judges  and  jullices  of  this  realme  were 
of  the  clergy,  as  bidiops,  deanes,  and  priefls,  and  all  the  great  of- 
ficers of  the  realme,  as  lord  chancellor,  treafuror,  privy  feale, 
prefidcnt,  &c.  were  for  the  moft  part  of  the  clergy ;  yet  even  in 
thofe  times  the  jiTdges  of  the  realme,  both  of  the  clergy  and  laity, 
did  conflantly  maintaine  the  lawes  of  England,  fo  as  no  incroach- 
ment  was  made  upon  them  or  breach  unto  them  by  any  forreine 
power,  as  partly  hath  been  (hewed  in  Caudries  cafe:  and  many 
more  judgements  and  authorities  in  law  might  be  produced  for 
the  manifeftation  thereof:  fee  the  firft  part  of  the  Inflitutes,  many  ' 
of  the  clergy  judges  and  juftices  of  the  realme  of  ancient  time. 

Et  rogarunt  omnes  epifcopi  magnates  ut  confcntirent,  &c.]  Here 
was  the  motion  and  requefi,  but  Bradlon  faith,  Rogarunt  regem  et 
magnates  :  et  omnes  comites  ct  bar  ones  una  voce  ref ponder  unt,  hohnmis 
leges  Anglia  mutare,  l3c.  for  fo  it  is  in  ancient  manufcripts. 

This  is  the  firil  of  this  kind,  th.at  we  remember,  that  hath  been 
piintcd,  for  it  is  to  be  uncerfcood  that  by  the  parli:imentary  order 
all  motions  .ind  petitions  made  (as  this  was)  though  they  were  de- 
nied, and  never  proceeded  to  the  eflablifhment  of  a  ftatute,  yet  the 
fame  were  entered  into  the  parliament  roll  together  with  the  aun- 
fwers  thereunto :  but  this  is  the  firft  of  this  kinde  (as  hath  been 
faid)  that  hath  been  printed. 

And  yet  in  our  books  this  is  called  a  ftatute,  for  Sir  Galfred  le 
Scrope  chiefe  juftice  faith,  before  the  ftatute  of  Merton  the  party 
pleaded  not  general  baftardy,  but  that  he  was  borne  out  of  efpou- 
fals;  and  the  bifnop  ought  tocertifie  whether  he  were  boine  before 
efpoufals  or  not,  and  according  to  that  certificate  toprocsed  to  judge- 
ment according  to  the  law  cf  the  land:  and  the  prelates  aniwered 
that  they  could  not  to  this  v/rit  anfwer,  and  therefore  ever  fince 
fpecial  baftai  dy  (viz.  that  the  defendant,  &c.  was  borne  before  ef- 
poufals) have  been  tried  in  the  kings  courts,  and  generall  baftardy 
in  court  chriftian;  and  hcrevv'ith  agreeth  our  old  books  and  the  con- 
ftant  opinion  of  tiie  judges  ever  finCe. 

Now  for  chat  this  point  was  refolved  in  parliament,  it  is  here  in 
a  larse  fenfe  called  a  ftatute. 

CAP. 
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CAP.     X. 

JpROVISUM  eji  tnfupet\   quod  T  T   is  provided  and  granted,  that 
quil'tbet  liber  korno  {\\  qui  fee-  every  freenian,  which  owefh  fuit  to 

tarn  debet   (i^   ad  comhatum^trithin-  the  country,  trything,  hundr.:d,  and 

gum    (2),  hundredum    et     ivapenta-  wapentake,  or  to  the  court  of  his  lord, 

gium  (^)^  vei  ad  curiam  dsminij'ui,  may  freely  make  his  attorney  to  do 

tibere pcjjitfacere  attornatimi  ( 5  j  fuuni,  thofe  fuits  for  hiai. 
adfeilas il/as pro eofacienda  \b). 

(Fiu.  Attorney,  io5.  Regift.  17a.  F.  N.  B.  156,  &c.) 

(0   SeSam  debet.]  Nota,  There  be  two  kinds  of  fuits,  viz.  fuiC 
reall,  that  is,  inrefpeft  of  his  reiiance  to  a  lector  toume:  and  fuic 
fervice,  that  is,  by  rcafon  of  a  tenure  of  his  land  of  the  county,  hun- 
dred, wapentake,  or  mannor  whereunto  a  court  baron  is  irxident : 
before  this  ad  every  one  that  held  by  fuic  fervice  ought  to  appeare 
in  perfon,  becaufe  the  fuiters  were  judges  in  thofe  cc.urts,  otherwife  41  E.  3.  Avowry 
he  fliould  be  amercied,  which  was  mifchievous,  for  it  might  be,  77.  Vid.  Gioc. 
that  he  had  lands  within  divers  of  thofe  feigniories,  and  that  ihs  *^-  ^• 
courts  might  be  kept  in  one  day,  and  he  could  be  but  in  one  place       "  *'  *^*^"  ^°' 
at  one  time :  but  this  ftatute  extends  not  to  fuit  reall,  becaufe  he 
cannot  be  within  two  leets,  &:c. 

{2)  Tritbingum  cr  trithinge.]  Here  it  figniSeth  a  court  which  Lamb.  int.  leg;s 
confuteth  on  three  or  foure  hundreds,  and  doth  not  here  fignifie  a  Ed.  regis,  nu.  34, 
leet  or  view  of  fran  kpledge.  f -''-"Te^o' E 

(3)   Wapeutagium]  That,  which  in  fome  countries  is  called  a  Xtcom    ic6. 
hundred  court,  in  fome  countries  is  called  a  wapentake.     *  ^od  Regift.  172. 
Angli  'vacant   hundredum  fuprad't3i  comitatus   -cocant  'wapsntagium.   2.3  E.  3.  cap.  4. 
Now  the  reafcn  of  the  name  was  this:  when  any  on  a  certaine  day  j^  ^  **•  'S^- 
and  place  took  upon  him  the  government  of  the  hundred,  the  free  centuHa  1^  t  ^ 
luiters  met  him  with  launces,  and  he  delcending  from  his  horfe,  all  leges  Ed.  rcis 
rofe  up  to  him,  and  he  holding  his  launce  upright,  all  the  reft,  in  nu.  33.  6(aaoo> 
ligne  of  obedience,  with  their  launces  touched  his  launce  or  wea-  '•''•  3- 
pon:  for  the  Saxon  wo.'d  nvapcn,  is  weapon,  and  tac,  is  tadits,  or 
touching:  and  thereof  this  allembiie  was  called  wapentake,    or 
touching  of  weapon.  Mirror  cap 

Now  albeit  he  that  holdeth  by  fuit  fervice  may  make  an  attor-    §  3.    * 
ney,  yet  that  attorney  cannot  fit  as  judge,  as  the  free  fuiter  himfeife         [  100  ] 
might  doe,  for  he  cannot  depute  another  in  his  judicial!  place ;  and 
the  words  of  the  ftatute  be,  Libere  pojjit  facere  cUtornatum  ad  fedas 
ihas  pro  eo  faciendas. 

(4.)   Liber  homo.]  This  doth  extend  to  free-holders  in  ancient  Temps  E.  i. 
demefne,  but  not  to  copie-holders.  Attomy  ic6. 

(5)  Facere  attornatum.]  He  muft  make  a  letter  of  attorney  F.N.B.156. E. 
under  his  feale,  which  the  fteward  ought  to  allow  ;  and  if  he  doe  W.  i.  cap.  33, 
not,  the  fuiter  may  have  a  writ  out  of  the  chancery  for  the  allow- 
ance of  him:  or  if  he  doubted  that  he  lliould  not  be  allowed,  he 
might  have  a  writ  before-hand  to  receive  him  as  attorney:  and 
fuch  a  writ  ftiall  ferve  during  the  life  of  the  tenant,  &c.  for  the  words 
of  another  writhe,  Et  q:iia  I'irtus  brevium  nojirorum  de  hujuj'modi  F.N.B.  157. 

I   3  attornato 
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attornate  faciendo  terminum  non  capit,  nee  terminus  limitatur  durantihus 
fer/onis,  i^c. 
W.I.  cap.  33.  What  iuch  an  attorney  may  doe,  and  who  cannot  be  attorney, 

Nofm'^M   t       feetheftatuteofW.  I. 

'     ^'   5*         (6)  Ad  fettas  alas  pro  eo  faciendas."]  So  as  by  force  of  this  aft  he 
may  doe  fuch  fuit,  as  the  free-holder  ought  to  doe. 

See    the    Regifter    19.     This    aft   extendeth  to  juftices   in 


C  A  P,     XI. 

Ty  E  maJefa£loribt{s  in  parclsy  et  vi-  (^  O  N  C  E  R  N I N  G  trefpafles  in 

lariis  ( I )  7i:ndum  eji  dijcujjum^  parks  and   ponds  it  is   not  vet 

quia  mo.  nates  pctierunt  propriam  pri-  difculfed ;  for  the  lords  demanded  the 

Jonam  (2)   de   illis.,  quos  caperent  in  proper  imprifonment  of  fuch  as  they 

parcis^   et  vivariis  fuis.     ^tod  qui-  fhould  take  in  their  parks  and  ponds, 

dem  donunus  rex  coiitradixity  et  idea  which  the  king  denied  j  wherefore  it 

differtur,  was  deferred. 

(i)  Vi'varium.'\  Is  a  word  of  a  large  extent,  and  (fjf  <vi  termini 
fignifieth  a  place  in  land  or  water,  where  living  things  be  kept. 
Moft  commonly  in  law  it  fignifieth  parks,  warrens,  and  pifcharies 
or  filhings ;  here  it  is  taken  for  warrens  and  fiihings,  for  that  parks 
were  named  before. 

(2)  Propriam  pri/onam."]  This  petition  of  the  lords  in  parlia- 
ment Hood  upon  three  branches:  1.  That  they  might  imprifon 
fuch  as  they  fhould  take  in  their  parks  or  vivaries,  which  feemed 
to  be  againft  the  29  chapter  of  Magna  Charta.  2.  That  they 
fhould  have  propriam  pri/onam,  a  prifon  of  their  owne,  which  no 
See  the  like  be-  fubjeft  can  have;  for  all  prifons  or  gaoles  are  the  kings  prifons  or 
01  e,  cap.  9.  gaoks,  but  a  f^bjeft  may  have  the  cuftodie  or  keeping  of  them. 
3.  That  tney  fliould  not  be  imprifoned  in  the  common  gaole,  All 
tvhicJl  dominus  rex  cpntradixit. 
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STATUTUM    DE    MARLEBRIDGE. 
Editum  52  if.  ///.  Anno  gr at  ice  1267. 

MarlebridgeA  Now  called  ^farUhsrcugb,  a  town  in  Wiltfliire,  tlie  Polyd.  Virg.  p. 
greateft  fame  whereof  is  the  holding  of  this  parliament  there.  Hen-  Z^^  -o« 
ficut  vera,  l5c.  CcKcilium  coniM)ca'vit  MurUirigiun:,  qmd  efi  pagiu 
Celebris  ccmltatus  Wilceria-,  qui  in  eo  coTfventu  primum  leges  akfe  Uxtas, 
i^  prtejertim  Alagn.-e  Charter  de  cohcili  ftntentia  a^probandas,  deinJt 
Aiias  condendas  cura-jit.,  qua  ad  Jiatum  tt  commodum  regnl  max:me 
conducereut. 

This  towne  in  our  books  is  called  A  citie,  and  the  freemen  thereof  39  E.  3  fo.  15. 
citizens. 

52  H.  5.}  This  king  raigTied  longeft  of  any  king  fince  the  con- 
queft,  or  before,  that  we  remember;  for  he  raigned  56  yeares. 
But  the  great  and  famous  qoeene  iiiizabeth  was  of  greacer  yeares 
then  any  of  her  progenirors,  for  (he  attained  nrere  to  70  yeares. 
So  king  H.  3.  raigned  longeft,  and  queen  Eliz.  lived  longeit.  She 
raigned  the  yeares  of  the  emperour  Auguftus,  and  lived  the  yeares 
of  king  David. 


^NNO  gratia  M.CC.LXFII. 
regni  autem  domini  Henrici  Ji'ii 
regis  yohannis  quinquagefimo  fecundo^ 
in  o^abis  S,  Martini^  providente  ipfo 
domino  rege^  ad  ngni  J'ui  Anglia  nn- 
liorationem^  et  eu-hibitionem  jujiitia 
(prout  regalis  officii  expojcit  utilitas) 
pleniorenu,  ccniocatis  difcreiioribus  ejuf- 
dem  regr.i^  tarn  majoribus  quam  mino- 
ribus  :  provifum  ejl  et  Jlatutum^  ac 
concor datum  et  ordinatum-,  ut  cum  reg' 
num  Angliis  multis  tribulattonibus  et 
dijfentionum  incommodis  nuper  effet  de~ 
prejfum^  reformatione  Ugum  et  jurium 
(quibu!  pax  et  tranquiUitas  incolarum 
confervetur)  indigeat.^  ad  quod  reme- 
dium  falubre  per  ip/um  regem  et  fuos 
fideUi  opcrtuit  adhiberi:  prcvifiones, 
crdinationes^etjiatutafubfcripia, ab  om- 
nibus regni  ipjius  incolisj  lam  majoribus 
quam  minoribu.,  frmiter  et  inviotabili- 
ter  temporibus  perpetuUJiatuerit  objer^ 
Vari, 


1  N  the  year  of  grace,  one  thoufand 
two  hundred  lixty  feven,  the  two 
and  fiftieth  year  of  die  reign  of  king 
Henry,  fon  ofking  John,  in  the  Utas  of 
St.  Martin,  theluid  king  our  lord  pro- 
viding for  the  better  eftate  of  his 
realm  of  England,  and  for  the  more 
fpeedy  miniftratioa  of  juftice,  as  be- 
longeth  to  the  office  of  a  k:n_,  the 
more  difcreet  men  of  the  real.n  bving 
call.d  together,  as  well  of  the  higiier 
as  of  the  lower  elUtc :  it  was  pi  ov  id- 
ed,  agreed,  and  ordained,  that  w.Kre- 
as  tile  realTi  of  Enjlaiid  of  iat-  ad 
been  difquieted  with  manifold  trou- 
bles an-?  diffeniions;  for  rtfoi motion 
whereof  Itatutes  and  Lws  be  rigiit 
neceflary,  whereby  the  peace  and 
tranquillity  of  the  p.-op  e  muil  be  ob- 
fer\ed:  wherein  the  Jcinj:,  intending 
to  devife  convenient  remedy,  hath 
made  thefe  a<^  Oidinances,  and  fta- 
tutes  underwritten,  wnich  he  willeth 
toh^i  obferved  for  ever  firmly  and  in- 
violably of  all  his  fudjeds,  as  well 
high  as  low. 


I4 


This 


Toi-f"  Marlebridge.  Cap.  i. 

This  generall  preamble  to  all  the  fiatutes  of  Marlebridge  doth 
confift  on  foure  parts. 

1.  The  end  wherefore  thefe  ftatutes  were  made,  for  fapiens 
incipit  ajine,  and  that  is  two  fold;  i.  ad meliorationem  regni  Anglia. 
2.  Ad exhib'itionem  jujiitia  (prout  regalis  officii  expo/cit  utilitasj  ple- 
niorem. 

2.  Of  what  numbers  this  parliament  confifted,  fowfora^zj  (2V/?rf- 
tioribus  ejujdem  regni,  tarn  major  thus-,  quam  jninoribus. 

3.  What  was  the  caufe  of  calling  this  parliament,  cum  regni 
Angliee  multis  trihulationibus  et  dijjentionum   incommodis  nuper  ejjet  de- 

r  102  1         prrfum.     The  many  fearfull  and  dangerous  troubles  and  diflentions 

t"  between  the  king  and  his  barons,  which  I  had  rather  you  Ihould 

reade  in  hillory,  then   I  fliould  relate,  grew  originally  out  of  this 

root,  that  the  king  fometimes  allowed,  and  fometimes  difallowed 

Magna  Charta,  and  Charta  dc  Forefia. 

4.  What  ihould  be  the  remedy  that  peace  and  tranquillity  might 
enlue.  Ut  cum  regnum  l£c.  reformatione  legu?n  et  .jurium  quibus  pax 
et  tranquiliitcis  incolarum  confeyvelur  indigeat,  ad  quod  remedium  falubre 
per  ipfum  regent  et  fiios  fidcles  prouijiones,  ordinationes,  et  Jiatuta 
J'ubjfiripta,   ab    omnibus   regni  fuis   incolis    tarn    majoribus   quam    mi- 

noribus  jinniter    et  inviolabiliter   temporibus    perpetuis  Jiatuerit  ob~ 
fer-uari. 

This  remedy  that  fhould  for  ever  in  all  future  times  be  inviolably 
•  pbferved,  confifted  upon  two  parts. 

1.  Fcr  eftablilhing  of  Magna  Charta,  and  Charta  de  Forejla, 
whereof  more  fhall  be  faid  \vhen  we  come  to  the  iirft  chapter.  In 
the  meane  time,  this  is  to  be  obferved,  that  after  this  parlia- 
ment neither  Magna  Charta,  nor  Charta  de  Forefia,  was  ever 
attempted  to  be  impugned  or  queftioned:  whereupon  peace  and 
tranquillity,  whereof  this  preamble  fpeaketh,  have  ever  fince  en- 
fued. 

2.  For  enafting  of  new  lawes,  or  declaring  of  old,  with  addition 
of  great  puniihment. 


C  A  P.     I. 

f^UM  autem    tempore    turhatlonis  Wf  H  E  R  E  A  S   at  the  time  of  a 

77Uper  in  regno  Anglitz  fuhortce^  et  commotion     late    ftirred    up 

deinceps  multi  magnates  et  aliijujiitiatn  within  this  realm,  and  alfo  fithence, 

indignati  fuerint  recipere  per  dominutn  many  great  men,  and  divers  other, 

regem,et  curiamfuafn-, prout  debuerunt,  refufmg  to  be  juftified  by  the  king 

et  confueverunt  temparibus  pradecejfo-  and  his  court,  like  as  they  ought  and. 

rum  ipfius  domini  regis j  et  etiam  tem-  .v/ert  wont  in  time  of  the  king's  noble 

pore  Juoi  fed  de  vicinisfuis,  et  aliis  per  progenitors,  and  alfo  in  his  time;  but 

fiipfos  graves  ultiones  fecerint-,  et  dif-  took  great  revenges  and  diftrefles  of 

tridliones^  quoufque  redemptiones   red-  their  neighbours,  and  of  other,  until 

perent  ad  v'Aiintatemjuam.     Et  pro:-  they  had  amends   and   fines  at- their 

terea  quidam  eorum^  je  per  minijfros  own  pleafure;  and  further,  fome  of 

dornini  regis  jujliciari  non  perTnittant.^  them   would  not  bejuIHfied  by  the 

nee  fufiineant  quod  per  ipfos  liberentur  king's  officers,  nor  would  fufter  then^ 

di/Ir:£iioncsj  quas  authorit»te  propria  to  make  delivery  of  fuch  diftrefles  as 

faeri-nt  the)^ 


Cap.  1. 
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fecerintadvoluntaUmfuam.  Provifum 
^,  concordatum  tt  concejfum^  quod  tarn 
major es^  quam  msnoreSj  jujlitiam  ha- 
beantet  reclptant  {l)->  in  curia  domini 
regis  (2).  Et  null  us  de  cat  era  ul- 
tioms-i  aut  dijlridiones  facial  per  vo- 
luntatem  fuam  (4),  abfque  coifidera- 
iione  cur  Its  domini  regis  (3  j,  Ji  forte 
dampnum  vel  injuria  fihi  fiat.,  unde 
tmmdas  habere  volueritdezViquovicino 
fuoyfrve  major e  five  minore.  Super 
articulo  autem  fupradiBo  provifum  ejl 
et  conceffum^  quod  fi  quis  de  ceetero  ul- 
ttones  hujufmodi  capiat  per  voluntatem 
fuam  propriam  ahfque  conftderatione  cu- 
riee  domini  regis  (ut  pnedi^um  e/I) 
et  inde  convincatur^  puniatur  per  re- 
demptionem  (  5  )>  ^/  bocfecundum  quanti- 
tatem  delicti.  Et  f mi  liter  *  f  vicinu  s 
fuper  vicinum  fuum  faciat  difiriSfione 
fine  conftderatione  curia  domini  regisy 
per  quod  dampnum  habeat^  puniatur 
eodem  modo^  et  hoc  fecundum  quantita- 
tem  deliiii,  Et  nihilominus  fiant 
emenda  plene  et  Jufficienter  eis,  qui 
dampnafujiinuerutit  per  hujufmodi  dif- 
tri£iionem. 


they  had  taken  of  their  own  authority: 
it  is  provided,  agreed,  and  granted, 
that  all  perfons,  as  well  of  high  as  of 
low  eftate,  (hall  receive  juftice  in  the 
king's  court;  and  none  from  hence- 
forth (hall  taken  any  fuch  revenge  or 
diftrefs  of  his  own  authority,  without 
award  of  our  court,  though  he  have 
damage  or  injury,  whereby  he  would 
have  amends  of  his  neighbour  either 
higher  or  lower.  And  upon  the  fore- 
faid  article  it  is  provided  and  granted, 
that  if  any  from  henceforth  take  fuch 
revenges  of  his  own  authority,  with- 
out a'.vard  of  the  king's  court  (as  be- 
fore is  faid)  and  be  convict  thereof, 
he  {hall  be  punifhed  by  fine,  and  that 
according  to  the  trelpafs.  And  like- 
wife  if  one  neighbour  take  a  diftrefs 
of  another  without  award  of  the  king's 
court,  whereby  he  hath  damage,  he  fhall 
be  punifhed  in  the  fame  wife,  and  that 
after  the  quantity  of  trefpafs.  And 
nevertheless  fufficient  and  full  amends 
fhall  be  made  to  them  that  have  fuf- 
tained  lofs  by  fuch  diftrefTes, 

*  C  103  J 


(Mere.  cap.  1 1.  12  Rep.  13.  iiH.  4.  2.   lyEd.  3.  9.  zinft.  162.) 

This  firfl  chapter  confilleth  of  a  preamble,  and  the  body  of  the 
aft. 

The  preamble  fliews  the  mifchiefs,  which  were  foure. 

1.  That  ia  the  time  of  the  late  troubles,  great  men  and  others 
refufed  to  be  juflified  by  the  king  and  his  court,  as  they  ought,  for 
here  it  is  faid,  multi  magnates  et  alii  indignaii  fuerint  recipere  juftitiam 
per  dominum  regem,  et  curiam  fuam. 

2.  Sed  graves  ulticnes  fecerint.  That  they  (refufing  the  courfe 
of  the  kings  lawes)  tooke  upon  them  to  be  their  owne  judges  in  their 
<^vne  caufes,  and  to  take  fuch  revenges  as  they  thought  fit,  untill 

they  had  ranfomes  at  their  pleafures.     Aliquis  non  debet  ejfe judex  in  Regnlt. 
Jiia  propria  caufa, 

3.  That  iome  of  them  would  not  be  juflified  by  the  kings 
officers. 

4.  Nor  would  fufFer  them  to  make  delivery  of  fuch  diftrefTes,  as 
they  had  taken  of  their  owne  authority  at  their  pleafure.  Here 
you  may  fee  the  defefts  of  a  difordered  and  troubled  flate. 

The  body  of  the  aft  confifteth  of  divers  branches. 

Firft,  a  remedy  in  generall  for  all  the  faid  mifchifes. 

( 1 )  Pro-jifum  eji,  concordatum,  et  conceffum,  quod  tarn  majores  quam 
vtiKcres,j;iJiitiamkabeantetrecipiantin  curia  domini  regis.]  This  is 
the  golden  met  wande,  that  the  law  hath  appointed  to  meafure  the 

cafei 
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cafes  of  all  and  Angular  perfons,  high  and  low,  to  have  and  re- 

8H.4.  ig.Gafc.  ceiye  juftice  in  the  kings  courts;  for  the  king  hath  dillributed  his 

^"^H  s""^  "'   i"^'"^'^  power  to  fevera;i  courts  cf  juftice,  and  courts  of  jullice 

>5    .   .cap. 21.  ought  to  determine  all  caufes,  and  that  all  private  revenges  bee 

avoided. 

Upon  this  general!  law,  foure  conclufionsdoe  follow. 
1.  That  all  men,  high  and  low,  muft  be  juftified,  that  is,  have 
and  receive  juftice  in  the  kings  courts  of  juftice. 
Seecap.ltinerjs,       2.  That  no  private  revenge  be  taken,  nor  any  man  by  his  o\vne 
Aitic.  uh.  arme  or    power  revenge  himfelfe :  and   this   article  is  grounded 

upon  the  law  of  God,  "j'lndiaa  ejt  mihi  et  ego  retribuam,  faith  Al- 
mighty God.  All  revenge  muft  come  from  God,  or  from  his  lieu- 
tenant the  king,  in  fome  of  his  courts  of  juftice. 

3.  That  all  the  lubjeds  of  the  realme  ought  to  be  juftified,  that 
is,  fubmit  themfclves  to  the  kings  officers  of  juftice  according  to 
law, 

4.  That  they  ought  to  fufFer  replevies  to  be  made  according  to 
the  law,  to  the  end  that  m?n  may  poflefl'e  their  horfes,  beafts,  and 
other  cattle  and  goodo  in  peace,  whereof  they  have  fo  great  and 
continuall  ufe.     See  hereafter  cap.  4. 

(2)  In  curia  domini  regis.^  Thefe  words  are  of  great  importance, 
for  all  caufes  ought  to  be  heard,  ordered,  and  determined  before 
the  judges  of  the  kings  courts  openly  in  the  kings  courts,  whither 
all  perfons  may  refort;  and  in  no  chambers,  or  other  private  places: 
for  the  judges  are  not  judges  of  chambers,  but  of  courts,  and  there- 
fore in  open  court,  where  the  parties  councell  and  attorneys  attend, 
ought  orders,  rules,  awards,  and  judgements  to  be  made  and  given, 

[  104  ]  and  not  in  chambers  or  other  private  places,  where  a  man  may  lofe 
his  caufe,  or  receive  great  prejudice,  or  delay  in  his  abfence  for 
want  of  defence.  Nay,  that  jadge  that  ordereth  or  ruleth  a  caufe 
in  his  chamber,  though  his  order  or  rule  be  jufl,  yet  ofFendeth  he 
the  law,  (as  here  it  appeareth)  becaufe  he  doth  it  not  in  court. 
Seneca.  And  the  opinion  is  good,  and  agreeable  to  this  law,  qui  aliquidjiu' 

tucrit  parte  inaudita  altera,  lequum  licet  ftatuerit,  baud  eequui  fuerit : 
Neither  are  caufes  to  be  heard  upon  petitions,  or  fuggeftions  and 
references,  but/«  curia  domini  regis. 

(3)  Et  null  us  de  cetera  ultiones  ant  dijlriilionesfaciat  per  'ooluntatem 
fuain  abjque  confideratione  curiae  domini  regis. ^   The    firfl  claufe  was 

affirmative:  this  claufe,  for  the  more  furety,  is  in  the  negative. 

(4)  Dijlriilionesfaciat  per  iJoluTitatemfuam.'\  That  is,  taking  dif- 
treftes  not  according  to  the  law,  as  for  fervices,  rents,  or  for  da- 
mage ftfaunt,  or  for  other  lawfull  caufe,  but  for  revenge  without 
caufe,  of  his  owne  head  and  will,  that  is,  to  be  his  owne  judge  and 
carver,  to  fatisfie  himfelfe  without  any  lawfull  meane  or  courfe  of 
law,  and  fo  it  is  to  be  underftood  through  this  whole  chapter:  for 
this  chapter  is  to  be  underftood  de  ultionibus,  of  revenges,  which  are 
of  two  natures,  1.  perfonall,  as  by  combat,  imprifonment,  and  the 
like:  2.  By  diftreftes,  that  is,  revengefuU  taking  of  goods.  Con- 
cerning takings  in  nature  of  diftrelfes,  provifion  is  made  in  the 
next  three  chapters. 

I  part  TnftI-  (5  )   Puniatur  per  redemption's.']   For  this  word  (redemptio)  and  the 

Sere'  ^ct' 1^^'  ^w^^cation  thereof,  fee  the  firft  part  of  the  Inftitutes,  fed.  194. 

CAP. 
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^VLLUS  infuper  major  (i)  w! 
'  minor  diflringat  aliquem  ad  ik- 
niendum  ad  curiam  fuar-,  qui  nan  Jit 
de podofuo^  eut  fuper  iffum  nan  habeat 
JMrifdiSlionan  per  hutdredum^  wapen- 
tagium,  vel  balivam  (2),  quae  fua  fit 
rue  diJiriRiones  facial  fjctra  fi^dum 
fuum^feu  locum  ubi  baUvam  habeat, 
vel jurtfdiSlionenu  Et  qui  contra  hoc 
fiatutum  fecerit^  puniatur  eodem  modo^ 
et  hoc  fecundum  deliSli  quantitaiem,  et 
etiam  qualitatem. 


\^  OREO  VER,  none  (of  what 
eftace  foever  he  be)  Ihall  dif- 
train  any  to  come  to  his  court,  which 
is  not  of  his  fee,  or  upon  whom  he 
hath  nojurifdiction,  by  reafon  of  hun- 
dred, or  baihwick;  nor  (hall  take  dlf- 
trefl'es  out  of  the  fee  or  place  where 
he  hath  no  bailiwick  or  jurifdi^lioa: 
and  he  that  cffendeth  againft  this  fta- 
tate,  {liall  be  punilhed  in  like  manner, 
and  that  according  to  the  quantity 
and  quality  of  the  trefpals. 


(Fitz.  Barre,  281.7 

(1)  Nullus  infuper  major,  l^c."]  This  chapter  concerning  diftref-  Fleta,  li.  a.  ca. 
fes  enadeth  three  things:  1.  That  no  man  fhall  diftreine  any  to  ^ 

come  to  his  court  but  fuch  as  be  within  hU  fee:  this  is  intended  jjireMp!  le 

of   uit  fervice  in  refpe£t  of  a  feigniory,  and  not  of  i'uit  reall  in  Artie,  cler.  c.  6. 

refpeft  of  reliance.     2.  Or  that  he  haih  jurifdiftion  by  hundred,  Ardc.  fuper 

wapentake,    or    baylivvick.      3.    That    he    (hall  not   taks    dif-  '»rf  "P*  »»• 
treffes  out  of  his  tee  or  place  where  he  hath  a  bailiwick  or  jorif- 
diSion. 

This  chapter  is  a  declaration  of  the  common  law,  laving  for  the  41  ^'  3-  »6- 

penaltie  hereby  inflifted ;  and  therefore  if  A.  diftreine  B.  and  in  a  47  E*  3-  7- 
repievie  A.  avow  as  lord  for  rent  or  (ervice,  B.  plead  hors  de fan  fee, 

and  it  is  found  for  B.  A.  (hall  not  in  this  replevy  be  punilhed  by  L  '°5  J 

ranfome,   &c.  according  to  this  a^l,  but  hee  moft  have  an  adlion  j^    ;„ 

upon  this  ftatute,rt^f  dejimilibui.  ^  E.V  i. 

(2)  Infra  hali'vam.'\    Here  baliva  is  well   expounded  by  the  19  E.  3.  Barrc 
ftatute  it  felfe,  for  it  fignifieth  here  jurifdidion,  and  therefore  it  is  2^1- 

jiere  faid,  infra  baUvamfeujurifdiaionem,  ^9  £•  2.  bre»e 

II  R.  2.  Avow.  87.  iS  £.  2.  Aaion  far  k  ftaU  85.  F.N3.  89,  go. 

CAP.     III. 


0/  quis  autem  major  vel  minor  per- 
mittere  noluerit  liberari  per  minif- 
trot  domiai  regisy  fecundum  legem  et 
confuetudinem  regni,  diJlriHiones  quas 
fecerit :  aut  etiam  fu/iinere  noluerit 
fujitmonitionesy  attachiamenta,  execu- 
tiones  judiciorum  curies  domini  regis 
fieri  fecundum  legem  et  confuetudiuem 
fegni  ut  praedicl'  eft  puniatur  modo 

Pradi£lo^ 


T  F  any,  of  what  eftate  foever  he  be, 
will  not  fufFer  fuch  diftreiTes  as  he 
hath  taken,  to  be  delivered  by  the 
king's  officers,  after  the  law  and  cufr 
torn  of  the  realme,  or  will  not  fufFer 
fummons,  attachments,  or  executicms 
of  judgments  given  in  the  king's 
court,  to  be  done  according  to  the 
law  and  cuftom  of  the  realm,  as  is 

aforeikid, 
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pradl^o^  tanquamfe  jujiiclar'i  non per-  aforefaid, he  fliall  be  punlfhed  in tnan- 
mtttens,  et  hoc  fecundutn  delist  quan-  ner  aforefaid,  as  one  that  will  not  obey 
tit  at  em,  Et  fi  quis  major  vel  minor  the  law,  and  that  according  to  the 
diJiriSf tones  faciat  fuper  tenentemftium  quantity  of  the  offence.  And  if  any, 
pro  fcrvitiis  et  confuetudinibus^  qute  of  what  eftate  foever  he  be,  diffrain 
fibi  deheridicat^vel  pro  re  altera^unde  his  tenant  for  fervices  and  cuftoms 
ad dominum  feodi  pertineat  diJiriSiiones  being  due  unto  him,  or  for  any  other 
facere^  et  pcftea  convincat\  quod  te-  thing,  for  the  which  the  lord  of  the 
jrens  ea  fibi  non  debtat :  nan  ideo  pu-  fee  hath  caufe  to  diftrain,  and  after  it 
niatur  dominus  per  redemptio?iem^  ut  is  found  that  the  fame  fervices  are  not 
in  fupradiSiis  cafibus.,f.  permiitat  dif-  due,  the  lord  (hall  not  therefore  be  pu- 
trioiiones  deliherari  fecund^  legem  et  niftied  by  fine,  as  in  the  cafes  afore- 
conjuetudin'  regni-yfedamercietur^  velut  faid,  if  he  do  fuffer  the  diftreffes  to  be 
haStenus  conjuctum  ejl^et  tenens  damp'  delivered  according  to  the  law  and 
na jua  recuperet  verfus  eum,  cuftom  of  the  realm;  but   fliall   be 

amerced  as  hitherto  hath  been  ufed, 
and  the  tenant  fiiall  recover  his  da- 
mages againft  him. 

W.  I.  cap.  17.     (Bro.  Trefpafs,  i6,  384.  5  H.  7.  e.g.) 

This  chapter  confifleth  on  three  branches. 
Refill.  97.  I.  That    all    of  what  eltate  foever,   Ihall  fuffer  fuch  diftrefles 

as  have  been  taken  to  be  delivered  by  the  kings  officers  after  the 
Jawand  cuilome  of  the  realme.  But  if  any  will  not  fuffer  them  to 
be  delivered,  it  is  no  good  returne  for  the  fheriffe  to  fay,  that  he 
was  refilled,  for  he  may  tske  pojfe  comitatus. 

2.  That  all  {hall  fufler  fummons,  attachments,  or  executions  of 
judgements  in  the  kings  court,  &c. 
44E.  3.20.  li.4.       3-  If  the  lord   diftrein  his  tenant  for  cuftomes,   fervices,   or 
f"l  II.  any  other   duty,  which  the  lord  alledged  to  be  behinde,  if  it  be 

Eev:ls  cafe.  li.  9.    found  that  it  is  not  behinde,  nori  puniatur  dominus  per  redemptioncm, 
ojnbes  cafe         ^^'     -^^^  ^^  ^^^  common  law  an  adlion  of  trefpafle  ^jz  et  armis  in 
that  cafe  did  lie. 

This  branch  is   interpreted  that  the  lord  {hall  pay  no  {ine,  and 

therefore  fince  this  ad  by  a  confequent  no  aftion  of  trefpa{re  quare 

1//  et  armis  lieth  againft  the  lord  ia  this  cafe,  for  then  he  {hould  pay 

a  fine. 

41  E.  3.  26.  The  former  chapters  infli(5l  puni{hment,  where  the  difcre{re  is 

44  E.  3.  13.         unlawfull,  for  that  he  that  di{l:rained  had  no  feigniory  or  jurifdic- 

28  E.  3.  97.        tionat  all,  or  diltrained  out  of  his  fee  or  juril'didion,  &:c.     But  in 

10  E^a!  7'.  ^"^^^  ^^^  branch,  he  which  diflrained  had  a  lavvfull  feigniory,  and 

20  E.'  4.  3!  dillrained  within  his  fee  and  feigniory,  and  fo  this  cafe  differeth 

21  E.  4.  3.  from  the  other,  (although  in  truth  nothing  was  behinde.)  But 
2  H.  4.  4.  this  *  is  to  be  intended  where  the  lord  himfelfe  doth  diftrain;  for 
^^H  ek^  if  his  baylic  take  a  diftrefTe,  where  nothing  is  behinde,  there  an 
Q  h'  7.  14.  adion  of  trefpa{re,  quare  -vi  el  armis  lieth  againft:  him,  becaufe  the 
Combes  cafe.  baylie  is  not  </o»2/«r/j;  and  fo  it  is  againft  a  guardien  in  focage. 
ubi  Aipra.  And  if  the  lord  himielfe  doth  cut  any  wood,  or  break  the  houfe, 
9  ^*  ^-  *°-  or  feed  the  ground  of  his  tenant,  or  the  like,  which  he  doth  not 
^  R  \  ^^'  ^"  refpecl  of  his  feigniory,  there  an  aftion  of  trefpafle,  quare  nji 
Hermt  5!             et  armis  lieth  againft  him,  for  he  doth  not  thefe  things  as  dominu. 
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And 
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And  (domittus)  In  this  ail  is  extended  to  the  lefibr  upon  a  Icafc  48  E-  3. 5,  6. 
for  life,  or  for  yeares  made,  for  the  leffee  for  yeares  (hall  doe  ^^  ^-  3  9> 
fealty  alfo;  but  if  the  leflbr  put  out  the  leflee  for  yeares,  or  diffeife  5  ^'^'^^' 
the  tenant  for  life,  or  doe  any  aft,  not  as  dcminus,  the  lefTee  fhall 
have  an  aftion  of  trefpaffc  againll  him,  'vi  et  armis. 


CAP.     IV'. 

T^ULLUS  de  caterofaciatducere  VTONE    from    benceforfh    ftiall 

d't/iriiitones   quas  fecerit  extra  caufe  any   diftrefs  that  he  hath 

cem'itatum  in  quo  capta  fuerint.     Et  taken,  to  be  driven  out  of  the  county 

Ji  vicinus   hoc  fecerit  Jiiper  vlcinum  where  it  was  taken;  and  if  oneneigh- 

fuum^  et  per  vo.'untatem  fuam^  et  fine  hour  do  fo  to  another  of  his  own  au- 

judlcio^  puniatur  per  redemptionem  ut  thority,  and  without  judgement,  he 

fupra^  veliiti  de  re  facta  contra  pacem.  fhall  make  fine  (as  above  is  faid)  as 

Feruntamen  ft  dcminus  hoc  fuper  U-  for  a  thing  done  againft  the  peace: 

nentem  fuumfacere  prafumpferit,  caf  neverthelefs,  if  the  lord  prefume  fo  to 

tigetur    per    gravem    mifericordiam.  do  againft  his  tenant,   he   fhall  be 

Diflri£iionei  infuper  fmt  rationabiles^  grievoufly  punifhed  by  amerciament. 

et  non  nimis  graves.     Et  qui  difiric-  Moreover,  diftrefTes  fhall  be  reafon- 

tionesfecerint  irrationabiies,  etindebi-  able,  and   not  too  great.     And   he 

tasy  graviter  amercientur  propter  ex-  that   taketh    great  and  unreafonable 

cejfum  (i )  difiriSiionum  ipfaritm.  Vide  diftreffes,  fhall  be  grievoufly  amerced 

flatut.  anno  i  &  2    Phil.  &   Mar.  for  the  excefs  of  fuch  diflrefles. 

cap.  13. 

W.  I.  c.  16.     (Fitz.  Bar.  no,  275.  29  Ed.  3.  c.  23.  Kel.  50.  1  &  2  P.  &  M.  c.  12.  28  Ed.  r. 
*at.  3.  c.  12.) 

This  chapter  emptieth  itfelfe  into  five  parts,  viz. 

1.  That  none  Ihall  drive  any  diftrefTe  out  of  the  county,  where  he 
hath  taken  it. 

2.  If  one  neighbour  doe  fo  to  another,  (as  for  damage  fefant,  or  22  E.  4  u. 
rent  charge)  of  his  cwne  authority,  he  ihall  make  ranfome,  that  is 

a  fine,  as  of  a  thing  done  againft  the  peace. 

3.  If  the  lord  prefume  to  doe  it  againft  his  tenant,  he  fhall  be 
puniftied  by  a  great  amerciament. 

At  the  common  law  a  man  might  have  driven  the  diftrefTe  to 

M'hat  county  he  would,  which  was  mifchievous  for  r.vo  caufes :  6  H.  3.  Avcw. 

I.  Becaufe  the  tenant  was  bound  to  give  the  beafts  being  impounded  *42- 

in  an  open  pound  fuftenance,  and  being  carried  into  another  county,  Tf?'^'  f '  ^* 

by  common  intendment  he  could  have  no  knowledge  where  they  ,0  a^^V^ 

were.     Another  caufe,  he  could  not  know  where  to  hav.e  a  replevy,  29  E.  3.  ij. 

but  the  party  was  before  this  ftatute  driven  to  his  aftion  upon  his  i  H.  6.  9.'' 

cafe;  and  albeit  this  ftatute  be  in  the  negative,  vet  if  the  tenancy  ^^  ^'  4- 

be  in  one  county,  and  the  mannor  in  another  county,  the  lord  may  ?^xr%'^°' 

drive  thediftreffe  which. he  taketh  in  the  tenancy  to' his  mannor  in  pi"c  m  g'  b 
the  other  county,  for  that  the  tenant  is  out  of  both  the  faid  mif-      '    "    "  9-    • 
chiefes;  for  the  tenant  by  doing  of  fuite  and  fervice  to  the  mannor, 
by  common  intendment  may  know  what  is  done  there,  and  there- 
lore  may  give  his  beafts  fuftenance;  and  to  know  (vherc  to  have 

his 
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his  replevy,  the  bayliffe  of  the  mannor  ufoaHy  drive  the  cattail 

diiirained    to  the  pound  of  the   mannor;    and   this  a£l  extends 

as  well  to  goods   as  to  beafts-:  note  here  by  a  cafe  out  of  the 

mifchiefs  is  out  of  the  meaning  of  the  law,  tnough  it  be  within  the 

letter. 

Reglfti'.  97.  4.  That  diftrefies  be  reafonable,  and  not  too  great:  vide  the  firft: 

t.  pt.  Inft.  feft.     part  of  the  Inftitutes,  what  {hall  be  faid  reafonable,  and  by  whom 

*9-  it  fhall  be  tried  in  this  and  in  all  other  cafes:  fome  fiy  that  for 

I^  e'  -*  26  *        homage,  or  fealty,  for  the  expences  of  the  knights  of  the  parliament 

II  H.  4.  2.  an  exceffive  diftrefie  cannot  be  taken;  but  this  ftatute  is  generall, 

8  H.  4.  16.  and  extendeth  unto  all. 

a9E>a3-  5.  He  that  takes  unreafonable  and   undue  dlllrefles,  fhall  be 

grievoufly  ameiced  for  the  excefle  of  thnfe  dillreiTes. 
Sfat.  51  H.  3.  It  is  worthy  of  obfervation,  how  provident  the  makers  of  thefe 

W.  1.  c.  16.        and  other  ftatutes  be,  that  mens  bealts,  cattell,  or  other  goods  be 
^^  ^  'phi'/-      "°^  unjuflly  or  exceflively  diftrained  ;  and  if  they  be,  that  deliver- 
Mar  c  i-'i  ^      ^"^"         fpeedily  made  of  them  by  replevy,  otherwife  the  haC- 
bandry   of  the  realme,  and  mens   other  trades  might   be  over- 
throvvne  or  hindred:  and  this  agreeth  with  the  reafon  of  the  com- 
mon law. 
7E.  ^-S.  b.  And  therefore  if  the  lord  or  his  baylifFe  come  to   diftraine  th? 

ao  Aff.  3?.  beads  or  goods  of  his  tenant  for  his  rent  behinde,  before  the  diftielfe 

i3;H.  4  17-  x.\\c  tenant  (that  he  may  keep  and  ufe  his  beaRs  or  other  goods) 
1  4i  8  %\"rA.7  ^^y  ^P^^  ^^^  ^3.nd  tender  the  arrerages,  and  if  after  that  a  diftreflTe 
le  6.  Ca  pen-  betaken,  it  is  wrongfull :  and  if  the  lord  have  diftrained,  if  the 
ters  cafe.  ii.  5.  tenant  before  the  impounding  of  them  tender  the  arrerages,  the  lord 
fo.  76.  oiight  to^  deliver  the  diftrefie,  and  if  he  doth  not,  the  detainer  is 

Pllk.ington3CA.e.  ^jj^^fy}!-  gy^n  fg  jj-  [^  [^  cafe  of  a  diftreffe  for  damage  feafant, 
t' e  tender  of  amends  before  the  dillrefie,  maketh  the  diftreffe  un- 
lawful!,  and  after  the  diftreffe,  and  before  the  impounding,  the  de- 
arH,  7.  30.  a.  tainer  unlawfull.  But  if  a  man  bring  an  adtion  of  trefpafle  for 
But  ihis  is  now  taking  away  his  beafts  or  other  goods,  there  tender  of  inch  fuffi- 
holpen  by  the  cient  amends  before  the  aftion  brought  is  no  barre,  becaufe  he  that 
Stacute  ot  21  tendred  the  amends  is  not  the  owner  of  the  goods;  as  in  the  other 
jac^cap.  cafes,  buta  trefpaflcr,  whom  the  law  favoureth  not:  and  further,  if 

^3  h'.^6  z7.  a.  the  avowant  hath  retourned  irreplegiable,  yet  if  the  owner  of  the 
45  E.J.  9.  beafb  or  goods  tender  to  him  all  that  is  due  upon  the  judgement 

in  the  avowry  (whereby  the  certainty  doth  appeare)  he  may  have 
an  adlion  of  detinue  for  the  detainer  afterward,  or  upon  fatiafa£lion 
made  in  court,  have  a  writ  for  their  delivery, 
ipi  H.  3.  diftr.  (i)   Difiridtoms fimt  injkper  rationabiles  et  nonmimis  graves,  iffc. 

tie  Scaccar.  aic.     propter  excejjum,  £f?r.]   ^icquid  in  excejfu   adum,  efiy  lege  prohibe* 

iu>: 
Fe^ift.  97.  For  example,  if  the  lord  diftraine  two  or  three  oxen  for  xij.  d.  or 

21  E-  4.  26.  the  like  fmail  fumme,  and  the  owner  bring  a  replevy  of  the  oxen, 
II  K.  4.  2.  ajj(j  ti^e  lorij  avow  the  taking  of  them  for  the  twelve  pence,  &c.  of 

F  N  V.'  %^'         ^i^  0^^'"^^  iliewing  hee  fhall  make  fine,  kz.  or  the  .party  may  have  his 
aftion  upon  the  ftatute. 

If  the  lord  diftraine  an  oxe,  or  horfe  for  a  penny,  if  there  were 
no  other  diftrefie  upon  the  land  holden,  the  diftreffe  is  not  excef- 
five,  but  if  there  were  a  fheepe  or  fwine,  &c.  then  the  taking  of  the 
oxe  or  hone  is  exceifive,  becaufe  he  might  have  taken  a  beaft  of' 
Isfle  value. 


CAP. 
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CAP.     V. 

M/fJGNACharta  (i)  infinguUs  '^'HE   great  charter fliall  be  obr 

fuhart't culls  teneatur,  tarn  in  his  (erved  in  all  his  articles,  as  well 

qua  ad  regem  pertinent.^  quam  qua  ad^  ia  fuch  as  pertain  to  the  king,  as  to 

ali(3$  (2),    et   hoc  coram   jujiiciariis  other;    and  that   (ball  be   enquired 

itiaerantibus  (3)  in  Juts  itineribuSy  et  afore  the  juftices  in  eyre  in  their  cir- 

vicecomes  in  coniitatihus  fuis^  cum  opus  cuits,  and  afore  the  ftierifFs  in  their 

filer  it  demandetur^  et  br.via  verfus  cos  counties,  when  need  (hall  be.     And 

jwi  contravencrint  gratis  cor.cedantur  writs  fhail  be  freely  granted  againft 

(4)  coram  rege  (5),  vel  ccram  jujii-  them  that  do  oftend,  before  the  king, 

ciariis  dg  baaca,  (6),  vel  coram  juf-  or  the  juftices  of  the  bench,  or  before 

ticiariis   itinerantibus^  cum  in  partes  juftices  in  eyre,  when  they  come  into 

illas  venerint.     Similiter  Charta   de  thofe  parts.     Likewife  the  charter  of 

Foreftainfingulisjuisarticulisteneatur  the  foreft  fhall  be  obferved  in  all  his 

(7),  et  cotttravenientes  per  dsminum  articles,  and  the  offenders  when  they 

regem^  cum  conviiii  fuerint  graviter  be  convict,  fhall  be  grievoufly  punifh- 

ptiniaatur  modo  fupradiSo.  ed  by  our  fovereign  lord  the  king  in 

the  form  above  mentioned. 

(15  E.  4- 13) 

This,  as  hath  beene  faid,  was  one  of  the  principaU  caufes  of  the 
fummons  of  this  parliament,  and  after  this  enfued  great  and  con- 
ftaiit  peace  and  tranquility. 

And  where  fome  have  thought,  that  Magna  Charta  had  not  the  Magna  Charta, 
ftrength  of  a  parliament  before  this  aft,  how  they  miftake  it,  you  c.  31,  38. 
may  reade  before  'm  Magna  Charta,  cap.  32,  and  38. 

(1)  Magna  Charta.]  By  this  time  this  charter  had  got  the  name 
of  Magna  Charta,  and  by  that  name  onely  is  here  confirmed. 

(2)  T'am  in  hits  ^ua  ad  regem  pertinent-  quam  ad  alios  J\  Thefe  be 
ihort  and  eiFe£luall  words,  and  to  avoid  all  fcraples,  the  king  is  ex- 
prefly  named,  and  it  hath  not  words  of  confirmation,  but  words  of 
eftablilhment,  ^od  Magna  Charta  in  Jingulis  fuis  articulis  teneaiur, 
which  is  the  fureft  way. 

(3)   Coram    jufiiciariis    itinerantitus.']     Vide   cap.   itineriSf    the  Cap.  Itlneiis. 
articles  of  Magna  Charta  efpecially  given   in  charge,  and  en-  Ve:.  Mag.  Cart. 
quired  of,  &c.  by  juftices  in  eyre,  and  by  this  act  they  had   their   ^S^*  b. 
authority  therein. 

(4.)  Brevia  gratis  concedantur.'\  Writs  againft  the  breakers  of  Mag. Cart. c. 2^. 
Magna  Charta  ftiall  be  freely  graunted,  to  encourage  fuch  as  would 
purfue  againft  them. 

(5)  Coram  rege.]  That  is,  in  the  kings  bench. 

(6)  Coram  jujiiciar its  de  banco.]  That  is,  in  the  Court  of  common 
pleas. 

(7  )  Similiter  charta  defcrefia,  in  Jingulis  fuis  articulis  teneatur,  Isfc.  ] 
This  was  another  of  the  principaU  caufes  of  the  fummons  of  this 
parliiunent,  as  hath  been  faid. 
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V\E  h'ts  autem  ^ut  pritnogenitos^  et 

heeredes  ( i )  j^uo^  infra  cctatem 

ex'ifientes  [l]  feoffizrefolent  de  haredi- 

tate  fua   (3),  ut  per  hoc  amiiterent 

domin'i  feodoruin  cujlodiai  juas^  provi- 

fum  ejl^  concordatum^  et  concajj'um-,  quod 
occaficne  htijufmodi  falu  feoffamenti^ 
nullus  capitalis  dominus  am'tttat  cujlo- 
d'tam  fuam.  De  his  infuper  qui  de  ter- 
ris  fuis  (4)5  quas  trader e  voluerint  ad 
terniinum  ayinorum  (5^5"^  per  hoc  do- 
mini  fcodorum  amittant  cujiodias  fuas^ 

falfa  ftpgunt  fcoffamenta  continentia^ 
qusdeis  fatisfaSiumeJl  de  fummafcrvitii 
in  illis  content i  ufque  ad  terminujn  ali- 
quem :  ita  quod  ft  ad  diP.um  ierviinum 
fclvere  tencntur  hujufmodi  feoffati  fum- 
uia  aliqiiam  ad  valorem  tcrrarum  illa- 
rum.y  vel  in  multo  excedeniem,  ut  ftc 
poji  terminum  ilium  terra  eorum  rever- 
tatur  ad  ipfos  vel  ad  hisredes  fuos-,  eo 
quod  nemo  earn  pro  tanto  tencre  curaret: 

provifum  efi-^  concordatum.^  et  conceffum., 
ut  per  htijufmodi  fraudcm  nullus  capi- 
talis  dominus    amittat   cujlcdiam   (6) 

fuavii:  veruntamention  licehit  eishujuf- 
modi  feoffatos  fine  judicio  diffeifire  (7)  ; 

fed  breve  haheant  de  hujufmodi  cufiodia 

fihi  reddcnda  ('8),  etper  tefies  in  char- 
tls  (9)  ne  hujufmodi  feoffameizto  coU' 
ientos^  una  cum  aliis  liberis  et  legalihus 
hominihus  de  patria^  et  per  quantita- 
tem  et  valorem  tenemsni'^  et  per  quan- 
titatcm  fummce.  qua  inde  reddi  debeant 

fofl  terminum  prsc!i61:um  attingatur^ 
utrum  hujufmodi  fe:ffament a  bona  fide 

faSiafint^  an  in  fraudein^  ad  aiferen- 
dum  capiialibus  dofninis  feodorum  cuf- 
todiam  fuam.  Si  vera  capiiales  domi- 
ni  per  judicium  curia  in  hujufmodi  ca- 

fibus   recuperaverint   cujlodiam  fuam^ 

falvafit  nihilominus  hujufmodi  feoffatis 
aSiiofua^  quo  ad  terminum^  feu  ad  feo- 
dum recuperandum^  quam  inde  habue- 
rint  cum  haredes  ad  legit  imam  at  at  em 

per- 


A  S  touching  them  that  ufe  to  m- 
feoff  their  eldeft  fons  and  heirs, 
being  within  age,  of  their  heritage, 
for  to  defraud  the  lords  of  the  fee  of 
their  wardftiips,  it  is  provided, accord- 
ed, and  agreed,  that  by  occafion  of  anjr 
fuch  feoffment  no  chief  lord  fhall  leeie 
his  ward.     Moreover,  touching  them 
that   fain   falfe  feoffments    of    their 
lands,  which  they  will  leafe  for  term 
of  years,  for  to  defraud  the  chief  lords 
of  their  wards,  wherein  it  is  contained,  • 
that  they  are  fatisfied  of  the  whole 
fervice  due  unto  them  until  a  certain 
term ;  fo  that  fuch  feoffees  are  bound 
at  the  faid  term  to  pay  a  certain  fum 
to  the  value  of  the  fame  lands,  or  far 
above;    fo  that  after  fuch  term  the 
land   fliall   return  unto  them,  or  to 
their  heirs,  becaufe  no  man  will  be 
content  to  hold  it  upon  the  price;  it 
is  provided  and  agreed,  that  by  fuch 
fraud  no   chiefe  lord  fliall  leefe  his 
ward.     Neverthelcfs,  it  (hall  not  be 
lawful  to  them  to  difieife  fuch  feoffees 
without  judgement,    but    they  fhall 
have  a  writ  for  to  have  fuch  a  ward 
reflored  unto  them ;  and  by  the  wit- 
neffes- contained  in  the  deed  of  feoff- 
ment, with  other  free  and  lawful  men 
of  the  country,  and  by  the  value  of 
the  land,  and  by  the  quantity  of  the 
fum  payable  after  the  term,  it  {hall 
be    tryed    whether   fuch    feoffments 
were   made   bona  fide,   or   by  col- 
lufion,   to   defraud    the    chief  lords 
of  the  fee  of  their   wards.     And  if 
the  chief  lords .  in  fuch  cafes  reco- 
ver their  wards  by  judgement,  the' 
feoffees  fhall  neverthelefs  have  their 
aftion     to    recover    fuch    term    or 
fee,  which    they  had   therein,   when 
the  heirs  come  to  their  lawful  age.- 
And  if  any  chief  Iprds  do  maliciouf- 
ly  implead  fuch  feoffees,  faining  this 

cafe 
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pervenenHt.     Et  Ji   aliqul  capitals  cafe,  namely,  where   the  feoffments 

aamini  feoffatos  aliquoi  malitloil  impla-  were  made  lawful,  and  in  good  faith, 

citaverinty     fingentes     cajum    ijlum,  then  the  feoffees  ihall  have  their  da- 

tnaxim  uhi feoff  amenta  legitime  et  bona  mageS  awarded,  and  their  cofts  which 

fidefa£tafuerint  ( 1 1 ),  tunc  adjudicen-  they  have  fuftained  by  occafion  of  the 

tur  fcoffatis  dampna  fua,  et  mifa fua  forefaid  plea,  and  the  plaintiffs  fhail 

(lo),    quas  fecerint  occafione  prad*  be  grievouily  puniflied  by  amercia^ 

flackiy  et  ipfi  adores  per  mifericordiam  ment. 
graviter  puniantur. 

(34  &  35  H.  8.  c.  5.  I  Roll  91.  a  Roll  106,  134.  Godbolt  ^%.  pi.  9*.  Fiti.  Card.  79,  102,  155. 
B  Rqj  76.  Dyer  9.  i-j  H.  8.  7.  f  itr.  Gard.  33.  Fitr.  C.^ilufion,  11,  14,  29,  36,  47.  1 1  Rep.  77. 
File.  Gard.  119.  fitz.  Brief,  779.  19  H.  6.  i.  30.  Ejedione  cuftodiz,  Co.  £nc  183.  Re^ift.  161. 
4  H.  7.  c.  17. 

Robert  Walrand  penned  and  preferred  this  aft,  and  by  aid  and 
common  afient  of  the  great  lords  of  the  realme,  obtained  to  paife 
it  for  a  ftatute.     This  Robert  Walrand  was  learned  in  the  lawes         f  IIO  } 
of  the  realme,  and  foone  after  this  ftatute,  died :  his  fon  and  heire  Brit,  c,  36.  iot 
conveyed  his  lands  bolden  by  knights  fervice  to  his  fon  and  heire  95-  ^• 
apparent,  being  within  the  age  of  2 1  yeares,  rather  trailing  his 
land  in  his  fon  within  age,   then  in  himfelfe,  and  died,  his  fon 
being  mil  within  age  ;  and  this  ftatute  which  Robert  Walrand  the 
grandfather  had  penned  and  preferred,  took  firfl  effeft  in  the  heire 
of  his  heire,  as  Britten  reporteth. 

The  mifchiefe  before  this  firft  branch  of  this  ftatute  was,  that  9  M*  4-  6« 
ftch  a  feoffment  as  well  in  the  kings  cafe,  as  in  the  cafe  of  a  com-   p,  ^,"  ^-  '^;^* 
njon  perfon,  did  take  away  the  wardftiip  of  the  heire,  as  it  ap-   sir  Geo.  Curl 
peareth  by  the  preamble,  and  our  books,  becaufe  by  the  common  fons  cafe. 
law  the  heire  could  not  be  in  ward,  unlefle  he  were  in  by  defcent,  17E  3-  reliefe3. 
and  tenaunt  by  knights  fervice  to  prevent  the  lord  of  the  ward- 
fliip,  would  enfeoffe  him  or  her  to  whom  the  land  Ihoald  defcend 
by  the  common  lavv.     And  upon  this  ftatute  collufion  of  this  kind  33  H.  6. 16. 
was  divided  into  two  branches ;  the  firft  was  called  collufion  ap-        "*"** 
parent,  upon  this  firft  branch,^"  primcgenitos  feiffare  Jolent%  the 
fecond  was  called  collufion  averrable,  tiiat  is  to  be  proved  upon 
iffue  thereupon  to  be  taken  upon  the  fecond  branch,  Dt  biis  in- 
Juper  qui  de  terris  fuis,  I3c. 

(1)  i^«  primogenitos  et  haredes^     Albeit  the  heire  be  not  ^"-  Rot.clauCan.i. 
mogenitus,  but  an  heire  female,  or  male  lineall  or  collateral),  yet  ^-  '•in-i47 
every  of  them  is  within  the  fame  mifchiefe ;   and  therefore  the  u",'^"?"^'"  '^P* 

•  r  r     1       1  /IT  r       •  r  ,i  v    .  •  ,  Hj!.  i6E.  i.m 

auncient  fages  of  the  law  (that  I  may  fay  it  once  for  all)  did  ever  Banco.  Ror.  51. 

apply  the  remedy  to  the  mifchief;  and  therefore  here  this  (ft)  Norf.  Johannes 

a  conjunftive,  was  By  conftruftion  taken  for  a  disjundive,  vix.  qui  <•«=  Brampton. 

primogenitos  'vel  herredes,  i^c.  9  H.  4-  6. 

If  a  tenant  by  knights  fervice  of  land  of  the  nature  of  borough-  s««  J^^-e  flat  of 

englifti  infeoffe  his  youngeft  fonne,  he  is  within  this  ftatute ;  for  ^f^j  finem.'  ^ 

baru  dicitur  ab  heereditate,  et  fie  fe  Jimilibu-.  15  eHz.  cap.  5. 

(2)  Infra  tetatem  exifientes.'\     This  branch  extends  not  to  give  17  E.  3.  63. 
remedy  for  reliefes  which  is  due  when  the  tenant  dieth,  his  heire  '^''*''  3- 

of  full  age ;  but  by  divers  ftatutes  of  later  time  provifion  is  made  ^oii^g.^,'  *"* 

for  reliefe.     And  thus  much  concerning  the  perfon  to  be  infecffed  ^  e.^  dl rt^ii. 

within  this  firft  branch.  4  e.  3.  2a. 

(3)  Feofare  folent  de  heereditate /uaA      l.  •This  morA.  feoffare  *  i.Partlnftit. 
implyeth  a  fee-funplc,  and  therefore  iTthe  aunceftor  had  made  a  ifefl- «•/<>«•  dut 

II.IK.T.  K  U'i^T^^fZ 

a7H,  8.  10. 
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leafe  for  life,  or  a  gift  in  taile  to  his  heire  apparent  with  a  re- 
mainder or  without  a  remainder  over  of  the  cftate  in  taile,  it  was 
out  of  this  ftatute. 
^  31  E.  I.  2.  ^  This  aft  fpeaketh  of  a  feofFement  made  folely  to  the  heire; 

collu.  29.  gjij  therefore  if  a  feoffeinent  had  beene  made  to  the  heire  and  an 

33     •    •  14*       ellranger,  though  the  fee-fimple  were  limited  to  the  heires  of  the 

heire,  yet  it  was  out  of  this  ad. 
e  35  H.  6.  ubi  ^^  c  fi^^^}  (-his  jg  to  be  underftood  of  an  immediate  gift  to  the 

^^P'  heire  apparent;  fOr  if  a  le'afe  for  life  be  made,  the  remainder  to 

the  heire  apparent  in  fee,  this  is  no  collufion. 

4.  Though  it  was  not  a  feoffment,  but  inured  by  way  of  graunt; 
as  if  the  mcfne  had  graunted  his  mef'nakie  to  his  heire,  or  if  the 
tenant  or  mefne  had  levied  a  fine,  or  fufrered  a  recovery  by  confent, 
or  had  made  a  leafe  and  reieafe,  or  confirmation,  or  the  like,  fuch 
conveyances  had  becne  in  equall  mifchiefe,  and  therefore  within 
the  remedy. 
27  H.  8.  S.  b.  5.  This  aft  extended  not  to  a  feoffment  to  the  ufe  of  his  heire, 

or  to  the  ufe  of  himfelfe  and  his  heires;  for  at  the  common  law 
the  lord  fliould  not  have  the  vvardfhip  but  of  the  heire  of  his  te- 
nant, that  died  in  his  homage,  and  therefore  the  flatute  cf  4  H.  7. 
1  K   '    ■  ^  ^^P*  ^7"  ^'^^  niade  to  remedy  this  mifchiefe. 

H^m  St^an-res  6.  If  the  elded  fon  within  age  purcliafe  of  his  father  the  land* 
caff,  and  Por-  holden  by  knights  fervice  for  valuable  confideration,  lona  fide,  by 
rigcs  cafe.  fecfiinent  or  other  conveyance,  this  is  within  the  letter,  but  not 

[  1 1 1  3         within  the  meaning  of  this  ftatute,  no  more  then  if  he  had  fold 
tiie  land  to  any  other. 
J3  H.  7.  7.  7.     \\  cefcuy  que  ufe  after  the  flatute  of  4  H.  7.  cap.  17.  and  be- 

27  H.  8,  9.         fore  the  ftatute  of  27  H.  8.  cap.  10.  of  ufes,  had  enfeoffed  his  eldeit 

fon,  this  was  taken  within  the  equitie  of  this  ancient  aft. 

33  H.  6.  16.  8.  When  (hall  thi.  feoffment  be  upop  this  aft  deem.ed  to  be  by 

collufion  ?  The  anfwer  is,  after  the  deceafe  of  the  auncefter,  for 

then  the  title  of  wardftup  accrues,  and  not  in  his  life  time. 

33  E.  3.  gar.  12.        p.  If  the  lord  accept   homage  of  the  heire  apparant  (after  the 

51  E.  I.  fbid.       feofTment  made   to  him  by  his  aunccfter)  in  the  life  of  the  aun- 

'^  w  ,  -i,-^  ,.    cefter,  he  ftiall  jiot  have  the  wardlhip,  becauie  he  allowed  him  to 
3a  i.  ^. loiu.  33*   1      1  • 
33  H.  6.  16.        be  his  tenant. 

Tr.  7  Jac.  11  8.  10.  But  at  this  day,  albeit  the  father  infeoffe  his  eldefl  fon,  or 

fo.  164.  Mights  any  of  his  children,  though  it  be  found  to  be  made  upon  collufion, 

""'^*  to  defeat  the  king  or  other  lord  of  wardfhip,  yet  the  king  or  other 

lord  Ihall  not  have  but  a  third  part  by  the  ftatutes  of  32  and  34 

H.  8.  of  Wills.     So  note  this  ftatute  altered  in  part.     And  thus 

much  cf  the  manner  of  the  feoffment. 

(4)   De  hiis  in/uper  qui  de  ttrrh  fid's,  &c.]      This   is  the   fccond 
branch  of  this  aft  ccnctrrhing  colluuon  averrable,  when  feoffments 
are  made  to  ftrangcrs,  whereof  here  is  an  example  fet  downe  in 
this  aft. 
Briton,  95.  b.  (5)   ^1  traders  •vchierint  ad  iennimwi  annorum?^     This   is  to  be 

37.E  j.ga.d  33.  underftood  of  a  feoffment  in  fee  referving  no  rent,  for  that  they 
4 E. 2. sard.  no.  fuppofe  they  are  fatisncd  for  a  certaine  terme,  which  fhould  end 
v.'hen  the  heire  fliculd  come  to  full  age,  and  then  it  was  condi- 
tioned that  the  feoffee  fhould  pay  more  then  the  land  was  worth, 
and  thereupon  the  heire  entred,  fcr  that  none  would  give  fo  great 
a  price. 
47  J:   3-  iQ-  (6)   Per  hijufmodi  fraud's  nullas    caphalis  dominus  aimttdt  citflo- 

32L.3.ga,d.33.  diamA  By  lach  fraud,  that  is,  fuch  in  mifchiefe,  or  fuch  in  in- 
Si^.2.co!iu/.47.  J       ^  conveniencie. 
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conveniencle,  and  therefore  all  other  fraudulent  feoffments  tending 

to  the  fame  end  are  within  this  ftatute,   whacfoever  colourable 

pretext  they  have,  and  fo  is  this  word  [fuch]  oftentimes  taken  in 

other  ftatutes.     It  is  the  opinion  of  Huls  juftice,  and  of  Gafcoine   9  H.  4.  6, 

chiefe  juiHce  of  England,  that  by  the  words  and  purview  of  this 

ftatute,  it  holdcth  only  betweene  lord  and  tenant ;  and  therefore  if 

a  man  hold  land  by  knights  fervice  in  capite  of  the  king;  and 

other  land  of  a  fubjeA  by  knights  fervice,  and  maketh  a  feoffment 

hy  colliifion  of  the  land  holden  of  the  fnbjeft,  and  dieth,  his  heire 

within  age,  the  king  (hall  not  take  advantage  of  this  ftat.  for  he 

is  not  dominus  of  this  land ;  but  in  this  cafe  the  king  is  relieved 

by  the  ftat.  of  34  H.  8.  c.  5.  -verfus  finem  ejufd.  adus. 

(7)  Veruntamen  ncnliceat  hujufmadi  feoffatoi  fine  judicio  dtjfeijire.'\  33  H.  6.  16. 
Hujuj'modi feoj'atos,  fuch  feoffees.  And  yet  the  feoffees  of  the  31f.3gard.29. 
feoffees  upon  the  fame  collufion  are  taken  to  be  within  this  flatute; 
but  if  the  feoffees  in  the  life  of  the  auncefcer  make  a  feoffment  in 
fee  bona  fide,  and  then  the  tenant  dieth,  his  heire  wiihin  age,  the 
lord  fliall  not  have  aay  aftion  upon  this  ftatute,  for  that  the  collu- 
fion continued  not  untill  the  death  of  the  tenant ;  but  if  the  tenant 
had  died,  his  heire  within  age,  and  then  the  feoffees  had  infeoffed 
others  bona  fide,  yet  the  lord  ftiall  recover  the  wardftiip,  becauie  the 
lord  by  the  death  of  his  tenant  was  once  intitled  to  his  aftion ; 
but  yet  in  fome  cafes  the  lord  fliall  enter  upon  the  feoffee. 

If  the  tenant  infeoffe  a  ftranger  upon  collufion,  and  that  ftranger  33  H.  6.  li, 
infeoffe  the  heire  in  the  life  of  the  tenant,  and  then  the  tenant 
dieth,  the  lord  may  enter  upon  the  heire,  becaufe  no  writ  of  right 
of  ward  lyeth  againft  the  heire ;  and  therefore  the  lord  fliall  enter 
upon  the  heire,  being  feoffee  :  for  otherwife  he  fhould  be  without 
remedy,  the  words  of  the  writ  of  ward  being  Pracipe  A.  quod  red-  F.N.B.  139. 
dat  B.  cujiodiam  terra  et  h^eredis  C.  qua  ad  ipfum  B.  pertinet,  i^c. 
fo  as  this  writ  is  ever  brought  againft  a  ftranger. 

If  the  tenant  infeoffe  the  villein  of  the  lord  upon  collufion,  and         f  112  1 
dieth,  his  heire  within  age,  the  lord  fhall  enter  upon  this  feoffee; 
for  if  the  lord  fhould  be  driven  to  his  aflion  againft  the  villein, 
it  fhould  amount  to  an  enfranchifeme'nt ;  and  ftatutes  muft  be  fo 
conftrued,  as  no  collaterall  prejudice  grow  thereby. 

Alfo  the  heire  of  the  feoffee  is  within  this  ftatute ;  and  if  the    18  E.  3.  covenit 
feoffee  dieth,  his  heire  within  age,  the  lord  fnall  have  his  writ  of  7- 
ward  againft  the  heire,  who  fhall  not  have  his  age,  but  the  lord 
(hall  recover  againft  him  by  this  aft. 

The  ftatute  ia.\ih.,feoffatos,  and  yet  conufees  of  fines,  and  all  other   7  H.  4. 15. 
conveyances  are  within  this  ftatute.  12  H.  4.  16. 

And  here  it  appeareth,  that  the  ancient  law  did  ever  favour  him    '  ^^^^  Inftit. 
that  came  by  title,  and  put  him  that  right  had  to  his  aftion.  ^*^  *72- 

If  the  father  had  made  a  feoffment  for  the  maintenance  and   33  H.  6.  14. 
livelihood  of  his  wife,  preferment  of  his  daughters,  or  of  his    ^^"  ^^  ^'* 
younger  fons,  or  for  the  payment  of  his  debts,  and  after  had  in-   ^  jlj^ 
feoffed  his  heire  apparent,  this  was  holden  no  collufion ;  for  every   20  Eiiz.  36*1. 
man  by  the  law  of  God  and  nature,  ought  to  provide  for  his  wife    19  E;iz.  276. 
and  children,  and  he  is  worfe  then  an  infidell  that  doth  not  pro-    5.^".  158. 
vide  for  his  family:  and  by  the  law  of  God  and  of  nations  debts   si^bto^'^Cuf- 
ought    to    be   paid :    hiemini  quicquam   debeatis,  nifi  qztzd  iwvicem    fons  cafe. 
diligatis. 

♦  Now  by  the  faid  fbtutes  of  32  and  34  H.  8.  where  the  tenant  *  See  Sir  Geo, 
fcy  knights  fer^dce  doth  infeoffe  others  to  any  of  thefe  three  in-   cOrfons  cafe 

2  tents,       ''  '^ 
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tents,  mz.  for  the  livelihood  of  his  wife,  preferment  of  his  chil- 
dren, or  payment  of  his  debts,  the  heir  fhal  be  in  ward  for  his 
body,  and  for  the  third  part  of  his  lands  fo  conveyed,  whereby  the 
common  law  was  changed  in  that  behalfe. 
27  H.  8.  10.  Of  lands  holden  by  knights  fervice  devifeable  by  cuftome,  r\6 

4  H,  7.  c.  10.       collufion  could  have  been  averred  upon  a  devife  by  will ;  the  fame 
law,  if  crjluy  que  ufs  had  devifed  the  ufe  by  will ;  but  now  that  is 
altered  by  the  fiatute  of  34  H.  8.  c,  5. 
39E.  3.33,  34.         (S)   Bre've  habeat  de  hujujmodi  ciijiodia  reddendar^     This  writ  is 
a  writ  of  right  of  ward,  and  when  the  lord  hath  recovered  the 
vvardfhip  againft  the  feoffee,  the  freehold  and  inheritance  is  left 
4^;-  gard.  119.   in  the  feoffee,  and  not  reftored  to  the  heire,  and  therefore  if  the 
32  t.3.  ibiJ.  33.   g^rdejn  commit  wn.lle,  the  fame  is  difpuniftiable,  for  the  feoffee 
^^p^  .7^10^    '    cannot  have  an  adion  of  waite  againft  the  gardein  in  this  cafe. 
LnIb.  14-'.  k.     And  the  lord  upon  this  Ibtiite  could  not  feiie  the  body  of  the  heire, 
or  have  a  ravifhment  of  ward,  before  he  had  recovered  the  land 
34  H.  8.  c.  5.      in  a  writ  of  right  of  ward,  for  therein  ought  the  collufion  be  firft 
verfus  hnem.        tr)'ed,  becaufe  unleffe  that  were  found  according  to  this  flatute, 
13  n  .  c.  5.  there  is  no  caufe  of  wardfhip  by  this  adt. 

12  E.  2.  c.  2.  (9)  Et  per  tejies  in  carur.]     Note,  the  deed  is  not  here  denyed, 

I.  Part  inftiE,       and  yet  proces  to  be  awarded  againft  the  witneffes.     For  this  fee 
fe<a.  I.  j}^g  u,.j^  p^yt  of  ^j^g  Inftitutes,     hde  po/ea,  cap.  14. 

(10)  Jdjudiceiitur  feoffatis  damnafua  et  mlfa:  Jua.'\  This  is  the 
iirft  ftatute  that  gave  the  defendant  damages  and  cofts  if  it  were 
found  for  him,  and  the  lord  to  be  grievoufly  amercied,  and  many 
other  ftatutes  have  followed  this  example :  and  where  this  ftatute 
faith  (tnaliticfe)  'vnplacita-jerhit ,  if  the  matter  be  fained,  and  witl>- 
out  juft  ground,  the  law  implyeth  malice  in  this  cafe. 

(11)  Fingentes  cafian  ijium  maxime  ubi  feoffamenta  legitima  et  bona 
facta  f lie r^"]  There  is  no  greater  injuftice,  then  when  under  co- 
lour of  juiiice  injury  is  done. 

Rtgula,  Multi  litigant  in  foro,  non  lit  aliquid  lucrenttir,  fed  ut  'vexent  alios. 

Therefore  juftly  did  this  aft,  which  gave  an  aft  ion  in  a  new  cafe, 
give  damm.iges  and  cofts  to  the  defendant,  if  he  were  malicioufly 
vexed  thereby  without  good  caufe* 


ens]                           CAP.  VIL 

JN  phc'ito  vero  communi  cle  cujlodns  T  N  a  plea  of  communi  cuftodia,  if  the 

{i)'>ftadmagnamdiJiri^ionem  non  deforceors  come  not  at  the  great 

venerint  cleforciatores  (3),  tunc  bis  vel  diftref«,  then  the  faid  writ  Ihall  be  re- 

ter  iteretur  breve  pradidu7n  ad  ter^  newed  twice  or  thrice,  at  fuch  terms 

mhos  quibus fieri  poterit.,  infra  7nedte-  as   it  may  be  done  within  the  half 

tatem  amii  fequentis^  ita  quod  fmgulis  year  following,  fo  that  every  time  the 

vicibus  legaf  breve  in  plena  comitaiu  writ  fliall  be  read  in  the  open  county 

iiifi  al'  ubi  pritis  inventus fuer it  defor-  (if  the  deforceor  be  not  found  before) 

ciator,     Et  ibi  publice  de7iuncieiur^  ut  and  there  openly  be  proclaimed,  that 

veniat  ad  diem  ftbi  prafixutn.     ^od  he  may  come  at  the  day  limited:  fo 

fi  ipfe  extunc  fe  Jubtraxerit^  ita  quod  that  if  he  abfcnt  himfelf  then,  arid 

infra  medietatem  anni  presdiSl''  refpon-  come  not  to  anfwer  within  the  faid 

furus  run  venerity  nee  vicecomes  eum  half  year,  nor  the  iheriff  cannot  get 

invenire  ^i* 
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invenirepa/pt  ($)yp^r  quod  corpus  fuum  his  body,  to  have  It  before  our  juf- 

babtre  non  pojit  (4 ),  coram  jujiiciariis  tices  to  anfwer  according  to  the  law  and 

(6),  ad  rejpondendum  fecundum  legem  cuftom  of  the  realm,  then  as  a  rebel, 

//  confuetudinem  regni,  tunc  (tanquam  andfucha  one  as  will  not  be  juftified, 

rebeuisy  et  fe  jujiiciari  non  permlttens)  he  (ball  leefe  the  feifin  of  his  ward; 

amttatfdfma}nhujufmodicuJiodia{7.)y  favir.g  to  him  his  action  at  another 

fahafib'i  alias  acl'tone  fuOy  ft  forte  jus  time,  if  he  have  any  right  to  the  fame. 

habeat  ad  ear^em.     In  cafibus  aulein  But  in  fuch  cafes,  where  the  v/ardr 

ubi  cufiodia  pertinent  ad  cuflodes  { 7 ),  ihips  belong  to  the  guardians  of  wards 

btereduminfra atatem  exiftentium  ver-  being  within  age,  and  where  the  guar- 

fus  cuflodes  ilF  petatur  cuftodia  quaj  dians  demand  a  vvardfliip  which  be- 

accidit  haeredibus  illis  tanquam  peril-  longeth  to  the  heir,  or  as  appertain- 

nens   ad  eorum   hareditates :    et  non  iiig  to   their   inheritance,  iuch  heirs 

amtttant  hujujtnodi  haredes  infra  <sta~  within  age  {hail  no,t  leefe  their  inhe- 

tem  exiflentesy  hareditatem  fuam  per  ritance  by  the  negligence  or  rebellion 

negligentiamy   vel  rebellionem  fuorum  of  their   guardians,   as   in   the   cafe 

cujiodum-i  ficut  in   cafu  prtedicfoj  fed  afore  rehearfedj  but  let  the  common 

currat  lex  communis  eodem  modo   quo  law  run  in  like  manner  as  it  hath  been 

prius  currere  corfuevit.  accuftomed  to  do. 

(13  Ed.  I.  ftat.  I.  c.  35.   12  Car.  2.  c.  24.) 

(1)  In  placito  communi  de  cuJiodUs.'\     In  the  common  plea  of  3°  E.  3.  10. 
ward,   that  is,  in  a  writ  of  ria[ht  of  ward,  or  in  an  ejertment  de  *+,^'  3-  33', 

In  the  chapter  going  before,  remedy  was  given  to  the  lord  for 
wardfliip,  where  there  was  none  due  to  him  by  th:^  comrnon  law  ; 
in  this  chapter  more  fpeedy  remedy  is  given  to  the  lord,  as  well 
when  the  lord  hath  right  by  the  common  law,  as  by  the  Aext  pre- 
cedent chapter. 

Before  the  making  of  this  ftatute,  the  proces   in  the  writ  of  9  E.  4,  50. 

ward  was  fummons,  attachment,  and  diftrelTe  infinite,  and  the  fhe-  ^^  ^-  3- 

riffe  would  many  times  returne  fmall  ilTues,  and  fo  the  lord  was  ^"^'  ^^^  *°* 
greatly  delayed,  and  if  the  heire  cams  to  full  age,  hanging  the 
writ,  the  writ  abated,  which  was  mifchievous. 

Now  this  ftatute  pro'/ideth,  that  if  the  deforceours  come  not  at  9  E.  3.  15. 

the  grande  diftreil:,  that  after  the  returne  thereof  a  diftrelTe  with  3  H^4-45- 

proclamation  ihall  be  made  in  the  county  by  fixe  moncths,  and  if  ^^^  ^'  ^V^^' 

hee  appeare  not,  judgement  ftiall  be  given  againft  him,  {aving  to  Ic^T4.E.^. Prodi 

him  his  right  at  another  time,  fi  inde  loqui  voluerit :  Weftminft.  2.  8.  16  £.  3. 

cap.  35.  prefcribeth  but  three  moneths.  gard  138. 

In  a  refummons  of  gard  upon  the  ftatute  of  W.  2.  a  proclama-  ^  ^'  •*•  ^• 

tion  Ihall  be  awarded  upon  this  ftatute,  for  it  is  in  equall  mifchiefe,  3°  £•  3-  lo* 

but  in  a  raviOiment  *  of  gard,  no  proclamation  ihall  be  awarded,  "e.^" 

for  that  aftion  is  formed,  and  given  by  the  ftatute  of  W.  2.  cap.  35.  proclam!  7. 
which  was  but  trefpaffe  at  the  common  law.  *  [  j  14  ] 

(2)  Amittet  feifnatn  bujufmodi  cuftodia. '\     If  the  defendant  in  a  7E.  3. 22. 5  E.3. 
writ  of  ward  make  default  at  the  returne  of  the  diftrefle  with  a  D^m^ges  115. 
proclamation,  judgement  Ihall  be  given  for  the  plaintife  againft  1 3  E- 3-  J"<is«- 
the  deforceour  to  recover  the  ward  and  damages,  and  have  a  writ  ^'''^  ^} 

to  enquire  of  the  damages;  and  yet  this  ad  faith,  that  he  fhall  lofe   otmagM  5. 
the  feifin  of  cuftody,  and  fpeaketh  not  of  damages,  but  in  this   24.  £."33. 
action  the  plaintife  ihould  recover  damages  at  the  common  law.         4-  £•  3-  -»• 

K  3  In 
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17  E.  3v7o«  In  a  writ  of  ward  agninft  two,  at  the  grand  diftrelTe  one  of 

!'*■  £  ■  J*  ^Jj        them  appeared,  and  the  other  made  default,  the  plaintife  prayed 

clam.'  5.'  &  10,     ^  diltreile  with  a  proclamation,  and  it  was  denied,  for  the  bcdy  is 

not  feverable,  and  therefore  the  plaintife  cannot  have  judgement 

to  recover  the  moity  of  the  body,  otherwife  it  is  of  the  land,  for 

that  is  feverable. 

(3)   Ncn  'venerint  deforciatores.'\      If  in  a  writ  of  ward,  the  de- 
fendant vouch,    no  proclamation    lliall    be  awarded    againft   the 
29  E.  3.  38.        vouchee  for  two  caufes.     i.  The   ftatute  extendeth  one!y  to  the 
13  ^-  3-  fuite  of  the  plaintife,  and  this  is  the  fuite  of  the  defendant  againft 

Proclam-  9.         ^-i^g  vouchee.      2.  The   flacute  provideth  that  proclamation  Ihall 
33    •  3- »  •  •   9*  i^g  awarded  againf]:  the  deforceors,  and  ihe  vouchee  is  not  de-i 
forceor. 

(4.)  ^od  corpiis  fuum  habere  non  poJJit.'\  This  is  to  be  under- 
ftood,  that  there  is  no  default  in  the  iherifFe  in  retourning  of  good 
ilTues,  fo  as  by  that  meanes  he  might  have  his  body  to  appeare,  for 
the  flieriffe  cannot  arreft  him. 
17  E.  3.  70,  71,  (j)  JSlix  'uicecojnes  eum  innjenire  non  poterit  ]  This  muft  be  un- 
derltood  of  the  fhcrifte  in  that  county,  where  the  original!  is 
brought,  for  no  other  fheriffe  in  another  county  upon  a  tejlatum^ 
tfjc.  Ihal!  make  proclamation,  but  there  procefle  lieth,  as  it  was  at 
the  common  law, 
3 Z  3. Prod.  17.  ^6)  Ccram  jujiiciariis.'\  This  is  before  the  jufiices  of  the 
court  of  common  pleas,  and  that  court  being  particularly  named, 
this  act  extended  not  to  juftices  in  eyre,  as  it  is  laid  in  ou-  books. 

(7)  In  cajiuus  ubi  cufiodia  pertinent  ad  cujiodes.']  If  one  demand 
a  ward  againft  me,  which  I  claime  by  caufe  of  ward,  he  fhall  not 
have  procefle  upon  this  ftatute,  left  by  negligence  or  coUufion  of 
the  gardien,  the  heire  within  age  may  be  prejudiced,  but  ihereia 
the  procefle  fliall  be  at  the  common  law. 


*[ii5]                       CAP.  VIII. 

JLLIautemquipro  iteratadijfeifina  HP  HEY  which  betaken  and  im- 

( I )  capt't  fuerint  et  detenti^  non  de-  prifoned  for  redifieifin,  fhall  no.t 

liherentur  fine  fpeciali  pracepto  dojnini  be   delivered   without   fpecial    com- 

regis^  et  hoc  per  finem  cum  domino  rege  mandment  of  our  lord  the  king,  and 

inde  faciend'  pro  hv']uf7nodi  tranfgref-  fhall  make  fine  with  our  lord  the  king 

Jionejua.     Et  ft  compertum  fuerit  [z]  for  their  trefpafs.     And  if  it  be  found, 

quod  vicecomes  aliter  eos  deliberaverit^  that  the  fherifFdelivereth  any  contrary 

propter  hoc  gravtter*  amercietur^etnt-  to  this  ordinance,  he  fhall  be  griev- 

hilom'inus  Hit  qui  per  vicecomkem  fine  oufly  amerced  therefore ;  and  never- 

pracepto  domini  regh^fic  dcliherantur^  thelefs,  they  which  are  fo  delivered 

pro  fua  tranfgrejfone  gravker  pun'ian-  by  the  fheriff  without  the  king's  com- 

tur.     Merton  cap.  3.  Weflminft.  2.  mandment,    fhall  be   grievoufly  pi^- 

cap.  26.  nilhed  for  their  trefpafs. 

(I  H.  8.  f.  I.  Rafl-.  TO.  548.  V.N.  B.  loS.   F.  N.  B.  188,  189.    20  H.  3.  c,  3.  Regift.  206. 
J3  Ej.  I.  flat.  1.  c.  26,) 

X  The 
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The  ftatuteof  Merton,  cap.  3.  as  hath  been  faid,  gave  the  re-  Merton,  can.  3. 

difleifin,  and  poftdilleiun,  the  words  of  whlcft  llatuie  b^iny,  In  pri-  f.'^S"**  *=^' 

.1  -  )      •  //■  "•iirrorj  cjp.  5. 

Jona  domxHt  rtgis  aetmeantur,  quoujque  per  domtnum  rtgem,  vel  altquo    c  , 

alio  modo  deliberentur ,      Upon  the'e  words,  i^f/  aliquo  alto  mcdo  deltbe- 

rentuTi  they  were  delivered  by  the  common  writ  ds  bcrr.ine  rcpk-  B.aam.Iib.  3. 

giamdo,  for  the  liberty  of  a  free-man  i>  fo  much  favoure,;  in  law,  '■»•  154- 

as  there    is  ever  a  benigne  interpretation  made  for  the  benefit     ••    o-    °« 

thereof.     Now  this  ilatuts  doth  enaft  that  they  (hall  no:  be  dc-  Dier  36.  H.  8. 

liviered  Jim  fpeciali  prcecepto  domini  regis,  that  is,    by   the    kings   60,  61. 

writ  reciting  the  fpeciali  matter,  and  for  a  fine  with  the  king  18  H.  8.  i. 

therefore  to  be  made.     And  he  that  is  attainted  in  a  redifleiun, 

and  in  prilon,  this  fine  that  this  ad  fpeaketa  of,  as  fome  have  i*  H.  8.  ubi  fur 

faid,  ought  to  be  aifefied  in  the  chancery,  to  which  end  he  mull  P"* 

have  a  certiorari  Xp  remove   the  record  thither,  and  out  of  the 

chancery  to  have  his  writ  to  difcharge  him  :  for  /iiu  /p::iaU  pne- 

cepta    dcmini    regis,    is    intendable    by    writ    (fay    they)    in   the 

chancery. 

And  therefore  if  one  be  attainted  in  a  redifleifin,  and  is  at  large, 
the  party  may  have  a  certiorari  to  reinove  the  record  into  the 
court  of  common  pleas,  and  by  capias  out  of  that  court  he  may 
be  taken;  and  fome  doe  hold,  that  this  court  cannot  afleffe  the 
fine,  nor  make  the  fpeciali  writ. 

But  certain  it  is,  if  a  man  be  attainted  before  the  IherifFe  in  3 
redifletfin,  and  taken  in  execution,  becauie  he  cannot  be  aelivered 
by  this  ad  without  a  fpeciali  co  nmandement  of  the  king,  he  may 
fue  a  certiorari  to  remove  the  record  before  the  king  in  nis  bench, 
in  which  court  after  he  hath  made  fine,  he  is  thereupon  to  have  a 
writ  tor  his  delivery,  reciting  the  fpecial!  matter,  which  is  the  fpe- 
ciali commandement  that  this  ad  fpeaksth  of,  which  appeareth  Reglft.F.N.B. 
in  the  Rejjifter,  and  F.  N.  B.  190-  r-  &  z-t?  b. 

( 1 )  Pro  iteraia  diJeifinaJ]  This  doth  extend  as  well  to  the  poft 
diiTeilin,  as  redifieifin. 

(2)  Et fi  compertum  fuerit,  tiz.'\  That  is,  by  way  of  indiflraent 
and  convidion  of  the  iheriffe,  and  fo  it  is  of  the  party,  t.iat  pro- 
cureth  himfelfe  to  bee  delivered  in  that  manner  alfo :  but  no  adioi) 
fan  be  grounded  upon  this  ad. 


CAP.     IX. 

J^E feah  [\)  vero factendh  ad cu-  "pOR  doing  fuits  unto  courts  of 

riam  magnaium^  vel  ad  curiam  great  loras,  or  of  meaner  perfons, 

aliorum  dominorum  ipfarum  curiarum,  from  henceforth   this  order  Ih^ll  be 

de   ceetero  Jic   ebfervatidu/n   ejl,  quod  obferved,  that  none  that  is  infeolted  by 

nuUus  qui  per  cha  rtamfeoffatus  </?,  dif-  deed,  fron  henceforth  Ihall  be  diftrain- 

tringatur  de  catero  ad  hujufmodi fedam  ed  to  do  fuch  fuit  to  the  court  of  his 

faciendam  ad  curiam  domini  fui^  nift  lord,    without  he  be  fpeciaily  bound 

per  formam  feolfamenti  lui  fpecialiier  thereto  by  the  form  of  his  deed :  thefe 

ieneatur  ad  feci  am  illam  faciendam  only  except,  whofe  anceftors,  or  they 

(2).     His  autem  exceptis  quorum  an^  th.^mfelves,   have    ufed    to   do    fuch 

tecejforesy  vel  ipftment^  hujufnodifeSfarn  fuit  before  the  firil  voyage  of  the  {aid 

faiereeonfuevcrunt  ante ^rimam  trcns-  Icing   Henry  into  Briuin,  fithencc 

freta^,  K  4                                    whigh 
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fretationfmprad'Mi  domtni  regis  Hen- 
r'tci  in  Briianniam  (3),  «  tempore  CU" 
jus  transfretationis  elapfi  fiint  xxxix. 
anni  et  medietas  tinius  anni  ad  tempus 
quo   hujujinodi    cotijiitutiones  fuerunt 
Jiatutie.     Similiter  nullus  feoffeius  a 
tempore  conquejius  fine  charta  velaliquo 
alio  antiquo  feoffamento   dijiringatur 
ad  hu'jujrnodi  Je£iam  faciendum ;  niji 
ipfemctj  vel  antecejjores  fui  earn  facer  e 
conjueverunt  ante  primam  transfreta- 
tionem  pradi^iam  (4).'  qui  aidem  per 
chartam  pro  certo  fervitio  (^)jVeluii 
pro  lihcro  fervitio  tot  folidorum  annu- 
atim  pro  07nvi  fervitio  folvend'  feoffati 
funt-i  ad  hujufnodi  fe^am  vel  ad  aliud^ 
co7itraf:,rmamfeoff'amentifui^  de  cccte- 
ro  non  teneantur.     Etfi  hareditas  ali- 
qua  (6),  de  qua   tantum  uyiica  fecla 
deheatur^  ad  plures  hceredes  participes 
ejtfdem    hareditatis    devolvatur^    ille 
•vera  qui  kabet    enitiam  partem    (7) 
hcereditatis  illius-,  unicamfaciet  feLiam 
frofe  et  participihus  fuis-,  et  alii  parti- 
cipes fui  pro  por'tione  fua,  contribtiant 
adfeiiam  illamfacicndam.    Et  ft  plures 
feoffati  fuerint  de  hareditaie  aliqua^ 
de  qua  tamen  unica  fc6la  deheaiur^  do- 
jninus  illius  fcodi   iinicarn  feciam  hide 
habeat  (8),  nee  pojfit  depradi^a  hare- 
ditate  nifi  unicamfeilam  cxigere^ficut 
prius  inde  fieri  confuevit.     Et  f  feof- 
fati warrantum^  vel  medium  non  ha- 
beant  (9),  qui  inde  eos  acquietare  de- 
heat^  tunc  omnes  illi  feoffati^  contribu- 
ant  pro  portionefua  adfeSiam  illam  pro 
(is  faciendam.     Si   autem   coniingat^ 
quod do7nini  ( lo)  curiaru/ntenentesjuos 
contra  banc  confiitutionem^  pro  hujuf- 
vwdijcSla  dijiringant-,  tunc  ad  querimo- 
niam   tenentium   illorum  attachientur 
eorum  domini^  quod  ad  curiam  regis  ve- 
niant  ad  brcyem  diem^  inde  fefpotfurif 
et  unicum  inde  haheant  effoniumf  fue- 
rint in  regno^  et  incontinenter  delibe- 
rentur  conquerenti  averiafua^fve  alia 
dyiriStiones^  hac  occafone  faSfa^  et  de- 
liberate,   remaneant,  donee    placitum 
inde  inter  eos  terminetur.     Etft  domi- 
tti  curiarumy  qui  hujufmodi  diJiri£iiones 

fecerinty 


which  nine  and   thirty  years  and  zu, 
half  are  pafl'ed,  unto  the  time  that  thefe 
ftatutes  were  enacted.    Like  wife  from 
henceforth  none  that  is  infepfFed  with- 
out  deed,  frorri  the  time  of  the  con- 
queft,   or  any   other    ancient  feoff- 
ment, {hall  be  diftraincd  to  do  fuch 
fuits,  unlefs  that  he  or  his  anceftors 
ufed  to  do  it  before  the  faid  voyage. 
And  they  that  are  infeoffed  by  deed 
to  do  a  certain  fervice,  as,  for  lervice 
of  fo  many  (hillings  by  year,  to  he  ac- 
quitted of  all  fervice,  from  henceforth 
Ihall  not  be  bounden  to  fuch  fuits,  p.r 
other  like  contrary'  unto  the  form  o( 
their  feoffment.     And  if  any  inheri- 
tance,   whereof  but  one  fuit  iS;  due, 
defcend   unto  many  heirs,   as   untq 
parceners,    whofo    hath    the    eldeft 
p;irt    of    the    inheritance,   fhall    dQ 
tliat    one   fuit   for   himfelf  and    hisj 
fellows,  and  the  other  coheirs  fhall 
be   contributaries,  according  to  their 
portion,  for  doing  fuch  fuit.     And  if 
many  feoffees  be  feifed  of  an  inheri-. 
tance,   whereof  but  one  fuit  is  due, 
the  lord  of  the  fee  fhall  have  but- that 
one  fuit;  and  fhall  not  exa6l  of  the 
fad  inheritance,  but  that  one  fuit,  as 
hath   been    ufed  to  be  done  before. 
And  if  thofe  feoffees  have  no  warrant 
or  mean  which  ought  to  acquit  them, 
then  all  the  feoffees,  according  to  their 
portion,  Ihall  be    contributaries   for 
doing  the  fuit  for  them.     And  if  it 
chance  that  the  lords  of  the  fee  do 
diftrain  their  tenarits  for  fuch  fuits, 
contrary  to  this  a£f,  then,  at  the  com- 
plaint of  the  tenants,  the  lords  (hall  be 
attached  to  appear  in  the  king's  court 
at  a  Ihori:  day,  to  make  anfwcr  there- 
to, and   fliall    have   but   one   effoin 
therein,  if  they  be  within  the  realm; 
and  immediately  the  beafts,  or  other 
diftreffes  taken  by  this  occafion,  ihall 
be  delivered  to  the  plaintiff,  and  fo 
fliall  remain,  until  the  plea  betwixt 
them   be    determined.     And   if  the 
lords  of  the  courts  which  took   difr' 
treffcs,  come  not  at  the  day  that  they 
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fecerint^  ad  diem,  ad  quern  attachiati 
fuerint,  nonve/terint^  vel  diem  per  effo- 
nium  Jihi  datum  non  obfervaverint^ 
tunc  mandetur  vicecomitiy  quod  eos  ad 
alium  diem  venire  faciat^  ad  quern 
diemfi  non  venerinty  tunc  mandetur 
vicecomitiy  quod  dijiringat  eos  per  omnia 
catalloy  quee  habent  in  baliva  fuay  ita 
quod  vicecomes  rejpondeat  domino  regi 
de  exitibus  diSii  haredisy  et  quodhabeat 
corpora  eorum  ad  certum  diem  Jibi 
prafigendum  *  coram  ju/iitiarits.  Ita 
quod  ft  ad  diem  ilium  mn  venerinty  eat 
pars  conquerens  indejine  die,  et  averia 
fuay  five  aliis  dijlr  idioms  hoc  occaji'ne 
fafitSy  deliberata  remaneanty  donee  ipfi 
dominifeSiamillam  recuperaverint  (11) 
per  conftderationem  curia  regisy  et  cef- 
fent  interim  hujufmodi  diJiridioneSyfuivo 
do  minis  curiarumjure  fuo  de  feclis  illis 
recuperandis  in  forma  jurisy  cum  inde 
loqui  voluerint. 

Et  cum  domini  curiarum  inde  vene- 
rint  refponfuri  conquerentibus  de  hujuf- 
modi. difiriBionibuSy  et  fupe'!'  h^c  con- 
vincantur,  tunc  per  confiderationem 
(uria  dtHJuni  regis  recuperent  verfus 
tpfos  conqiierentes  dampna  fua  qucs  fuf- 
tinuerunt  occafione  dijlri£lionis  pree- 
diSttr.  Simili  autem  modo  fi  tenenteSy 
poji  banc  con/iitutioneniy  fubtrahunt 
(12)  domini s  [feodorum^  jectas  quas 
facere  [^debeant^  et  quas  ante  tempus 
prisdiitum  transfretationisy  et  bacfenus 
facere  confueverunty  tunc  per  eandem 
jid/iitiamy  et  celeritatem  quo  ad  dies 
prafigend'y  et  diJiri6tiones  adjudicand*, 
conjequgntur  domini  curiarum  jujUtiam 
defeiiis  illis  perquirendisy  una  cum 
dampnis  fuis  quemadmsdiim  tenentes 
dampna  fua  recuperarent.  Et  boc  fci- 
licet  de  dampnis  recuperandisy  intelliga- 
tur  de  fubtraSlionibus fibi  fa£lisy  etnon 
de  fubtradicnibus  faclis  preedeceffo- 
ribus  fuis,  Veruniamen  domini  curia- 
rum Verfus  tenentes  fuos  feif.nam  de  hu~ 
jufmodi  Je£lis  recuperare  non  poterunt 
'  per  defaltamyftcut  prius  fieri  confuevit. 
De  Je£lis  autem  qua  ante  tempus  fu- 
pradittuin  fubtracfa  fuerunt^  currat 

lex 


were  attached,  or  do  not  keep  the 
day  given  to  them  by  eflbin,  then  the 
fheriff  {hall  be  commanded  to  c^ufe 
them  to  come  at  another  day;  at 
which  day,  if  they  come  not,  then  he 
fhall  be  commanded  to  diftrain  them 
by  all  their  goods  and  chatties  that 
they  have  in  the  ihire,  fo  that  the  flie- 
riff  fhall  anfwer  to  the  king  of  the 
iftues  of  the  faid  inheritance ;  and  that 
he  have  their  bodies  before  our  juf- 
tices  at  a  certain  day  limited.  So 
that  if  they  come  not  at  that  day,  the 
party  plaintiff  fhall  go  without  day, 
and  his  beafts,  or  other  diftreffes  taken 
by  that  colour,  (hall  remain  delivered, 
until  the  fame  lords  have  recovered 
the  fame  fuit  by  award  of  the  king's 
court;  and  in  the  mean  time  fuch 
diftrefles  Ihall  ceafe,  faving  to  the 
lords  of  the  court  their  right  to  recover 
thofe  fuits  in  form  of  lav/,  when  they 
will  fue  therefore. 

An6.  when  the  lords  of  the  courts 
come  in  to  anfwer  the  plaint! frs  of  fuch 
trefpafies,  and  be  convict  thereupon; 
then,  by  award  of  the  kiiTg's  court, 
the  plaintiffs  fhall  recover  againft 
them  the  damages  thnt  they  have  fu- 
tained  by  occalion  of  the  faid  diftrefs. 
Likewife  if  the  tenants,  after  this 
atSl,  withdraw  from  their  lord  fuch 
fuits  as  they  were  wont  to  do,  and 
which  they  did  before  the  time  of  the 
faid  voyage,  and  hitherto  ufed  to 
do;  then  by  like  fpeedinefs  of  juftice, 
as  be  to  limiting  of  days,  and  awarding 
of  diftreffes,  the  lords  of  the  court 
fhall  obtain  juflice  to  recover  their 
fuits,  with  their  damages,  in  like  man- 
ner as  the  tenants  ihould  receiver 
theirs:  and  this  recovering  of  da- 
mages muft  be  underflood  of  with- 
drawing from  themfelves,  and  not  of 
withdrawing  from  their  anceftors. 
Neverthelefs,  the  lords  of  the  court 
fhall  not  recover  feifm  of  fuch  fuits 
againit  their  tenants  by  default,  as  thty 
were  wont  to  do.  Aud  touching 
fuits  withdrawn  before  the  time  afore- 
mentioned, 
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lex  communis  ( r3J,/<r«/  prius  currere    ment'onedj  kt  the  common  law  run  as 
conjuevit.  it  was  wont  before  time. 

Regift.  176.  F.  N.  B.  159.  45  E.  3.  23.     (6  Rep.  i.   Stat.  Hibfrnlae.   14  H.   3.  par.  7.  Parti, 
cion  I.  Fitz.  A-,owry,  15  42.  48.  51.  60.  66.  68.  S9.  99.  Fitz.  Avowry,  8b.  92.) 


Regift.  176. 
F.N.B. 159. 
45  E-  3-  ^3' 


Mag.  cart,  c  JO. 


3  E.  2.  ace'  fur 
)e  ftat.  23,  24. 
4E.3.avow.  202. 
6E.2  av(w  210. 
3  E.  3.  27,28. 
22  E.  3.  18.  b. 
19  E.  3.  avow. 
122.  28  air.  33. 
32E.3,avow,u4. 
14  H.4,  5- 
30  H.  6,  7. 
10  H.  7.  ir. 
DIer25H.8.  51. 
F.N.B.  163.  d. 

I[ii8] 

•  Fleta,  lib.  3. 

c.  14. 

F.N.B.  1 62, 163. 


Reglft. 
F.N.B.  163.  b. 

16  H.  3.  avow. 

?43- 


Regift. 
F.N.B.  163.  b. 


8  H.  4.  16. 
12  H.  7.  15. 


46  H.  3.  avew. 
243.  II  E.  3. 
ibid.  100. 
30  E.  3.  13. 
?7  £•  3-  9»- 


TK's  chapter  hath  nine  branches.     The  firfi:  is, 

(1)  De  j'edis.']  This  is  underflood  of  fuit  fervice  to  courts 
b;ron,  hundreds,  and  the  like,  and  not  to  fuit  reall  in  refpeft  of 
refiance,  nor  to  fuit  to  the  mill,  for  the  words  be,  de  fe£iis  fac'  ad 
curiam,  i^c. 

(2)  Nullus  qui  per  cartam  fecffatus  eji,  dijiringatiir  de  catero  ad 
hujufmodi  j'eclam  faciendum  ad  curiam  domini  Jui   niji  per  formam 

feoff'amenttjui  Jpecialiter  teneatur  ad  fed  am  iLlam  faciendam.'\  There 
is  another  claufe  in  this  chapter  concerning  this  matter,  ^i  autem 
per  cartam  pro  certo  fer'vitio,  'veluti  pro  libera  fer^vitio  tot  foluior'  an- 
nuatim  pro  omni  ferwtio  folvend'  fet.ffati  funt  ad  hujufmodi  feSiam^ 
•vel  ad  aliud,  contra  formam  feoffamenti  fui,  de  catero  non  teneantur. 
At  the  common  law,  before  the  making  of  this  ftatute,  if  the 
lord  had  made  a  feoffmeiit  by  deed,  and  reserved  certaine  fervices, 
as  for  example,  fealtie,  and  2  s.  rent,  or  2  s.  rent  generally,  which 
had  implyed  fealtie ;  in  this  cafe  if  the  lord  had  diftreined  for 
homage,  or  fuit,  or  any  other  rent  or  fervice,  then  was  referved 
in  the  deed,  net  onely  the  tenant  and  his  heires,  but  his  J  affignes 
alfo,  or  any  other  tenant  of  the  land  might  have  rebutted  the 
lord,  his  heires,  or  affignes,  by  the  deed,  and  this  doth  hold  be- 
tweene  partie  and  partie,  privie  and  privic,  privie  and  eftranger, 
and  eftranger  anJ  eftranger.  •  But  this  ad  giveth  the  tenant  or 
his  heires  a  more  fpeedy  remedy,  for  hereby  is  given  to  the  tenant 
againft  the  lord  and  his  heires  a  writ  of  contra  formam  feojfamcnti^ 
wherein  fix  things  are  worthy  of  obferyation. 

1.  When  any  aft  doth  prohibit  any  wrong  or  vexation,  though 
no  aftion  be  particularly  named  in  the  ad,  yet  the  party  grieved 
fhail  have  an  aftion  grounded  upon  this  ftatute,  which  in  tids  cafe 
is  a  prohibition  to  the  lord  or  his  bai'iffes,  and  recitetb  this  adl> 
the  forme  whereof  you  may  reade  in  the  Regifter,  and  F.  N.  B. 

Now  where  it  may  be  objeded,  that  in  Mich.  16  H.  3.  re- 
ported by  F.  tit.  wvonvrie,  243,  that  upon  a  confirmation  a  writ 
of  contra  forfnam  feoffamenti  doth  lie,  and  hy  that  book  it  Ihould 
feeme,  that  a  writ  of  contra  formam  feoffamenti  did  lie  at  the  com- 
mon law  before  this  ftatute,  which  was  made  in  52  H.  3.  To 
this  it  is  anfvvered,  that  the  faid  cafe  is  mif-printed,  for  where  it 
is  Mich.  16  H.  3.  it  fhould  be  56  H.  3.  when  the  cafe  was  fo  re- 
folved,  and  in  which  terme,  •viz.  the  16  day  of  Novemb.  Hen.  3. 
died,  fo  as  that  opinion  was  after  our  ftatute :  and  that  the  writ 
was  given  by  this  ftatute,  the  writ  (as  hath  been  faid)  doth  recite 
it.  And  where  in  this  clauie  the  ftatute  faitli  ( dijiringatur )  all 
this  chapter  is  to  be  underftood  of  fuit  fervice,  becaule  for  fuit 
reall  no  diftrefle  can  be  taken,  but  for  the  amerciament  in  default 
thereof 

2.  Where  the  ftatute  faith,  contra  formam  feoffamenti,  yet  if  the 
lord  confirme  the  eftate  of  the  tenant  to  hold  by  certaine  fervices, 
upon  this  confirmation  he  fhall  have  a  contra  formam  feoffamenti ^ 
for  that  it  is  within  one  and  the  fame  r^afon. 
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3.  Pro  certo  feri'ttlo.     Upon  thefe  words  if   one  give  land  in   4  E.  3.  avow, 
frankalmoigne,  or  in  frank-mariage,  he  cannot  have  a   writ  of  ^°,V.'|^*5* 
contra  fcrmam  feoffamenii,  becaufe  there  is  no  certaine  fervice  con-    i.  ^jfj.  ,5-,- 
tained  in  the  feoh'ment  or  gift,  and  therefore  out  of  this  aft,  but  he   p.  10  E.3.  p-r 
may  reHut.  Parmng. 

4.  If  the  lord  diftreine  either  for  fuite,  or  for  any  other  fervice,  t-"^  3  163.  f, 
-or  rent  not  contained  in  the  deed,  the  tenant  (hail  have  this  writ 

of  contra  formam  fsoffamenti,  for  the  words  of  this  a£l  be,  aJ  bu- 
jufmodi  fedam,  -vel  ad  aliud,  i^c. 

5.  The  &:LX.\xx.t  idiilh,  contra  formam  feoj^amenti ;  hereupon  expo-  14^-4,5. 
ficion  hath  been  made,  that  this  w.it  lyeth  onely  betvveene  privies,  *-  ?^  ^'  5°« 
'VIZ.  by  the  tenant  and  his  heires,  againft  the  lord  and  his  heires,  for  \^  f^]  _'  '^^^ 
they  be  included  in  privitie  of  the  feoiiment,  but  io  are  not  the  p.N.B.  163.  c. 
affignes  on  either  fide.  Li.  4.  fo.  121. 

•  If  th?  feoffment  be  without  deed,  the  feoffee  is  driven  to  BjI^js  cjic. 

his  writ  of  Ne  injujle  'vexes.  Bevi's  cife** 

(3)  Hits  autem  exceptis  quorum  anterejfores  'vel  ipfi  kiij*ifmodi  feilam  l;.  g.  fg.  ,^. 
J'acere  conjut^erunt  ante  prrmam  trans/retaticnem  pnediiti  domini  regis  Bacj;nais  cafe. 

Hertrici  in  Britanniam,  Sec.     The   law  doth  ever  favour   pofFeffion    *  '^'-"s-  Ca.-. 

as  an  argument  of  right,  and  doth  incline  rather  to  long  poffef-   ^'  ^"^^7 

lion  without  fhewing  any  deed,  then  to  an  ancient  deed  without 

pofTeffion ;  and  therefore  this  act  doth  except  long  pofTeiEon :  but 

in  refpeft  of  the  great  troubles  that  did  arife  in  this  realm  after 

the   cancellation,    which  H.  3.   made  of  the  charters   of  Magna 

Charta,  and  Charta  de  Forefta  in  the  1 1  yeare  of  his  raigne,  this 

aft  doth  give  reliefe  againft  any  feifin  fince  his   firft  going  over 

into  Britaine,  which  was  in  the  14  yeare  of  his  raigne,  but  the 

feifin  before  that  time,  when  the  times  were  regular  and  peaceable, 

this  aft  doth  -except. 

How,  and  in  what  manner  feifins  by  incroachments  fhall  be  Li.  4.  fo.  11. 
avoided,  you  may  reade  in  Bevills  cafe,  in  Bucknalls  cafe,  ubi  fu-  -^^^  ^  tb'^d- 
pra,  and  in  the  firft  part  of  the  Inftitutes,  fi;ft.  Bucknalscafc 

(4)  Similiter  nullus  feoffatus  a  tempore  conquejfus  fine  carta  'vel  ali-         f  ng  1 
quo  alio  antique  feoff  omenta  dljiringatur  ad  kujufmsdi  Jed  am  faciend? ,        3.  BrancOf 
nifi  ipfemet  feu  antecejjores  fui  earn  facere  conjue^jerunt  ante  primam   F'Cta,  ii.  z,  cap> 
transfretationem  pradiciam.'\     Here  he  beginneth    with   feoffments     °* 
without  deed;  in  the  nextbranc'i  with  feoffments  by  deed,  wherein 

is  to  be  obierved  the  great  antiquity  of  feoffments  by  deed  or 
without  deed  of  ancient  time  before  the  conqueft. 

Secondly,  the  reafon  in  tliofe  troublefome  times,  fince  the  fini 
going  over  of  the  king  (as  hath  been  faid)  is  not  allowed  of,  but 
a  feifin  is  required  before  that  time,  when  times  were  regular  and 
peaceable. 

(5)  '^i  autem  per  cart  am  pro  certo  feruitio,  &c.]      This   branch       4.  Branch 
is  repeated  before,  and  coupled  with  the  firft,  being  both  to  one 

effta. 

(6)  Et  fi  heereditas  aliqua,  &c.]  For  parceners,  fee  the  fi'^ll:  5.  Brand. 
part  of  the  Inftitutes,  fed.  241,  &  le  Cullumier  deNorm.  cap.  ;e. 

foL  46.  tenure  per  parage,  i.  per  coparcenapie,  &  cap.  36.  fo.  55. 

(7)  ^^^-^  yw  kahet  eniiicvn  pari£m.'\     This   is   to  b-    undehlood  24  E.  3^.  34.,  73^ 
after  partition,  for  before  that   the  eldell  hath  not  enitiam  partem,  ,4  h.  3.  Sut.  de 
and  therefore  before  partition  this  ad  extends  not  to  it,  and  before  Hibtrnia. 
partition  there  can  be  no  contribution,  as  hereaffjr  Ihall  be  faiJ,  y'-f- Ma^.Ciiy, 
but  in  the  kings  cafe  all  the  coparceners  Ihall  ^oq  fuit  as  well  after  ^'^'  ^'°V_ 
par:iuon  as  before,  and  fo  iliall  their  f,;vcrall  koffees,  for  this  acl 
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Regift.  174. 
F.N.B.  160. 

F,N.B.  159. 


6.  Brand. 


F.N.B.  159. 
Regift.  174. 
376,  177. 
Li.  6.  fo.  I. 

Eruertons  cafe. 
F.N.B.  162.  d. 
Bruertons  cafe 
ubi  fup. 


Regift.  174. 
176,  I/7- 


C  120] 
40  E.  3.  5. 

34nff.  15. 
24  E.  3.  73. 
Bruertons  cafe 
ubi  Jupra. 

7,  Branch, 
For  warranty  & 
acquitall,  fee  the 
1.  part  of  the 
Inftit.  fe£t.  142. 

8.  Branch. 


7  E.  4.  14. 
9  H.  7- 
12  H.'7.  15. 
g.  Branch. 


extendeth  not  to  the  king,  for  the  words  be,  ad  curiam  magna' 
turn,  i^c. 

If  the  eldeft  after  partition  will  not  doe  the  fuit,  in  the  cafe  of 
a  common  perfon  the  lord  may  diftreine  the  other  parceners,  as 
well  as  the  eldeft  for  the  fuit,  and  the  other  parceners  may  have 
upon  this  aft  a  writ  againft  the  eldeft  to  compell  her  to  do  the 
fuit,  and  if  the  eldeft  doth  the  fuit,  and  the  refidue  refufe  to  con- 
tribute to  her  charge,  ftie  fhal  have  upon  this  aft  a  writ  De  contri' 
butionc  facie7ida  to  compell  them  to  contribute. 

.^7  habet  enitiam.']  And  yet  this  aft  extendeth  to  the  feof- 
fee of  him  tinat  hath  tiitiam  partem,  and  fo  it  is  of  the  tenant 
by  the  curtefie. 

Note,  a  woman  may  be  a  free  fuiter  to  the  courts  of  the  lord, 
but  though  it  be  generally  faid,  that  the  free  fuiters  be  judges  in 
thefe  courts,  it  is  intended  of  men,  and  not  of  women. 

(8)  Et  Ji  plures  feoffati  fiterint  de  bar  edit  ate  aliqua  de  qua  unica 
feda  deheatur,  dominus  unicainfectam  habeat.'\  This  is  to  be  under- 
ftood,  either  when  the  tenant  holdeth  by  fuit,  and  enfeoffeth  others 
feverally,  one  of  one  part,  and  another  of  another  part,  &c.  in 
certaine ;  there  the  lord  Ihall  have  but  one  fuit,  and  he  that  doth 
the  luit  fhall  have  a  writ  de  contributione  facienda  againft  the 
others :  or  where  the  tenant  that  holdeth  by  one  fuit  infeoffeth 
many  jointly,  they  fhall  make  but  one  fuit;  as  they  fhall  deliver 
but  one  havvke,  or  other  intire  fervice  ;  and  if  one  of  them  doth 
the  fuit,  he  fhall  not  have  a  writ  de  contributione  facienda  by  this 
aft,  for  when  the  pc^fTeffion  is  individed,  and  intire,  there  can  be 
no  contribution ;  but  if  one  of  the  joynt  feoffees  make  a  feoffment 
in  fee,  the  feoftee  fhall  doe  a  feverall  fuit,  and  the  reft  of  the  joynt 
feoffees  fhall  doe  but  one.  And  if  one  of  the  feverall  feoffees 
doth  the  fuit,  if  the  other  feoffees  be  diftrained  for  the  fuit,  they 
lliall  have  a  writ  againft  the  lord  to  difcharge  them  of  the  fuit, 
wherein  it  is  to  be  noted  (as  before  hath  beene  obferved)  what  ac- 
tions are  grounded  upon  this  and  other  the  like  ftatutes,  though 
no  mention  be  made  of  them  in  the  afts,  all  which  appeare  in  the 
Regifter. 

If  parccU  of  the  land  holdcn  by  fait  come  to  the  hands  of  the 
lord,  all  the  fuit  is  gone,  for  he  neither  can  receive,  nor  make 
contribution. 

(g)  Et  Ji  feoffati  Hit  nvarrantum,  <v el  medium  non  habeant."]  That 
is  to  fay,  if  they  have  neither  one  to  warrant  by  fpeciall  graunt, 
nor  any  mefne  by  tenure  which  ought  to  acquit  them,  tunc  omnesi 
ilii  feoffati  pro  portione  fua  contribuant,  iffc.  This  claufe  is  to  be 
underltood  of  feverall  tenants,  as  hath  been  faid  before :  and  no. 
provifion  is  made  by  this  aft  concerning  contribution,  where  the 
parties  are  provided  for  by  graunt  or  tenure. 

(10)  Si  autan  coiitingat  auod  doinini,  &c.]  Here  is  a  remedy 
given  to  the  tenant  againft  the  lord,  if  he  diftraine  contrary  to 
this  ftatute. 

(11)  Donee  domini  feSamfuam  recupera'verint,  &C.]  Nota,  the  fuit 
that  is  paft  cannot  be  recovered,  but  damages  for  the  fame. 

(12)  Simili  autem  modo  f  tenentes  pcfi  banc  conjiitutionem  fubtra- 
hant,  &c.]  Here  is  remedy  given  to  the  lord  againft  his  tenant 
that  fhall  withdraw  his  fuit. 

(13)  Currat  lex  communis.']     See  before,  cap.  7. 
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E  tournis  vicec'  ( i )  provlfum  ejl^  p  O  R  the  turns  of  fherifFs,  it  is  pro- 

quod  necejji  non  habeant  (2)  ibi  vided,  that  archbiftiops,  bifhops, 

venire  archiepifcoph  epifcoph  abbates^  abbots,  priors,  earls,  barons,  nor  any 

priores^comites,barones,neca!iquiviri  religious  men  or  women,  flidl  not 

religioji  i3),fftt  mulieres^  n'lft  eorum  need   to  come  thither,  except   their 

prafentlaob  aUquamcaufamfpecia!iter  appearance    be    efpecially     required 

exlgaturfedteneatur  tournus^fuuttem-  thereat  for  fome  other  caufe ;  but  the 

paribus pradeceforumdomini  regis  tens-  turn  (hall  be  kept  as  it  hath  been 

ri  confuevlt  (4).     Et  qui  in  [diverfis]  ufed  in  the  times  of  the  king's  noble 

hund'  habeant  tenementa^  non  habeant  progenitors.     And     they   that   have 

necejfe  ad hujufmodi  tournos  {b)  venire,  hundreds  of  their  own  to  be  kept, 

nift  in  balivis  (7)  ubifuerint  conver-  fhall  not  be  bound  to  appear  at  any 

/antes   (5).     Et   teneantur  tourni  fe-  fuchturns,  but  in  the  bailiwicks,  v/here 

cundum  formam  Magna  Charts,  et  ft-  they   be    dwelling.     And  the   turns 

cut  temporibus  regum  Richardi  et  Jo-  fhall  be  kept  after  the  form   of  the 

bannis    teneri    cotifueverunt.      Vide  great  charter,  and  as  they  were  ufed 

Marr   Char.  cap.  ^5.  in  the  times  of  king  Richard  and  king 

John. 

(Regift.  17+,  175O 

Detrntrnis  'vUecomitis  prtrolfum  eft  quod  necejfe  non  hahent  ibi  ^^-eiiire  Mirror,  cap.  r. 
wchiepi/copi,  epifcopiy  abbates,  prior es,  comltes,  bar  ones,  nee  aliqui  n.iri  ^  'j^'g  ig^  ^.^ 
reUgiofi,feu  muliereSy  nifi  eorum  prafentia  oh  aliquam  caufam  J'peciaUier  j^i'g'carr.c.  35. 
exigatiir.'\  &  hic  ca.  iS.  24. 

This  is  the  firft  branch  of  this  chapter. 
Before  the  making  of  this  ftatute,  the  (herifFe  in  his  tourne,  and  S  \\.  4.  15. 
the  lords  of  leets  did  ufe  to  amerce  archbifhops,  priors,  earles,  i^  H.  7.  15. 
barons,  religious  men,  and  women,  if  they  came  not  to  the  tournes, 
or  to  the  leets  of  others,  becaufe  for  fuite  reall  no  diftreffe  can  be 
taken,  but  for  the  amerciaments  for  default  of  fait,  which  this 
aft  doth  remedy ;  for  now,  feeing  it  is  hereby  provided  that  the 
perfons  above  named  fhall  not  need  to  come  to  tournes,  &c.  there-         [  I2I   ] 
fore  for  their  not  coming  they  cannot  bee  amercied. 

Firlt,  heare  what  the  Mirror  faith  of  this  matter :  Abujion  eft  Mirror,  cap.  5. 
defuffer  afcun  deins  le  realme  oufter  \o  jours,  que  il  fit  del  age  de  xiy.    h  ^' 
tms,  infuis  Anglois  ou  alien,  fil  ne  foit  jure  al  rcy  per  fcrement  delfealti 
y  plevife,  Cif  in  decenne  ;  abujion  eji  qus  clerks  Cff  ferns  font  exempt  de 
faire  al  roy  le  dit  ferement,  de  fcome  le  rcy  prent  lour  homage,  Iz  lour 
fealty  pur  terre. 

Now  this  oath  is  well  exprelTed  in  Britton,  Voillons  nous  que  iref-  Brit  ea.  12  f;,-. 
touts  ceux  de  xiy.  ans,  defouth  nous  facent  leferement  que  il'z.ferr*  foiall  '9-  ^  ''•  ":  ^'^' 
l^  loiall,  i^  que  ilz  ne  ferr'  felons  ne  aux  felonies  afftntants.  ^     •  ' 

And  it  is  worthy  of  oblervation,  that  by  the  common  law,  par- 
fons  of  churches,  that  had  curam  animarum,  the  better  to  performe 
their  funftion,  were  not  compellable  to  come  to  tournes,  or  leets; 
and  if  they  were  diftrained  to  come  thither,  they  might  have  a  j^ej-.ft.  j--  j,5 
writ,  Cum  fscundum  confuetudinem  regni  nojiri  perfonte  ecclejiajliac,  ra-  f.n.b,  i6o. 

4  ticne 
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ttojie  terrariim  et  tenemsntorum  fuorum  ecclefils  fuis  annexorum  ad  t'e- 
niend.  ad  iiifum  franc'  pleg'  in  cur.  nofira,  'vel  aliorum  quorumcunquej 
t5V.  Whereby  it  appeareth  that  tin  writ  is  giouiidt.d  upon  the 
common  law,  being;  the  generall  cullome  of  the  realme;  but  other 
clerks  (that  be  no  parions  of  churches  with  cure)  under  which 
name  all  ecclefiaHicall  parfons  regular  and  fecular  are  contained, 
if  they  be  diilrained  to  come  to  tourne  or  leet,  they  (hall  have  a 
writ  reciting  this  ftatute  to  be  discharged  thereof.     Which  writ 

Rcgift.  ubi  fu-      beginneth,  Cu7?i  de  communi  confiUo  provi/um  Jit  quod  'viri  religiofi  ncn 

'''*■  habeant  necejfe  venire  ad  touritimi  'vice com.  t5c. 

Regifl.  ubi  fu-  So  likewife  women  Ihall  have  the  like  writ.  Cum  de  communi  conji- 

P''^",  „     ,  lio,  if^c.  provijiitn  fit  quod  muUeres  non  habeant  ttecelTe  'venire  ad  toiir^ 

f.N.B.  i6r.  z^  '        -^      -^     ^  ■" 

5H.   5.  tit.  ula-  A       ,     •       •  -,  r   1  1  1         r  -11 

jar.  Scathatn.  ""^^  '^  ^^  3.  rule  or  law,  that  whentocver  a  writ  doth  recite  a 

ftatute,  there  the  itatute  doth  introduce  a  new  law. 

Now  albeit  the  abovefaid  perfons  be  exempted  from  their  per- 
fonall  comming  to  the  tourne  and  leet,  and  many  other  perions 
never  tooke  the  faid  oath  of  allegiance,  yet  are  all  fubjedls  of 
what  quality,  profeffion,  or  fex  foever,  as  firmly  bounden  to  their 
allegiance,  as  if  they  had  taken  the  oath,  becaufe  it  is  written  by 
the  finger  of  the  law  in  every  one  of  their  hearts,  and  the  taking 
of  the  corporall  oath,  is  but  an  outward  declaration  of  the 
fame. 

In  the  chapter  next  before,  provifion  was  made  for  doing  of 
fuite  fervice,  now  in  this  chapter  a  law  is  made  concerning  fuite 
reali,  by  reafon  of  refiancie. 
Mag.  Cliart.  (i)   De  tournis  'vicccom\'\     This  tourne  of  the  fherifFe  is  curia 

c  35.  F  N.B.  'vicecom'  franci  plegii  (as  it  hath  been  faid)  and  therefore  this  adl  ex- 
159,  160,  161.  tj,j^^j;^}^  toallleets  and  views  of  frankpledge,  of  all  other  lords  and 
Re^ift  175,170-         r  r      5  ' 

'^  perions. 

(2)   Necejfe  non  habeant.']     Tiiat  is,  they  are  not  compellable  to 

come,  but  left  to  their  owne  liberty,  nifi  ecrum  prafentia  ob  aliquain 

catfavifpecialiter  exigatur,  as  to  be  a  witneffe  or  the  like. 

See  the  firfl  part         (3)    l\cc  aliqui 'viri  religiofi.'\      Religieft   \n   the    proper  fenfe  are 

of  the  Iniiltucet,   taken  for  thofe  that  be  regulars;    but  ecclefiafticall  perfons,  that 

fea.  135.  j^g  feculars  are  alfo  within  this  aft,  and  that  doth  notably  appeare 

by  a  writ  in  the  Regifter,   Cu7n  perj'on^  ecclefiajiicee  non  habeant  ne- 

ceffe  'venire  ad  tournutn  -vicecom.  'vel  ad  •■vifum  franci  plegii,  ^c.  juxta 

formam  provificnis  de  communi  conflio  regtii  nojiri  in  covfmili  cafu  pra 

viris  rehgiofis  fairs,  ^c.     Whereby  it  appeareth,   that  ecclefialli- 

In  confimill         call  perfons  iecular,  are  in  confmili  caj'u  with  them  that  be  religioji, 

"''^'  and  confequcntly  within  this  aft. 

[  122  ]  {a^)    Sed  teneatur  tournus  fcut  in  temporibus  pradecejjorum  domini 

Mag  ChaiC.c.       regis  teneri  confw.'verjmt,   et  teneantur  tourni  fecundum  formam  Magna 

35-  Chartcs  et   fcut  temporibus  regis  Richcirdi  et  Johannis  teneri  confue've- 

]-unt.]     In 'this  52  yeare  of  H.  3.  fo  long  it  was  by  effluxion  of 

ti*e   fince  the   raigne  of  H.  2.  mentioned  in  Magna  Charta,  that 

tliis  aft  had  jull:  cauie  to  have  reference  to  the  times  of  R.  1.  and 

king  John. 

F.X.B.  160.  (5)   Et   q:'.i  in  di-verfs  hundredis  habeant  tenementa,  non  habeant 

Ulag.  Cliar:,  c.     necefe  ad  hujifniodi  tmrnos  'ventre  nifi  in  bali'vis   ubi  fuerint  confer- 

35*  fa7:tes.]     Here  hundredum  is  tnken  pro  i.'ifu  franci  plegii:  fo_  as  the 

fenfe  is,   that  he  which  hath  tenements  in  the  tourn,  and  in  fomc 

otiier  view  of  frankpledge  of  fome  other  lord,  or  in  divers  views 

of  frankpledge,  lie  Ihall  not  need  to  come  to  any  other  but  where 

lie 
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he  is  converfant,  and  hundreds  here  are  named,  becaufc  ftierifFes 
(as  hath  been  faid)  kept  their  tournes  in  every  hundred. 

(6)  Ad  hujufmodi  tournoi.^  Here  tournus  is  taken  not  only  for 
the  kings  view  of  frankpledge,  but  for  the  views  of  frankpledge  of 
other  lords. 

(7)  In  bcdivis.'l  Here  bali'va  is  taken  for  the  tourn  or  leet 
where  he  is  converfant. 

If  a  man  hath  a  houfe  within  two  leets,  he  (hall  be  taken  to  be 
converfant  where  his  bed  is,  for  in  that  part  of  the  houfe  he  is  moft 
converfant,  and  here  converfant  fhall  be  taken  for  moil  con- 
verfant. 

Jf  a  man  hath  a  houfe  and  family  in  two  hundreds,  fo  as  he  is  33  II.  6.  fol.  9. 
in  law  converfant  or  commorant  in  both  hundreds,  yet  he  fliall  i9H.6.fol.  i.a. 
doe  his  fuit  to  the  tourne  or  leete  where  his  perfon  is  commorant. 

Laftly,  if  any  man  be  grieved  in  any  thing  contrary  to  the  pur-   Mag  Chart. c.3 5. 
view  of  this  ftatute,  he  ftiall  have  an  aftion  grounded  upon  this   &  hie,  cap.  9. 
ftatute  (as  often  in  other  cafes  hath  been  obferved)  for  his  remedy,   ^^^\  ^"^f*  ^'^^' 
and  relief  therein,  which  adions  appear  in  the  Regifter.  161.  d."       ' 

36  £.  3.  cap. 

CAP.     XI. 

jpROnSUAIeJi  etiam^  quod  nee  T  T  is  provided alfo, that  fromhence- 
in  itinere  jujiic\  nee  in  comitat\  forth  neither  in  the  circuit  of  juf- 

in  hundred*^   nee  in  curia  baron^  de  ticers,  nor  in  counties,  hundreds,  and 

catero  capientur  fines  ab  aliquibus  pro  court  barons,  any  fines  ihall  be  taken 

pulchre  plaeiiand'  (i),  neque  [pro  eo]  of  any  man  for  fair-pleading,  nor  fo 

quod non  occafionentur  [7.).     Et fcien-  that  any   occafion     Ihall    be.     And 

dum  eji^  quod  per  ijiam  con/iitutionem  it   is   to   be    known,    that    by    this 

non  tolluntur  fines  certi  {2)y  feu  pra~  adi  fines   certain,   or   loans   afTelTed 

Jiationes  arrentata  a  tempore  quo  domi-  fince  the  time  that  our  lord  the  king 

nus  rex  primum  transfretavit  in  Bri-  firft  pafied  into  Britain,  are  not  taken 

tanniam  ufque  nunc.  away. 

W.  I.  ca.  8.   1  E.  3.  cap.  8.  flat,  z,  Brltton,  fol.  31.  Fleta,  IL  2.  ca.  60.     (i  Ed.  3.  flat  2.  c.  %, 
3  Ed-  I.  c  6.  RegiA.  179.) 

Before  the  making  of  this  ftatute,  juftices  in  eyre,  the  fuitors 
.  in  the  courts  of  the  county,  hundred,  and  court  baron  did  ufe  to 
.  fet  fines  at  their  pleafure  upon  the  defendant  or  plaintife,  tenant  or 
demandant,  and  not  upon  the  councell  learned  for  vicious  plead- 
ing; and  the  reafon  thereof  was,  for  that  it  was  in  delay  of  juf- 
tice,  and  fo  a  contempt  to  the  court,  and  then  he  had  leave  to  T  1^3  j 
amend  it,  and  to  make  it  perfeft,  which  is  called  Beaupkder. 
This  ad  confifteth  upon  two  branches :  by  the  firft  all  fines  in- 
certain  for  vicious  pleading,  and  for  amendment  thereof,  are 
wholly  taken  away. 

By  i^he  fecond,  fines  certain  for  vicious  pleading,  and  amendment 
thereof  affeffed  fince  tiie  firft  going  of  H.  3.  into  Britain,  which 
was  in  the  14  yeare  of  his  raigne,  are  not  taken  away  by  this 
Hatute. 

(i)  Pro  pulcbre placitando.'l     In  truth  it  was,  as  hath  been  faid, 

as 
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as  well  in  refpefl:  of  the  vicious  pleading,  as  6f  the  faire  pleading 
by  way  of  amendment. 

This  extended  to  pleadings,  and  not  unto  counts,  Snd  plaints, 
neither  doth  it  extend  to  the  kings  higher  courts  of  juftice,  bnt 
to  thefe  foure  here  named,  for  in  the  higher  courts  there  were  faire 
and  good  pleadings ;  whereof  the  Englifh  poet  (fpeaking  of  the 
ferjant  at  law)  faith. 

Thereto  he  could  indite  and  make  a  thing. 
There  was  no  wight  could  pinch  at  his  writings 

(2)  Ncque pro  co  quod  noii  occafionefitiir.']  That  is,  that  for  that 
caufe  they  Ihould  not  be  occafioned  or  troubled. 

If  any  man  be  grieved  contrary  to  the  purview  of  this  fta- 
tute,  he  may  have  an  aftion  in  nature  of  a  prohibition  upon  this 
flatute. 

(3)  Non  tolluntur fnes  cerii.']  And  the  reafon  of  this  was,  for 
that  fines  certaine  grew  by  confent,  and  therefore  this  aft  tookc 
them  not  away,  for  o?nnii  conjenfiis  tollit  errorem;  and  I  have  feenC;; 
and  doe  know  in  divers  court  barons,  &c.  fines  certain  for  beau~ 
plcdcr  paid  to  tliis  day. 
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7  N  placito  vcro  dotls^  quod  dicitur 
unde  nihil  hahet  ( i ),  dentur  de 
catero  qitatuor  dies  per  annum  ad 
Ttiinus^  et  pluresji  commod'e  fieri  pcterit^ 
ita  quod  baheant  quinque  velfex  dies  ad 
minus  per  annum.  In  ojjijis  \_autem'\ 
ultima  prafentationisj  et  in  placito 
quare  impedit  (2)  de  ecclefiis  vacant i- 
biis^  dentur  dies  de  quinden'  in  quinden^ 
(3/\  ^^^  ''^^  iribus  feptima7iis  in  tres 
feptimanasy  pfout  locus  fuerit  propin- 
quus^  vel  remotus.  Et  in  placito  quare 
tmpedit^fi  ad  pri?nu?n  diem  ad  quern 
fujnmonitus fuerit  (5),  non  venerit  (4), 
nee  ejjhniuni  miferit  impcditor^  tunc  at- 
tachietur  ad  alawi  diem.y  quo  die  ft 
non  venerit^  ncc  ejfonium  miferit  (6), 
dijiringuiur  per  tnagnam  diJlriSiionem 
fuperius  datam.  Etf  tunc  non  venerit 
■per  ejus  defaltamfcribatur  epifopo  illius 
loci  quod  reclamatio  iinpeditcris  ilia  vice 
conquer enti  (8)  non  ohfijiat  ij)^  jalvo 
impeditori  alias  jure Juo^  cwn  inde  loqui 
•uoluerit.  Eadem  lex  *  de  attachiamen- 
tis  (9)  faciendis  in  07nnibus  brevibus 
ubi  attachiamenta  jacent  de  catero 
(^uoad  diflri^iones  faciendas)  firmiter 
objervetur  : 


T  N  a  plea  of  dower,  that  is  called 
unde  nihil  habet,  from  henceforth 
four  days  fhall  be  given  in  tlie  year  at 
tlic  leail-,  and  more  if  conveniently  it 
may  be,  fo  that  they  {hall  have  five  or 
fix  days  at  the  leaft  in  the  year.  In  af- 
lifes  of  darraine  prefentment,  and  in  a 
plea  of  quare  impedit,  of  churches  va- 
cant, daysfiiallbe  given  from  fifteen  to 
fifteen,  or  from  three  weeks  to  three 
weeks,  as  the  place  fhall  hap  to  be 
near,  or  far.  And  in  a  plea  of  quare 
impedit,  if  the  difturber  come  not  at 
the  firft  day  that  he  is  fummoned,  nor 
caft  no  efilbin,  then  he  fhall  be  at- 
tached at  another  day;  at  which  day 
if  he  come  not,  nor  caft  no  efibin,  he 
fhall  be  diflraincd  by  the  great  diftrefs 
above  given ;  and  if  he  come  not  then, 
by  his  default  a  writ  fhall  go  to  the 
bifhop  of  the  fame  place,  that  the  claim 
of  the  difturbcrfor  that  time  fliall  not 
be  prejudicial  to  the  plaiiitiftj  faving 
to  the  difturberof  his  right  at  another 
time,  when  he  will  fue  therefore. 
The  fame  law,  as  to  the  making  of 
attachments,  fliall  from  henceforth  be 

obfervcd 
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tbfervetur:  ita  tamen  quod  fecundum  obferved  in  all  writs  where  attach- 
attachiamentum  fiat  per  meliores  pie-  ments  lie,  as  in  making  diftrefles,  (o 
gtos,  ft  pofimodum  ultima  difirUiio.  that  the  fecond  attachment  (hall  be 
[Videartic'fuper  chartas  cap.  15.]  made  by  better  pledges,  and  after- 
wards the  laft  diftrefs. 

Vide  51  H.  3.  Dies  Communes  in  Banco,  in  placito  dotis.     (32  H.  8.  c.  21.  Fitz.  Jonr,  rS,  19* 
32.  II  H.  6.  4.  33  H.  6.  I.  Fitz.  Brief,  al.  Evilijue,  14.  21,  2Z.  27.  .32  H.  8.  c.  21.) 

The  mifcniefe  before  this  .i.fi  was,  that  in  a  writ  of  dower, 
unde  nihil  habet,  there  were  dayes  of  common  retourn,  as  in  other 
reall  aftions,  which  was  mifchievous  to  the  woman,  in  refpedl  of 
the  long  delay,  Ihe  claiming  bat  an  eftate  for  her  life,  which 
mlfchiefe  this  ftatut;,  as  by  the  letter  thereof  appeareth,  doth 
remedy. 

And  this  ftatute  in  favour  of  dower  is  alfo  extended  againfl  the 
vouchee,  for  this  a£t  faith,  in  placito  dotisy  and  the  vcuchse  is  in 
placito  dotis.  ^ 

(  I )   Unde  nihil  hahet.']     This  aft  extends  not  to  a  writ  of  right    3*^'^-  cap.ai. 
of  dower,  but  the  ilatute  of  32  H.  8.  extends  to  it,  neither  doth 
this  aft  extend  to  a  writ  of  dower  ad  ofiiiwi  ecclejia,  or  ex  aUevfu  pa- 
tris,  unlefTe  it  be  urJe  nihil  habet,  but  the  faid  adt  of  32  H.  8.  e.v- 
tends  to  every  writ  of  dower.  ' 

(2)  In  a[jijis  ultimce  prafentat'*  et  in  placito  quare  impedit.^    This   26  E.  3.  75. 
aft  extcndeth  not  to  a  u'rit  of  quare  non  admijit,  nor  to  an  iacum-    17  E.  3.  21. 
bravit,  but  onely  to  the  affife  of  darrein  prefentment,  and  quare  im-    ^^  ^*  3- J^"''  ^9' 
pedit,  and  the  reafon  thereof  is,  for  feare  of  the  laps. 

(3)  Dentur  dies  de  quindena  i^i  qu:ndcn.^'\      By  afTent  of  parties    iiH.  6.  23. 
a  longer  day  may  be  given  then  is  prefcribed  by  this  aft,  but  that 

affent  muft  be  entred  of  record. 

And  it  is  to  be  obferved,  that  by  the  common  law  great  delayes  44  E.  3.  5. 

bee  difallowed  in  foure  kindes  of  aftion?,  'viz.  in  all  writs  of  dower,  39  H.  6. 40. 

quare  impedit,  affife  of  darrein  prefentrnent,  and  affife  of  nonjel  dif-  Arric.  fuper 

ftifin,  and  therefore  no  proteftion  fhall  be  allowed,  or  ej/oine  de  '^fiar'-as,  cap.  15. 
fer'uitio  regis  fhall  be  caft  in  any  of  them. 

(4)  In  placito  quare  impedit  fi  ad  primum  diem  ad  quen  fummo-  Braifl.  1.  4.  fo. 
nittis  fuerit  Tion  venerit,  &c.]     At  the  common  law  in  a  quare  im-  ^4^'  ^+7* 
/f^/V,  the  proces  was  fummons,  attachment,  and  diftrefTe  infinite,  ^r^'-^'-^'^^ 
which  was  mifchievous  in  refpeft  of  the  laps,  now  it  is  provided  ^  H.e.l. 
that  if  he  appeare  not  at  the  graund  diftrcffe,  judgement  fhall  be 

given  for  the  plaintife,  and  a  writ  to  the  bifhop  awarded. 

(5)  S  ummonit  us  fuerit. '\      Put  the  cafe  that  upon  the  fummons,  14  E.  3. 
the  defendant  is  retourned  nihil,  and  at  the  attachment  and  dif-  ■^"^^'^1'^  '^' 
treffe,  nihil  a.Uo,  this  cafe  is  out  of  the  letter  of  the  ftatute,  for  the  "  ^  6%6^' 
defendant  was  never  fummoned,  bat  it  is  faid,  *  that  when  there  Lib.  5.  fbl.  41. 
be  two  mifchlefes  at  the  common  la<\',  and  the  leffer  is  provided  •  RegmJa. 

for  by  exprefle  words,  the  greater  ihall  be  included  within  the 
fame  remedy ;  this  cafe  when  nihil  is  returned  is  the  greater 
mifchrefe,  for  he  by  his  default  Ihall  lofe  nothing,  but  in  the  cafe 
provided,  the  defendant  by  his  default  ftiall  lofe  iiTuss,  and  the  law 
intends  that  he  will  rather  appeare  then  lofe  ifiiies. 

A  quare  impedit  is  brought  againft  two,  upon  the  dlilrefie  one    7  E.  3,  4. 
doth  appeare,  and  the  other  makes  default ;  in  7  E.  3.  it  was  re- 
folved  that  the  plaintife  (hould  not  prefently  have  a  writ  to  the 
biihop  againft  him  that  makes  default,  for  that  it  might  be,  that         f  t-?  c  1 

II.  Inst.  L  ^he         ^     ^^ 
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14  H.  7.  19  b. 
F.N.B.  39  b. 
13  E.  3.  bre.  al 
Evefque  21. 
SH.4.  2    10  H. 
€.  4.  Vide  hie 
c.  a.  &  13. 
Glanv.  !i.  i.  c. 
10,  II,  &c. 
Braa.  1.  5.  fo. 

334.  335.  ■S^':- 
Brit.  cap.  122, 
123,  See.  Fleta, 
lib.  6  ca.  7,  8. 
&c.  Mirror,  c  2. 
§  20.  De  Ef- 
foines,  &  cap.  5. 

'-*  27  H.  6.  I. 
26  H.  6  Efloine 
107.  10  H.  4  6. 
S  H,  3.  Efloine 
195.  W.  2. cap. 
17- 

Mirror  ubi  fu- 
pra. 

Mirror  ubi  fu- 
pra. 


Vide  12  E.  2. 
Stat,  de  effonio 
calumniando. 
34  H.  6.  28. 
»  H.  4.  I.  b. 
22  H.  6.  45. 
33  H.  6-  1.  a. 
F.N.B.  38.  n. 

a  H.  4.  I . 
24  E.  3    37. 
38  £.  3.  iz. 

13  E.  3.  bre.  al 
Evefsjue  19. 


54  T.  3. 


the  other  that  appeares  (hall  have  againft  the  plaintife  a  writ  to 
the  bifhop;  and  it  was  there  laid,  that  it  was  not  reafonable,  that 
upon  one  originall  the  plaintife  fliould  have  one  writ  to  the  bifhop 
for  him,  and  another  againft  liiin;  but  this  notwith {landing  the  - 
plaintife  by  this  acl  ought  to  have  againft  him  that  makes  default 
a  writ  to  the  bifhop ;  and  it  is  not  againft  reafon,  if  the  other  de- 
fendant can  bane  the  plaintife,  for  him  to  have  a  writ  to  the  bifhop 
againft  the  plaintife  by  the  common  law,  and  fo  bee  the  later  bookes, 
and  common  experience'  at  this  day. 

(6)  T'utic  o.ttachietur  ad  alium  diem,  quo  die  jl  non  •venerlt  nee  ef- 
fonium  7!iiferi't.'\  EJfoniu7?i,  or  exotiium  is  derived  of  the  French  verb 
effonier,  or  exonier,  whicli  fignifieth  to  ex'cufe,  fo  as  an  efloine  in  • 
legal)  underftanding  is  an  excufe  of  a  default  by  reafon  of  fome 
impediment,  or  difturbance,  and  is  as  well  for  the  plaintife  as  the 
defendant,  and  is  all  one  with  that  which  the  civilians  call  excufatio. 
*  Of  efToines,  there  have  been  (as  we  reade  in  our  bookes)  five 
kindes,  njix,.  i.  De  fernjitio  regis.  2.  In  terram  faiiBam.  3.  TJU 
tra  mare.  4.  De  7?:aIo  lefli,  in  our  old  bockes  called  ejjoniiim  de  re- 
Jtantifa.  5 .  Et  de  malo  'vetiiendi,  and  this  laft  is  the  common  ef- 
foine,  which  is  intended  in  this  aft. 

In  a  quare  ifiipedity  or  darrein  prefeniment,  an  efToine  ds  fewice  le 
roy,  ad  terra?n  fantlam,  or  ultra  7nare  lyeth  not  for  doubt  of  the 
laps,  but  a  common  effoine  lieth,  and  of  efToines  the  Mirror  faid 
well,  Ahujion  eji  que  faux  caujes  de  ejjhines  font  re/cei-vable  de  cy  que 
droit  ne  alloive  fauxi77ig  in  7iul  cafe,  iS  abufion  ej}  dallo-iver  ejfoine  in 
perfoncl  a£iion%  for  the  fame  author  treating  De  articles  per  'viels 
roys  ordein,  faith,  Ordein  fueront  ejfoines  in  Tnixt  aBions,  Iff  realls,  i^ 
ne  in  perfonels;  and  I  finde,  not  in  Glanvill  any  efToines,  but  in  real! 
and  mixt  aftions,  but  before  tl»e  making  of  this  adl,  efToines  were 
allowed  in  perforall  aflions. 

Non  jacet  ejjbniuir,,  quia  fuTnmcnitio  tcjiifcata  non  eft,  'vel  par  non 
attachiatur,  eo  quod  vicccojnes  manda'vit  quod  71071  eft  tn^uentus. 

(7)  Per  ejus  defalia7n  fcribatur  epiftopo  quod  reclamatio  impeditoris 
ilia  -vice  conquere7iti  non  ol-ftftat.'\  Upon  thefe  words  of  this  aft 
the  plaintife  fhall  have  a  writ  to  the  bifliop  without  making  of  any 
title. 

The  flatute  faith  only,  Scribatur  epiftopo,  and  yet  the  plaintife 
fhall  have  both  a  writ  to  the  bifhop,  and  befides  a  writ  to  enquire  of 
damages;  if  the  bifliOp  be  out  of  the  realme,  a  writ  to  the  bifnop 
may  be  awarded  to  his  vicar  generall,  for  he  is  in  place  of  the 
bifliop. 

If  the  defendant  appeare  at  the  grand  diftrcfTe,  and  take  a  day 
by  prece  partiu/.:,  ar.d  after  make  default,  no  writ  fhall  be  awarded 
to  the  bifliop,  for  this  cafe  in  refpeft  of  his  appearance  is  out  of 
the  ftatute,  but  a  new  diftrefTe  fhall  be  awarded. 

(8)  Cciquere/ui.l  The  king  fhall  take  the  benefit  of  this 
Uatute. 

(9)  Eade7n  lex  de  aitachlamentis,  &c.]  This  is  the  laft  claufe  of 
this  chapter,  and  is  to  be  underftood  according  to  the  letter,  aud 
necdeth  not  any  expcfuion. 
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CAP.     XIII. 


7^  Tfdendum  ejl  \qnocr\  pojiquam  aii' 
^~*  quis  pofuerit  fe  in  inqiiifit'tonem 
aliquant  (l),  qua  emerferit^  vel 
emergere  poterit  in  hujufmodi  bre- 
viifUSy  non  habebit  mji  unicum.  ef- 
fonium  (2),  velunicam  defaltam  {3), 
ita  quod  ft  ad  diem  ftbi  datum  per  ejja- 
niumfuum  non  venerit^  aut  fecundo  die 
defaltam  fee erit.^  tunc  inquijitio  ilia  per 
ejus  defaltam  capiantu  r^fecundum  inqui- 
fiticnem  illam  ad  judicium  procedatur. 
Si  vera  inquijitio  ilia  capta  fuerit  in 
comitatu  (4)  coram  vicecom'  vel  coro- 
natore^  ad  jujliciarios  domini  regis  ad 
certum  diem  efi  remittend\  Etfipars 
rea  non  venerlt  ad  diem  illum^  tunc 
propter  defaltam  ipfias  ajjignetur  et 
alius  dies^  fecundum  difcretionem  jujii- 
ciarioram-y  et  tnandetur  vicecomiti,  quod 
ad  diem  ilium  faciat  eum  venire  ad  au- 
diendum  judicium  (ft  velit)  fecundum 
inquijitionem  illam.  Ad  quern  diem  ft 
non  veneritypropter  defaltam fuam pro- 
cedatur ad  judicium,  Eodem  modofat, 
ft  non  veniat  ad  diem  fibi  datum  per 
effonium  fuum. 


A  ND  it  is  to  be  known,  after  that 
a  man  hath  put  himfelf  upon  any 
enqueft,  tlie  which  hath  or  mult 
pafs  in  fuch  manner  of  writs,  he  {hall 
have  but  one  eflbin,  or  one  default; 
fo  that  if  he  come  not  at  the  day  given 
to  him  by  the  efToin,  or  make  default 
the  fecond  day,  then  the  enqueft  fhall 
be  taken  by  his  default,  and  accord- 
ing to  the  fame  enqueft  they  (hall 
proceed  to  judgement.  And  if  fuch 
enqueft  be  taken  in  the  county,  before 
the  fherifF  or  coroners,  it  {hall  be  re- 
turned unto  the  king's  juftices  at  a 
certain  day;  and  if  the  party  defend- 
ant come  not  at  that  day,  then,  upon 
his  default,  another  day  {hall  be  af- 
figned  to  him  after  the  difcretion  of 
the  juftices ;  and  it  {hall  be  command- 
ed to  the  {herifF,  that  he  caufe  him 
to  come  to  hear  the  judgement,  if  he 
will,  according  to  the  enqueft;  at 
which  day,  if  he  come  not,  upon  his 
default  they  {hall  proceed  to  j  udgement. 
In  hke  manner  it  {hall  be  done,  if  he 
come  not  at  the  day  given  unto  him 
by  his  efToin. 


Dier,  5  Eiiz.  224.   15  Eliz.  324. 
pi.  327.  Salk.  216.) 


(Fitz.  Eflbin,  21.  33,  34.  33.   100.   130.   159.  Godbolt  236. 


The  mifchlefe  before  this  ftatute  was  for  the  great  delay  that  2R.3,Eflb.i59. 
might  ccme  to  the  plaintife  in  any  perfonal!  aftion. 

(i)  In  inquijitionem  aliqita7n.'\  That  is,  when  ifiue  is  joyned, 
and  the  defendant  ponit  fe  fuper  patriam,  ct  pradifi'  qmrens  fimilitcr. 

This  ftatute  extendeth  not  to  a  demurrer  in  law. 

In  an  aftion  of  debt  un  cujiome  de  London  f nit  alUdge  ^  denie  per  21  E.  4.  741  7?. 
h  pV :  this  iffue  fhall  not  be  tryed  by  inqueil,  but  by  the  certificate 
of  the  maior  by  the  mouth  of  the  recorder,  proces  ijfuiji  al  malor  a 
certifier  a  quel  jour  h  def  pria  dejire  efoine,  and  v/as  eflbined  by  the 
opinion  of  the  whole  court,  for  this  tryall  was  not  per  patriam. 

(2)  Niji  unicum  ejcnium.     Here  efonium  is  taken  for  a  common   19E.  3.  effjine 
effoihe,  and  extendeth  not  the  effoine  de  Jeruitio  regis,  (3c. 

This  is  to  be  undernood  where  an  eilbine  doth  lie,  for  this  aft 
reftraineth  delaies,  and  giveth  not  any,  where  none  was  before. 
And  therefore  affer  iffue  in  a  fcire  fac\  the  defendant  ftiall  not  be 
elToined,  becaufe  no  eilbine  lyeth  in  that  cafe,  tt  fic  defimiliius. 

L.  2  But 


19  H.  6. 
25  E.  3. 
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z  £.  4.  19. 


ftoE.  3.Eflb.  30. 

22  E.  3,  4.  7. 

a  R.  2.  eflbine 

159. 

14  H.  6.  I. 

Dier,  5Eliz.224. 

11;  Eliz.  324. 
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J4  H.  6. 19. 

9  H.  5.12,  13. 
Dier,  ubi  fup. 
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Bi;t  if  there  be  divers  tenants  in  z  precipe,  or  divers  defendants 
in  a  perfonall  aftion,  albeit  in  law  they  be  but  one  tenant,  crone 
defendant,  yet  each  of  them  fliall  have  one  eflbine;  and  fo  hath 
this  aft  been  expounded. 

(3)  Vet  unicam  defaltam,  &c.]  Upon  confideration  of  thefe 
words,  and  of  thefe  words  fubfequent,  tunc  inquijitio  ilia  per  a'^/^/- 
/««:  c^/i/<2/«r,  two  conclufions  are  collefted.  1.  That  this  aft  ex- 
tendeth  to  the  defendant,  and  not  to  the  plaintife,  becaufe  the  de- 
fendant maketh  default,  and  on  the  plaintifes  fide  it  is  called  a  non- 
fuit :  alfo  the  enqueft  is  awarded  by  the  default  of  the  defendant. 
And  laftly,  the  mifchiefe  was  for  the  delay  cf  the  plaintife  by  the 
defendant,  and  therefore  the  delay  which  the  plaintife  maketh 
himfelfe  is  out  of  the  mifchiefe,  and  remains  at  the  common 
law. 

The  fecond  conclufion  is,  that  this  aft  is  to  be  underflood  in  an 
aftion  perfonall,  for  that  no  enqueft  in  any  aftion  reall  can  be  taken 
by  default. 

(4)  Si'vero  inquijitio  captafuerit  in  comitatu,  &c.}  The  meaning 
cf  this  claufe  is,  that  if  after  ifTue  joyned  in  a  bafe  court,  the  de- 
fendant hath  had  his  eflbine,  yet  if  the  plea  be  removed  before 
the  kings  juflices,  he  fliall  have  another  eflbine  before  the  juftices, 
for  the  proceeding  in  the  bafe  court  is  not  of  record  above. 


CAP.     XIV. 


7^  E  chartls  vero  exemptionls^  et  11" 

bertatis  {\)t  ne  ponantur   im^- 

ir antes  in  affifis,  juratis^  vel  recogni- 

tionihm  aliquibus :  provifum  eji^  quod 

ft  adeo  necejjarium  fit  eorum  juramen- 

tu/fif  quodfne  eis  jujlitla  exhiberi  non 

poterit  (velut'i  in  magnis  aJJifiSy  et  in 

perambulationibuSf   et   in   chartis    vel 

fcriptis  conventionum-y  uti  fusrunt  tejles 

uominati  (2),  aut  in  attinclis^  vel  alii s 

■  confimilibusj   jttj-ar'    cogantur^  falva 

fibi  alias  libertate^  et  exempticne  fua 

pradi^a  (3J. 


CONCERNING   charters  of 

'  exemption  and  liberties,  that  the 
purchafer  fliall  not  be  impannelled  in 
afTifes,  juries,  and  enquefts  j  it  is  pro- 
vided, that  if  their  oaths  be  fo  requi- 
fite,  that  without  them  juftice  cannot 
be  mini{lred,as  in  great  aflifes, peram- 
bulations, and  in  deeds  or  writings  of 
covenants,  (where  they  be  named  for 
vvitneffes)  or  in  attaints,  and  in  other 
cafes  like,  they  fhall  be  compelled  to 
fwear;  faving  to  them  at  another 
time  their  for efaid  liberty  and  exemp- 
tion. 


W.  2.  cap.  28,  29  H.  6.  c.  3.     (34  11.  6.  25.  18  H.  8.  5.) 
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Moyle. 

ai  E.  4.47.1. 


per  (1)  De  chartis  vero  exemptionis  et  libert^fis,  &c.]  Hereby  it 
appeareth  that  this  aft  is  in  affirmance  of  the  common  law,  for 
every  charter  of  any  franchife  or  liberty  whatfoever,  by  reafon 
whereof  there  ftiould  be  a  failer  of  juftice,  is  void  and  of  none  ef- 
feft  in  law,  as  in  the  cafe  of  conulaas,  and  this  cafe  of  exemption. 

la  this  aft  there  be  foure  examples  fct  downc,  a/iz.  the  grand 
aflife  in  the  writ  of  right,  in  the  writ  of  rationahilibus  dinjijis,  here 
Brolu  exempt  6.  Called  in  perambulationibas,  m  deeds  where  witnefl'es  be  named, 
and  in  attaints. 

Rationabilibus 


39  ^-  3- 

12  E.  4. 
35  H.  6. 


IS- 
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Rationahilihus  Jivijis.  ] 

Magna  ajjifa  inter  Priorem  de  Tynemunue  petentem,  {S?  Simonem  de   Pafch.  1 8  E.  i. 
Rucefire  tenentem,  de  eo  quod  idem  Simon  permittet  rationabiles  di-jifas    rot.  65.  m  Banc. 

Jieri  inter  terras  i^us  Prioris  in  Weibam,  fs"  terras  ipjlus  Simonis  in      "/    ^wvh»» 
Riueftre,Jicut  ejft  debet  l^ /eUt.     Et  unde  idem  Simon  qui  tenens  eji  po-   divifis. 

fuit  Je  magnam  ajjijam  illaat,  l^  petit  reccgn'  fiCri,  ulnim  ip/e  majus    Magna  Aflifa 

Jus  babet  in  quindecim  acris  terr<£.  If!  quinde^rim  acris  mortr,  cum  pert  in'    utrum  ipfe  ma- 
/■«  Ruceftre  •  per  mttaslsi  divijds  Jub/aiptasy/ci!.  incipiendo  apud  alt  am  j"s  jus,  &c. 
viam  qua  extendit  fe  ultra  Svjalnfpotlecke,  \3  fie  defcendendo  per  Sivaln-    *.  ^"  '"^^^  * 

fpotleche  verf/is  aujlrxm  u/q.  Ryfdcnbume,  uhi  Svsalnfpotleche  l^  Ryjden- 
hurne  conjungunt,  ^  fie  afcendendo  in  Ryfdenburne  'verfus  boream  u/que    Vide  Mich.  3  E. 
Alde'wyluTwoay,  l^  fie  adbuc  per  Ryfilenburne  'verfiis  boream  tifque  le    I'lBar.c.  rou 
Redeford,  uhi  aha  'via  tranfit  ijerfits  novum  Cafirumfuper  Tynam  ficut    p  •  . 

illas  tenet.  An  pntdicius  Prior  p:r  met  as  ^  di-vijas  fithfiriptas,  wa;.    Bern.  &  Prio- 
ineipiendo  apud  Redeford,  ^  fi^  P""  oltam  'uiam  "jerfiis  accident  em  ufq,    rem  di  Hida- 
•  hIunUfhe:ied,  ^S  fie  'verj'us  occidintem  per  altam  'viatn  u/q.  S'vjalnfpot-    ^'^^  Pafch. 
lecbe,  l^  fie  de  S-ivaln/polleebe  ver/us  auJJrum  u/que  Ry/denburae,  i^  fie   ^^-  *•  '"^f,*"*^* 
de  Ryfdenburne  njer/us  boream  a/cendendo  u/q.  Rede/ord pnedi^'  fiut  illas    j^f  "E'^iziliL. 
exigit :  ven*  recogn'  in/orma  pnsdid.  per  lVilii;lmu?!i  de  Haullon,  Ro-   reford  &  Petr. 
bertum  de  In/ula,  Nickolaum  de  Puncbardon,   Ichannem  de  Oggeill,  lo-    Corbet  peram* 
hannem  de  Eflington,  Riebardum  de  Hor/ele,   Hugomm  Gabion,  Wal-    p^l^^^V  ^'''^•' 
terum  de  Egloytbenebam,  David  deCoupland,  FrancoTum  Tyeys,  Henri-   .     t"     S    '<> 
cum  de  Dytheend,  i^  Robertiun  du  Mansr,  Iff  modo  'veniunt  pradicP 
Simon  I5  Prior  per  attorn' /uos:  Et  pradicii  milites  /uper /acramentum   Veredidham. 

fiium  dicunt,  quod  pradietus  Simon  majus  jus  habet  in  pradi3is  tent-   Judicium. 
mentis  per  pradidas  diuijds  per  quas  ilia  tenet,  quam  pnsdidus  Prior      *  f  I28  1 
per  di'vi/as  per  quas  ilia  exigit.     Idea  eonfideratum  ejl,   quod  pnsdidus 
Simon  eat  inde  fine  die,  ^  teneat  preedidum  teuemsntumfibi  iff  bteredi. 
bus  fids  per  pradidas  di'vi/as,  fiil.  incipiendo  apud  Sivalne/potlecbe  ubi 
alta  -via  extendit  fi  ultra  Siualne/potleche,  ^fic  de/esndendo  per  S-ivalne- 

fpotleche  njer/us  au/trum  u/q.  Ry/denburru  iibi  Sivalns/petlecbe  Iff  Ry/den- 
bume  cenjttngttnt,  l^  fie  a/eudendo  per  Ry/denburne  --jer/us  boream  ufipi 
Aldc'wyhatrvjey,  £5*  fi:  adhuc  per  Ryjdev.burm  'ver/us  boream  u/que  le 
Redc/crd  ubi  alta  'via  tranfit  'ver/us  ni'vum  Cafirum/uper  Tynam,  quiete 
de  pradido  Priorel£  /uceeJToribus/u:s,el  ecclefia  J'ua  de  Tynemu-jue  im-    Finale. 

perpetuum,  Iff  Prior  in  mijerlcordia,  ISc. 

Magna  afija  inter  Priorem  de  Tynemwwe  petentem,  ^  Richardum   Pafch.  i8  E.  i, 
Turpin  tenentem  de  eo,  juod  idem  Ricbardus  permittet  rationabiles  di'vi-   i"  Banco,  rot.72. 

fas  fieri  inter  terras  iffius  Prioris  in  Wylum,  i^  terras  ipfius  Riebardi  in   M-^h.^'g  E.  i. 
Hogbton,  ficut  ejje  debent  l^ /lent,  et  unde  idem  Ricbardus,  qui  tenens  efi   in  Banc.  rot.  76, 

pe/uie  /e  in  magna  aj/t/am  illam,  et  petit  recogn'  fieri,  utrum  ip/e  majus   Northumb. 

jus  babet  in  medietate  decern-  acrarum  mora;  'viginti  acrarum  terra,  et 

fixaginta  acrarum   bo/ci,   cum  pertin'  in  Hcghtcn,  per  met  as  et  di'vi/as 

/ubjcriptas,  'videl.  incipiendo  ex  parte  bereali  de  le  Tb-jjertcnerdike,  et 

fi.c  I'ei/us  boream  u/q.  ad  eur/um  aqua  qua  currit  inter  le  Str other  de 
Hogbton,  et  le  S  trot  her  de  Rucefire,  et  fie  ficut  cur/iis  illius  aqua  /e  ex- 
tendit 'ver/us  occidentem  u/que  Rede/ord,  et  fie  de/cendendo  'ver/us  au- 

firum  u/q.  le  Holle/ord,  et  fie  del  Holle/ord  de/cendendo  'verjus  aufirum 
i/q.  Ryjdenburne,  u/que  ad  terram  arabilem  de  JVylum,  et  fie  per  /o/- 

faium  eju/dem  terra  u/que  lei  Longhing  quod  'venit  de  bo/eo  de  JVylum,  et 

fie  de/eendiindo  'verfiis  aufirum  ficut  Sygpeth-ivay  fi  extendit  inter  boj'cum 
de  Hogbton,  et  bofium  de  JVylum,  et  u/q.  JVylum  Halugh,  et  fie  per 

fofiatum  quod  /e  extendit  'verj'us  orientem  inter  Jf^lum  Halugh  et  bo/- 
<um  de  Hogbton  u/q.  Albery/rother  in  parte  oecidentali,  et  fie  per  par- 
tem occidenialem  de  Alberyfirstber  I'erjits  aufirum  ujque  les  Putlys  per 

L  3  partem 
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partem  occidentalem,  et  fie  de  les  PuUys  'verfus  occidentem  per  quod- 
dam  fojfatum  ufq.  quoddam  Run  quod  fe  extendit  ujque  aquam  de  Tyne 
fal'va  cojnmunia  paflara^  eidem  Priori  'et  fucccjjoribus  fuis  in  pra^dida 
mora  de  Hcghton  vfqv.e  le  Th=ivertonerdike  per  partem  occidentalem,  et 
fie  per  parte?n  cceidentalem  de  le  Br-hill,  et  de  Hyndefchanue,  et  fie  iier- 
fus  aujlrum  defceiidendo  per  le  Grencleghe,  et  fie  nfque  Sygpeth-way  ficut 
ea  tenet,  an  pra^diclus  Prior  per  vietas  et  dinjifas.  fiihfcriptas,  'videlicet  in- 
cipiendo  in  parte  horeali  in  Wylummore  defi:endendo  nier/us  aujlrum  per 
le  Th-xvertoncrdike  ufque  Thcrnra-jje,  etfic  de  'Thornra'-we  ufque  Martin- 
pol  'verfiis  aiijirion,  et  f,c  de  Martinpcl  ufque  Aldehe-iuey  et  fie  defcen- 
L   129  J  dendo  per  le  Haldehey--way  -verfus  aufirum  ultra  Ra'venefburne,  et  fie  de 

Ranjenefbicrne  verfus  aufirum  et  iterum  ultra  Ra-venefhurne,  et  fie  de 
Ravcnefburne  'verfus  aufirum  ufq,  Standandefian,  etfic  de  Standandejfan 
'verfus  aufirum  if  a.  le  Fifijere^Mey  ufq.  aquam  de  Tyne  fieut  ilium  exigit, 
Venit  recogn"  in  forma  pr^tdiBa  ter  Williehnum  de  Hauleton  Rohertum 
*  de  Infula,  Niehol'  de  Punehardon,  lohannem  de  Oggill,  lobannem  de  Ef- 

lington,  Rohertum  de  Glantingdon,  Richardum  de  Horfiee,  Hugcnetn  Go- 
by on,  Walterum  de  Egleyntham,  Da'vid  de  Coupeland,  F random  'Tyeisy 

yerediaum.  y  Hcnrie'  de  Dycheend.    Et  modo  veniunt  pradid'  Riehardus,  ^  Prior 

per  atturnatcs  fuos,  ^  pradiBi  viilites  fuper  faerum  fuum  dicunt  quod 
pradiclus  Riehardus  majus  jus  habeat  tenendi  medietat''  pradiSiorum 
ten''  per  eafdetn  met  as  Iff  di-x'ifas,  per  quas  idem  Riehardus  fuper ius  clam*, 
quam  pradiclus  Prior.  Idea  eonfiderat'  efi  quod  pr  ad  ictus  Riehardus 
eat  inde  fine  die,  $5"  tcneat  medietat.  pradidorum  toi'  cum  pertinen* per 

Judicium  finale  pradidas  tnetas  &  di'vifas,  per  quas  illam  clam''  fihi  &  hared'fuij 
quiete  de  prcedido  Priore  i^  fucecfforibus  fuis,  13  ecelefia  fua  de  Tyne- 
munve  imperpetiium.     Et  Prior  in  miferieordia. 

Vide  Mich,  i8  E.  i.  in  Banco  Rot.  76.  Northumb.  a  notable 
record.  For  this  writ  de  rationabilibiis  divifis,  and  the  writ  de 
perambulatione  fac',  vide  Rsgiih  157.  b.  Glanvill,  lib.  9.  cap.  14. 
Brafton,  lib.  4.  fol.  207.  a.  21 1.  b.  De  perambulatione  fac'  lib.  5. 
372.  a.  &  444.  De  rationabilibus  divifis.  Fleta,  lib,  4.  cap.  15. 
lib.  5.  cap.  9,39.  31  E.  I.  Droit,  70.  5  E.  3.  fol.  12;  28  E.  3. 
fo.43.  14  E.  3.  tit.  Aid  2-?.  29E.3.45.  45  E.  3.  4.  3  E.  4.  10. 
F.N.  B.  128.  m.  &c.  133.  d.  &c.  Vet,  73,  74.  Coke,  lib.  intr. 
565,  566.  lib.  intrat.  Rail.  541.  495. 

Upon  all  thefe  records  and  books,  the  learning  of  thefe  two  writs 
flandeth  thus: 

1.  This  writ  of  rationabilibus  divifis  is  a  writ  of  right  in  his 
nature,  wherein  batiaile,  and  the  graund  affife  lieth,  and  judgement 
finall  (hall  be  given :  in  this  writ  the  view  and  voucher  is  to  be 
graunted,  and  efples  are  to  be  laid,  and  this  writ  efi  breve  ad- 
njerfarium. 

2.  The  writ  de  perambulatione  faeicnda,  is  no  writ  of  right  in  his 
nature,  and  is  breve  a?nieabile,  and  had  by  conf?nt  of  parlies. 

3.  The  perambulation  may  be  made  as  well  by  commiffion  to 
certain  perfons  as  by  writ;  but  the  proceeding,  de  rationabilibus 
divifis,  is  by  writ  onely. 

4.  This  is  common  to  them  both  for  a  divifion  to  be  made  be- 
tween fcverall  townes  or  hamlets.  - 

•  5,  If  it  be  for  a  divifion  between  two  counties,  for  the  bet- 
ter diredions  of  fherifrbs,  coroners,  and  otlicr  the^  kings  officers, 
and  minifters,  it  mull  be  done  by  the  kings  commiffion  under  the 
great  feale,  but  the  divifion  hereby  mads  fhall  not  elloppe  or  con- 

tlude  the  parties  interelTed  in  the  land. 

Upcu 
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Upon  the  verdift  in  any  of  the  four  examples  before  mentioned, 
no  writ  of  attaint  doth  lie;  then  followeth  thefe  words,  Et  in  alUs 
cafibf^  conjimilibui  :  thefe  by  the  letter  of  this  ftatute,  muft  be  fucb, 
as  thereupon  no  attaint  doth  lie ;  as  in  the  parti: ione  fac* ,  and  other 
iaqueih  of  office,  as  hath  been  faid :  but  all  charters  tending  to 
the  failcr  of  jullice,  are  void  by  the  common  law,  without  any  aide 
of  this  adl:  as  if  there  be  not  fufficient  hundreders,  befides  thofe 
that  hare  charters  of  exemption,  for  triall  of  an  ifTue  in  an  aflion, 
wherein  an  attaint  doth  lie,  there  charters  fhall  be  difallowed,  be- 
caufe  fine  eis  jujiiiia  exhibcri  non  pctefi,  and  fo  in  all  other  like 
cafes :  fo  if  the  king  graunt  an  exemption  to  all  the  freeholders  in 
one  county,  and  to  all  the  citizens  in  a  city,  this  is  void. 

(2)  In  cbartisyi^c.  ubi  teftei  fuerint  nominati.'\  Hereby  it  ap- 
peareth,  that  by  the  common  law,  the  witneffes  named  in  the  deed  f  I  "lO  ] 

fliculd  joyne  with  the  enqueft,  or  elfe  the  charter  of  exemption, 
De   ajjifis  juratis  et  reco^nitionibus  aliqaibuf^   Oioald  not  have  freed    i  Part  of  the  Tn- 
them.    Vide  the  firll  part  of  the  Inftitutes,  and  fee  before  cap.  6.      ftitutes,  fed.  i. 

In  attindis.'l  Hereby  appeareih  that  the  writ  of  attaint,  which 
by  our  old  books  and  auncient  records  is  called  ^^^-f  tie  con^jic- 
tione,  was  given  by  the  common  law,  and  the  forme  of  the  writ  is 
fet  downe  in  our  auncient  authors  at  the  fuite  of  the  party  grieved: 
and  it  appeareth  by  the  Regifter  that  no  writ  of  attaint  reciteth  any 
ftatute,  and  the  judgement  in  the  writ  of  attaint  is  fearful!  and 
penall,  and  given  by  no  ftatute,  and  this  is  proved  by  this  aft, 
which  nameth  attaints,  and  is  before  any  aft  of  parliament  in  print 
made  concerning  attaints. 

And  it  feemeth  by  our  old  bookes  and  auncient  records,  that  by 
the  common"  law,  it  lay  as  well  in  plea  reall  as  perfonall.  Vide 
Regift.  122.  Mirror,  cap.  3.  De  Attaints.  &  cap.  2,  §4.  De 
Loiers.  Glanville,  lib.  2.  cap.  19.  Brafton,  lib.  4.  fol.  289.  Fleta, 
lib.  5.  cap.  21.  34.  Britton,  cap.  97.  fol.  237.  6  H.  3.  tit.  Attaint, 
7^, &73.  15  H.  3.  ib.  74.  Temps  E.  I.  ibid.  7c.  12E.  i.  ib.  71. 
3oAfr.  24.  28E.  3  91.  44E.  3.  2.b.  Temps  R.  2.  Conufans,  88. 
3  H.  4.  15.  Fortefcue,  ca.  26.  f .  N.  B.  107.  k.  W.  i.  cap.  38.  47. 
I  E.  3.  cap.  6.  5  E.  3.  cap.  6,  7.  28  E.  3.  cap.  8.  34  E.  3.  cap.  7. 
23  H.  8.  cap.  3.  See  the  firll  part  of  the  Inflitutes.  Seft.  514. 
Verb,  en  Attaint. 

But  fome  fay  the  writ  could  not  be  obtained  without  difficulty 
(becaufe  he  had  other  remedy  to  try  it  in  an  aftion  of  higher  na- 
ture) and  therefore  the  ftatutes  were  made.  S?e  the  llatute  of  W  i. 
cap.  38.  and  the  expofuion  thereupon,  and  a  judgement  given. 
Mich.  5  E.  I.  Of  an  attaint  heare  what  the  Mirror  (kith.  En  temps 
It  roy  Henry  le  primer  efioit  ordein  \5  communement  afientu  que  jurors 
in  enquejls,  l5c.  in  attai.its,  et  tiels  autres  ne  prendront  rien  de  loiers, 
i^c.  See  the  other  ancient  authors  and  books  above  cited ;  by 
them  it  appeareth  how  neceffary  the  reading  of  auncient  authors 
and  records  be  for  the  knowledge  of  the  common  law,  and  how  the 
ftatutes  concerning  attaints  are  but  in  affirmance  of  the  common  SesW.  i.  cap. 
law,  for  the  plaintife  may  have  upon  them  the  penall  and  fevere  3?. 
jadgcment  given  by  the  common  law.     Vide  40.  Afl".  23.  40  AiT.  25. 

If  a  man  have  a  charter  of  exemption,  and  fheweth  it  to  the  fhe-   f.N.B.i6-,i66 
nffe,  yet  notwithftanding  he  may  retourne  him,  for  the  fheriiFe  is    Act  D. 
not  to  judge  of  his  charter,  nor  to  allow,  or  difallow  thereof;  but    39  E-  3-  ^S- 
if  he  will  have  the  effeft  of  his  charter,  he  mull  fue  out  a  writ  of  "^  \:  \  ^o. 
allowance  of  his  charter,  and  deliver  the  writ  to  the  fheriffe,  and  •** 
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Ihew  his  charter  to  him,  and  then  if  the  Iheriire  retourne  him,  he 

may  have  his  aftion  upon  his  cafe  againft  the  {herifFe,  and  fo  muft 

our  old  and  other  books  be  intended. 

18  H.  8.  5.  After  the  fherifFe  hath  retourned  him,  if  a  full  jury  doe  appeare, 

then  he  may  fhew  forth  his  charter,  and  if  the  plaintifFe  confeffe  it, 

he  {hall  be  difcharged,  but  if  the  plaintifFe  faith  that  he  is  not  the 

fame  perfon,  it  fhall  be  prefently  tried,  and  fo  in  the  like  cafe;  but 

he  cannot  plead  his  charter  for  his  difcharge  before  a  full  jury  doe 

appeare,  for  if  any  anfvver   bee  made  thereunto  the  jury  muft 

try  it. 

41  E,  3.  exemp-       Such  generall  charters  of  exemption  in  afflfes,jurati5,  et  recogni- 

'^'°\tr  tionibus,  as  in  this  afl  are  mentioned,  (hall  not  be  allowed  where 

25  H.  6.  excmp-  ^^  ^^"S  ^^  either  fole  party,  or  where  the  fuite  is  ta7n  pro  domino 

tion  5.  r-ege  quam  pro  feipfo,  without  thefe  or  the  like  words,  licet  tangat 

710S, 

18  E.  3.  20.  Salvafemper  alias  libertate  et  cxemptione pra:di£u..'\     And  fo  it  is 

3^*  6-  ^4'  in  cafe  of  conufance,  and  of  a  protedion,  the  party  may  waive  the 

3       •  o.  32.        benefit  of  it  in  one  aftion,  and  yet   take  the  advantage  of  it  in 

another:  and  fo  if  a  non  omittas  be  awarded  within  a  franchife  that 

hath  retourn  of  writs,  yet  he  fhall  in  other  fuits  enjoy  it. 


[131J  CAP.     XV. 

"KTIJLLI  de  cater 0  I'lceat  (i)^ac  T  T  fliall  be  lawful  for  n©  man  from 

quacunquc  caufa  diJiriSiiones  fa-  henceforth,   for   any    manner   of 

cere  {'^^  extra  feodum  fuum^  nee  in  via  caufc,  to  take  diftreffes  out  of  his 

regioy  aut  in  communi  flrata  (2)  nift  fee,  nor  in  the  king's  high-way,  nor. 

domino  regi  et  mini/his  fuis  [i^)fpecia-  in  the  common  ftreet,  but  only  to  the 

lem  aiithjritaUm  ad  hoc  habentibus,  king  or  his  officers  having  fpecial  au- 
thority to  do  the  fame. 

Fleta,  I'lb,  2.  ca.  41.  W.  i.  c.  16.  Artie.  Cleri,  ?ap.  9.  Artie,  fuper  Cart.  ca.  iz.  51  H.  3. 
Pift.  de  Scaccar.  (8  Rep.  60.  7  H>  7.  i.  22  Ed.  4.  49,  Fitz.  Bar.  23i.  Fitz.  Trefpafs,  188.  Fitz. 
Brief,  51 !,  842.  Fitz.  Avowry,  87,232.  Raft.  226.  Regi.'^.  98.  183.  9  Ed.  2.  flat.  i.e.  9.  2  Inft. 
131.  Cro.  EI.  710. 

13  E.  4.  6.  The  mifchiefe  before  this  flatute  was,  that  whereas  the  king  by- 

his  prerogative  might  diftrcin  for  his  rent  in  any  other  lands  of  his 
tenant,  being  in  his  owne  aduall  pofTelHon,  though  they  were  ouf 
of  his  fee,  and  feigniory,  divers  lords  tooke  upon  them  alfo  to 
diflrein  out  of  their  fee,  wliich  was  wrong  and  oppreffion :  an4 
whereas  all  the  kings  fubjedls  ought  to  have  free  pafTage  in  'uia  re-  '- 
gia,et  ccmmuni  Jlrafa,  as  well  to  faires  and  markets,  as  about  their 
other  affairs,  the  lords  ufed  to  diflrein  in  the  high-vvayes,  both 
which  mifchicfi  this  flatute  doth  remedy. 

(1)   Non  liccat.'\     This  is  divided  into  three  branches :  the  firfl 

branch  is,   Non  liceat  ex.  quacunque  caufa  diJlriSiimes  facere  extra, 

feodu?!i. 

34^-  I-  '       I.  This  is  to  be  undcrflood  of  diflrefTes,  by  reafon  of  a  feig- 

Avowry  232.       niory,  and  not  for  diftrefTes  for  rent  charges,  &c.  or  by  reafon  of 

Vi'I'^  aleet. 

'"•^•'•^'  s.  This 
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2.  This  branch  Is  but  in  affirmance  of  the  common  law,  for  re- 
gularly no  fubjeft  can  diftrein  out  of  bis  fee  and  feigniory,  and 
therefore  if  the  lord  doe  diftrein  out  of  hi^fee,  the  tenant  may 
either  have  an  a<flion  of  trefpafle  at  the  common  law,  or  an  allien 
upon  this  ftatute,  but  in  fome  fpeciall  cafe  the  lord  by  the  common 
law  may  diftrein  out  of  his  fee  and  feigniory,  as  if  the  lord  come 
to  diftrein,  and  the  tenant,  or  any  other  feeing  the  lord  come  to 
diftrein  them,,  drive  them  to  a  place  oat  of' the  fce  of  the  lord, 
yet  in  this  cafe  the  lord  may  diftrein  them  out  of  his  fee,  becaufe  the 
lord  had  a  view  of  them  within  his  owne  fee,  by  reafon  whereof 
the  lord  fliall  be  adjudged  in  a  kinde  of  pofieflion  of  them ;  but  if 
the  beafts  goe  out  of  the  tenancy  of  themlelves  without  enchale- 
ment  before  the  lord  can  diftrein  them,  there  the  lord  cannot  dif- 
trein ahem,  though  he  iiad  the  view  of  them  within  his  fee,  and 
i^igniory. 

The  fecond  branch  is, 

(2)  Nee  in  'via  regia,  aut  in  cemmuni  Jirata.'\  See  what  fhall 
be  faid,  rigia  'via,  and  what  commimis  Jirata,  in  the  firft  part  of  the 
Inftitutes,  feft.  69. 

This  law  had  the  foundation  of  the  auncient  law  of  England 
before  the  conqueft,  Aliat  s.  immumtas,  quam  hahent  qualuor  cbemim 
(i.  'via  regies)  Watlingftreet,  FoJJe,  HilkenildSruti  et  Enninftreetj 
quorum  duo  in  longitudinem,  alii  duo  in  latitudinem  defcendunt. 

In  this  branch,  non  liceat  fball  be  taken  not ^mpliciter,  to  make 
it  utterly  uolawfull,  as  to  take  advantage  thereof  in  barre  to  an 
avowry,  hat  fecundum  quid,  that  is  to  this  purpofe,  that  if  the  lord 
diftrein  in  the-high  ftreet,  or  in  the  common  way,  the  tenant  may 
have  an  adlion  againft  the  lord  upon  this  ftatute  :  and  the  reafon 
hereof  is,  that  vvhenfoever  any  thing  is  prohibited  by  a  ftatute,  the 
party  grieved  (hall  have  his  aftion  upon  the  ftatute,  and  the  of- 
fender ihall  be  for  his  contempt  fined  and  imprifoned;  and  fo  it  is 
declared  by  aft  of  parliament,  as  hath  been  often  obfcrved.  Now 
if  the  tenant  Qiould  plead  it  in  barre  of  the  avowry,  the  king  fliould 
lofe  his  fine ;  for  in  that  nature  of  fuite  hee  cannot  bee  fined,  and 
therefore  the  tenant  is  to  take  *  his  remedy  by  adlion  upon  the  fta- 
tute, wherein  the  king  ftiall  have  his  fine,  &:c. 

(3)  DiJiriSiones facere.']  A  heriot  cuftome  the  lord  may  feife 
in  the  high-way,  for  that  is  no  diftreffe  bat  a  feifure,  but  he  can- 
not diftrein  for  a  heriot  fervice  there. 

\i  the  lord  come  to  diftrein,  and  fee  the  beafts  within  his  fee, 
and  before  he  can  diftrein  them,  the  tenant  enchafe  them  into  the 
high-way,  the  lord  may,  as  hath  beene  faidi  diftrein  them  there, 
for  the  caufe  above  expreiTed. 

^  The  writ  upon  this  ftatute  fliall  be  contra  pacemy  and  not  w"  et 
(trmis. 

The  third  branch : 

(4)  Nifi domino  regiet  miniftris  fuis,  &C.]  Here  is  an  exception 
of  the  kings  prerogative  (which  by  this  ad  appears  to  be  auncient) 
as  well  to  diftreine  for  his  rent,  or  fervice  out  of  his  fee,  and 
feigniory,  as  in  the  high-way,  or  common  ftreet.  But  where  it 
is  laid  that  the  king  may  diftrein  out  of  his  fee,  that  is,  in  the  other 
lands  of  his  tenant;  it  muft  be  underftood  in  fuch  other  lands  as 
his  tenant  hath  in  his  owne  aftuall  pofleffion,  and  manured  with 
his  own  beafts,  and  not  in  the  pofiefilon  of  his  leffee  for  life, 
yeares,  or  at  will,  for  their  beafts  are  not  fubjed  to  fuch  diftreffe. 

There 
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There  was  a  ftatute  made  in  a  parliament  holden  at  Weftminfter 
in  5  I  H.  3.  the  yeaie  next  before  this  parliament  holden  at  Marie- 
bridge,  concerning  diftreffes,  confifting  on  two  branches. 

1 .  ^ie  7ml  home  de  religion  Jie  aiiter  foit  dijireine  per  fes  beajis,  queux 
gainont/on  terre,  neper  fes  barbits  piir  la  det  le  roy,  ne  pur  la  det  de  auter 
home,  ne  pur  auter  enchefon  per  les  bailiffes  le  roy,  ne  per  autres,  tanque 
come  ils  trove  auters  chateux  fufficient  dont  ilz  poient  leaver  le  det,  ou  que 

fuffiji  fa  demaund  (forfpris  emparkement  des  b.eajls  queux  homes  tro-vefea- 
/ants  damage  Jolonque  le  ley,  ufage,  iff  le  manner  de  la  terre.) 

2.  Et  que  dijlrejjes  foient  reafonable  a  la  mount aince  de  la  det,  ou  de 
la  demaunde  folonq',  bone  value,  £fT  per  ejlimation  ne  pas  outragious  des 
•vicines,  ^  nemi  per  ejirangers.  Of  both  thefe  Ihall  be  fpoken  to- 
gether, becaufe  divers  of  the  authorities  extend  to  both. 

Beajis  queux  gainont  /on  terre  i^  /es  berbits. 

This  law  had  his  foundation  of  the  auncient  law  before  the  con- 
quell,  Dunvallo  Mulmutiiis  prohibited  that  the  beafts  of  the  plough 
fhould  be  diftreined,  &c.  and  gave  priviledges  to  temples  and 
ploughs:  and  Ockam,  that  wrote  before  this  llatute  of  the  kings 
debts,  faith,  Bobus  tamen  arantibus,  per  quos  agricultura /olet  exerceri, 
quantum  poterint  par  cant,  ne  ipfa  deficiente  debito  ampiius  in  /uturum 
egere  cogatur,  quod  Ji  nsc  Jlcquidem /umma  qua  requiritur  exurgit,  nee 
arantibus  parcendum  e/. 

Eradou  treateth  of  both  thefe  branches  notably,  and  hee  di- 
videth  animalia  into  laboriofa  et  otio/a,  and  faith,  Fit  dijiridio  in- 
juiio/a  or  dine  non  ob/ervai',  /i  fiat  difiriBio  per  oves,  et  /unt  qua  ad 
minus  dar,intim  diflringantur  animalia  otio/a;  item  ordine  non ob/ewaC 
/fiat  difiriHio  per  bo-ves,  ut  culturam  au/erant  vel  impediant,  cum/nt 
alia  res  et  animalia  otio/a  qua /ufiiciant  ad  difiriciionem ;  item  fe /ub/t 
cat/a  et  ob/ervetur  or  do,  adhuc  potefi  e/fe  injurio/a,  fit  fuerit  nimia,  et 
difiritiio  fnodum  excedat  in  qualibei  /pecie. 

And  Fleta  faith,  !^od  pro  communi  utilitate  communitatis  regni  in- 
hibit urn  /uer^  ne  quis  diftringeret  alium  per  cves/uas  "vel  per  averia/ua 
carucarum,  quamdiu  alia  fiifiiciens  difiriitio  inveniri  pojfit. 

D/riciiones  fint  rationabiles  et  non  nimis  graves.  See  before 
Chapter  4. 

And  Britton  faith,  Ouji  a/cun  vi/count  eit  pur  malice  /ait prendre 
plus  des  avers  pur  no/re  det,  ou  pur  autre,  que  a  la  vailance  de  le  det, 
ou/l  eit  prift  beafis  des  carues,  ou  jnotons,  ou  berbis,  ou  vejfel,  ou  motin- 
ture,  ou  robes,  ou  deins  me/on  la  ou  auter  difires  poet  trover  /ufficient- 
msnt  et  hors  de  mea/on.  And  in  another  place  he  faith.  Si  a/cun  di/- 
treine  auter  per  que  gainage  eft  difturbe,  \Sc. 

And  this  agrecth  with  the  civill  law,  Executio  fieri  non  poteft  in 
boves,  aratra,  aliave  .inftrumenta  rufticorum  quatenus  alia  bona 
habent. 

The  ftatute  of  W.  2.  which  giveth  the  elegit,  doth  abfolutely 
except  the  beafts  of  the  plough  in  thefe  words,  Exceptis  bobus  et 
a/ris  caruca. 

This  ftatute  doth  not  extend  onely  to  diftreffes  betweene  lord 
and  tenant,  but  alfo  to  all  other  diftreffes  whatfoever,  as  well  at  the 
kings  fuit,  as  at  the  fuit  of  the  (ubjed,  fo  there  be  other  goods 
fufficicut;  alfo  to  all  manner  of  executions,  as  well  at  the  fuit  of 
the  king,  as  of  the  fubjeft,  with  the  like  caution  as  is  aforefaid. 

And  an  adtion  upon  this  ftatute  doth  lie,  as  well  after  deliverance, 
as  before,  for  the  caufe  of  the  diftieining  may  be  lawfull,  and  yet 
not^vithftanding  if  he  take   the  beafts  of  the  plough  where  he 

might 
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might  find  Others,  the  diflrefle  is  wrongfull.  Ani  albeit  the  te- 
nant after  fuch  a  diftres  taken  pay  the  rent,  ani  thereby  affirme 
the  caufe  of  diftres  kwfull,  notwithftanding  this  doth  not  purge 
the  offence  againft  this  ftatute. 

And  the  ftatute  is  to  be  conftrued,  that  at  the  time  of  the  dif- 
tres, &c.  there  muft  be  other  catteli  fufficient,  and  it  is  not  ma- 
terial! what  was  before  or  after. 

The  writ  upon  this  ftatute  alfo  fliall  be  contra  pacem,  et  ncn  w  et 
armts. 

Now  where  the  ftatute  fpeaks  of  the  beafts  of  the  plough,  and 
not  of  the  plough  itfelfe :  by  the  common  law  alwayes  ufed  the 
plough  or  any  thing  belonging  to  it  was  not  diftreinable,  fo  long 
as  any  other  diftres  might  be  taken. 

This  ftatute  of  5 1  H.  3.  being  of  record  and  in  print,  I  thought  See  Art  fupcr 
to  touch  fpecially  fo  much  thereof  as  concerne  diilrefles,  whereof  *=^"'  '=*i''  "• 
cur  ftatute  of  Marlebridge  hath  treated  both  in  the  fourth,  and  this 
fifteenth  chapter. 

And  it  appeareth  by  the  Mirroar,  that  many  other  beafts  and  Mirror  cap.  2. 
living  things,  and  other  goods  were  not  diftreinable  by  the  com-  ^^^  ^^  Name, 
mon  law,  if  there  were  other  goods  fufficient.  As  for  mort  goods, 
s.  covenable  diftrefl'e  is  not  of  armour,  or  veflell,  or  apparell,  or 
jewels,  fo  long  as  there  are  other  fufficient  or  covenable ;  nor  of 
iheep,  faddle  horfe,  beafts  of  the  plough,  poultry,  fifti,  or  falvagne, 
ut  Jupra. 


CAP.     XVI. 


E134] 


Ol  hares  aliquis  poji  mortem  antecef- 
foris  ( I )  Jul  infra  atatem  extiterit, 
et  dominusfuus  cujiodiam  terrarum^  et 
tenementorum  fiiorum  habuerit^fi  domi- 
nus  ille  diSlo  heeredi-^  cum  ad  legiti- 
mam  atatem  pervenerit^  terram  fuam 
fine  placito  reddere  noluerit^  hares  ilk 
terram  fuam  per  ajjifam  mortis  ante- 
cefjoris  recuperahit^  una  cum  dajnpnis 
fuis^  qua  fujiinuerit  propter  deteKtio- 
netn  illam  a  tempore  quofuit  legitima 
atatis.  Et  fi  hares  aliquis  tempore 
tnortis  antecejforisjui  plena  atatis  fue- 
rit  (2),  et  ille  hares  apparens,  et  pro 
harede  cognitus  et  inventus  ft  in  ha- 
reditate  illa^  capitalis  dominus  *  eum  non 
ejiciatf  nee  aliquidfbi  capiat^  vel  amo- 
•V eat t  fed  tamen  inde  fmplicem  feifnam 
habeat  pro  recognitione  dominii  fui  ut 
pro  domino  cognofcatur  (3).  Etf  ca- 
pitalis dominus  hujifmodi  haredem  (4) 
extra  feifnam  malitiofe  teneat^  propter 
^uod  breve  tnortis  antecejjbris,  vel  con- 
fangiiinitaPis 


T  F  any  heir  after  the  deatli  of  his 
anceftor  be  within  age,  and  his 
lord  have  the  ward  of  his  lands  and 
tenements,  if  the  lord  will  not  render 
unto  the  heir  his  land  (when  he  cometh 
to  his  full  age)  without  plea,  the  heir 
fhall  recover  his  land  by  aflife  of  mort- 
daunceftor,  with  the  damages  that  he 
hath  fuftained  by  fuch  withholding, 
fmce  the  time  that  he  was  of  full  age. 
And  if  an  heir  at  the  time  of  his  an- 
ceftor's  death  be  of  full  age,  and  he 
is  heir  apparent,  and  known  for  heir, 
and  be  found  in  the  inheritance,  the 
chief  lord  fliall  not  put  him  out,  nor 
take,  nor  remove  any  thing  there,  but 
fhall  take  only  fimple  feifin  therefore 
for  the  recognition  of  his  feigniory, 
that  he  may  be  known  for  lord.  And 
if  the  chief  lord  do  put  fuch  an  heir 
out  of  the  pofleflion  malicioufly, 
whereby  he  is  driven  to  purchafe  a 
writ  of  mortdaunceftor,  or  of  cou- 

fenage, 
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fanguinitatis  oporteat,  Ipfum  tmpetrare^ 
tunc  da?fipna  fua  recuperet  Jicut  in  affi- 
fa  novce  dijj'etjines.  De  hieredibus 
autcm^  qui  de  domino  rege  tenent  in 
capite  [^)^fi  obfervandume/l^  ut  domi- 
nies rex  primafn  inde  habeat  Jeiftnam^ 
Jicut  prius  inde  habere  confuevit  (6). 
Nee  hares  nee  aliquis  alius  in  hceredi- 
tatem  illamfe  intrudaty  priujquam  illam 
de  manibus  domini  regis  recipiat  (7), 
prout  hnjufmodi  hcereditas  de  rnan'ibus 
ipfius  et  antecejj'orumjuorum  recipi  con- 
Jueverit  temporihus  elapjis.  Et  hoc 
intelUgatur  de  terris  et  feodis^  quce  ra- 
tione  Jervitii  militaris  (8j,  veljerjan- 
tice^  Jive  juris  patronatus  in  manibus 
domini  regis  ejj'e  conjueverunt.  Vide 
Praerogativa  cap.  3.  Et  Glanvil.  lib. 
7.  cap.  g.  fol.  4. 


fenagc,  then  he  (hall  recover  his  da- 
mages as  in  affile  of  novel  difleifin. 
Touching  heirs,  which  hold  of  our 
lord  the  king  in  chief,  this  order 
fhall  be  obferved,  that  our  lord  the 
king  fhall  have  the  firft  feifin  of  their 
landSjlike  as  he  was  wont  to  have 
before  time:  neither  fliall  the  heir, 
nor  any  other,  intrude  into  the  fame 
inheritance,  before  he  hath  received 
it  out  of  the  king's  hands,  as  the  fame 
inheritance  was  wont  to  be  taken  out 
of  his  hands  and  his  anceftors  in  times 
paft.  And  this  muft  be  underllood 
of  lands  and  fees,  the  which  were  ac- 
cuftomed  to  be  in  the  king's  hands 
by  reafon  of  knights  fervice,  or  fer-. 
jeanty,  or  right  of  patronage. 


(17  Ed.  2.  ftat.  1.  c.  3.   12  Car.  2.  c.  24.) 
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Bijct.  li.  4.  fo. 
252,253- 
Brit.  fo.  178.  b. 
rieta,'.!.  5.  ca.  I. 
10  £.4.  9,  10. 
per  Curiam. 
8E.  3.  63. 
JO  E.  3.  41. 
ii-E.  3,  air.  87. 
12  E.  3.  afl".  86. 

12  aff.  p.  21. 

13  E.  3  tic. 
Aflife  92. 
a8  aff  p.  II. 
34  aff.  p   10. 
39  E.  3.  2S. 
2  E.  4.  38. 
t8E.  4  25. 
Temps  H.  8.  Br. 
tit.  ten'  a  vo- 
lunt.  I  5. 
*46E.3  fo.20. 


Glanvil  ■> 
Bra(5ton  /  ubi 
Britton   jfupra. 
ricta     J 
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(1)  Si  hares  aliquis  poji  jnortem  antecej/bris.  Sec."]  This  afl  is 
but  a  declaration  of  the  common  law,  for  in  this  cafe  when  a  gar- 
dein  in  chivalrie  holdeth  over,  he  is  an  abator,  which  is  manifelUy 
proved  by  this  afl,  whereby  it  is  declared  that  the  allife  de  tnord' 
doth  lie  againft  him.  Alfo  it  is  fo  refolved  in  our  books,  wherein 
this  diverfitie  is  to  be  obferved,  that  where  a  man  commeth  to  a 
particular  eftate  by  the  afl  of  the  partie,  there  if  he  hold  over,  he 
is  a  tenant  at  fufFerance  ;  but  where  he  commeth  to  the  particular 
eftate  by  afl  in  law,  as  the  gardein  in  our  cafe  doth,  there  he  is 
no  tenant  at  fulFerance,  but  an  abator.  Fide  \.  part  of  the  Inftit. 
fea.  461. 

And  yet  for  the  benefit  of  the  hcire  to  fome  purpofe,  the  pof- 
feffion  of  the  gardein  is  the  afluall  feifin  of  the  heire,  for  if  the  gar- 
dein be  oufted,  and  he  diffeifed,  he  fliall  have  an  aifife,  as  it  is. 
holden  in  2  E.  4.  5.  b. 

*  If  a  woman  bring  a  writ  of  dower  againft  a  gardein,  and  re- 
cover without  title,  the  heire  fliall  have  an  affife  of  mord^  at  his 
full  age  at  the  common  law,  notvvithftanding  the  poffeffion  of  the 
gardein. 

(2)  Et  Ji  hares  aliquis  tempore  mortis  antecejjoris  plena:  te talis 
fuerit.'\     This  is  the  fecond  claufe  of  this  chapter,  and  is  alfo  a  re- 

hearfall  of  the  common  law. 

( 3 )  Simplicem  feijtnam  habeat  pro  recognitione  do7ninii  fui,  ut  pro 
domino  cognofcatur,'\  This  is  underftood  of  the  payment  of  reliefe, 
whereby  he  putteth  the  lord  in  feifin,  and  doth  acknowledge  him 
for  his  lord,  fo  as  of  ancient  time,  and  in  ancient  books,  reliefe  is 
called  Jimplex  feijina. 

(4)  Et  fi  capitalis  dominus  hujujjnodi  haredis.'\  This  is  the  third 
claufe,  and  is  evident. 

(5)  De  hareditatibus  autem  qua  de  domino  rege  tenentur  in  cap. 
&C.J     This  is  the  fourth  claufe  of  this  chapter,  and  is  alfo  a  re-. 

*  hearfall 


Cap.  17. 


Marlebridge. 
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hearfall  of  the  common  law,  in  which  claufe  are  thefe  words,  Sicut 
pritu  inde  habere  con/uevit,  and  thefe  worAs,  prouthuju/modi  bareditas 
de  manibus  ipfius  et  antecejforum  fuorum  recipi  con/ueverit. 

(6)  Ut  dominus  rex  primam  inde  habeat  feifenam,  ficut  prius  habere 
con/iu'vit.]  Note,  in  the  former  claufe  concerning  the  tenure  of 
fubjeas,  the  lords  fhould  have  JlmpUcem  Jelfinam,  i.  relevium ;  but 
in  this  claufe  where  the  tenure  is  of  the  king  in  capite,  and  his  te- 
nant dieth,  his  heire  of  full  age,  he  faith  not  that  he  lliall  have 

Jimplicem  feifinam,  but  primam  liberam  feifinam,  whereof  youmay 
reade  at  large  in  Stamford  Prcrog.  1 1.  b. 

(7)  Priujquam  illam  ds  manibus  domini  regis  recipiatJ\  ^  That  is, 
before  he  fueth  his  livery  out  of  the  kings  hands,  albeit  he  be  of 
full  age  at  the  death  of  his  auncefter,  whereof  you  may  reade  at 
large  in  Stamford,  ubi  fupra. 

(8)  Et  hoc  intelligatur  de  terris  et  fsodis  qua  ratione  fervitii  mili- 
taris,  &c.]  /.  Servitii  militaris  in  capite,  ferjantiae.  /.  magnet  ferjan- 
tia-,     ""  ""'         ^  ^        ""  -i-  — A_<  _,„- 
risrum,  ^c. 


Prerog.  regis, 
c.  3. 


five  juris   patronatos.    r.  fundationis   epifcopatuum,    monajie- 


CAP.     XVII. 


pROVISUMeJlinfuper,  quod  ft 
terra  qua  tenetur  in  focagio^fit  in 
cujlodia  parent'  hcered'f  eo  quod  hares 
infra  atatem  extiterit^  cu/iod^  illi  vaf- 
iumfacere  non  poffunt  ( i ),  nee  vendl- 
tionem  nee  aliquatn  defiru£iionem  de 
hareditate  illa^yfedfaho  earn  cuftodiant 
ad  opus  di£fi  haredis,  ita  quod  cum  ad 
legitimam  atatem  pervenerit,  ftbi  re~ 
fpondeant[l)de  exit'  diSta  hareditatis^ 
per  legalem  computationemj  falvis  ipfis 
cufiodihus  raiionabilibus  mifts  fuis. 
Nee  etiam  poffunt  di£ti  cufiodes  marita- 
gium  di^i  haredis  dare  ( 3 )  vel  ven- 
der e^  nift  ad  commodum  diSii  haredis : 
fed  parentes  di£ii  haredis  propinqui- 
oresj  qui  hujufmodi  eujiodiamhabuerint^ 
a  toto  tempore  illo  a  quo  brevia  fion  con- 
teduntur  implaeitandi^  hujufmodi  cuf- 
todias  habeant  ad  ccmmodum  haredum^ 
ut  pradiSium  efi^fme  vajloy  vel  exilioj 
vel  deflruilionefacienda. 


T  T  is  provided,  that  if  land  holden 
in  focage  be  in  the  cuftody  of  ihe 
friends  of  the  heir^  becaufe  the  heir  is 
within  age,  the  guardians  fhall  make 
no  wafte,  norfale,nor  any  deftruclion 
of  the  fame  inheritance;  but  fafely 
fhall  keep  it  to  the  ufe  of  the  faid 
heir,  fo  that  when  he  cometh  to  his 
lawful  age,  they  Ihall  anfwer  to  him 
for  the  iffues  of  the  laid  inheritance  by 
a  lawful  accompt,  faving  to  the  fame 
guardians  their  reaforuble  cofts*.  Nei- 
ther (hall  the  fai^i  guardians  give  or 
fell  the  marriage  of  fuch  an  heir,  but 
to  the  advantage  of  the  forefaid  heir; 
but  the  next  friends  which  had  the 
ward,  for  all  that  time  that  v/rits  of 
impleading  did  not  lie,  {hall  have  fuch 
wardlhip  unto  the  advantage  of  the 
heir,  as  is  faid  before,  without  wafte, 
fale,  or  deftru£lion  making. 


(Fitz.  Waft,  I.  9.  100.  107.  Fitx.  Prefent.  10.  Fitz.  Brief,  847.  Fitz.  Gard.  159.  166.  Plowd. 
293.  Fiu.  Accompt.  35.  59,  60.  77.  107.   1  Inft.  87.  a.  Lib.  Ent.  47.  Raft,  ai.) 

(1)  Vafiumfacere  non  poffunt.'\     The  heire  within  age  ftiall  have  2  E.  2.  Waft,  i, 
an  aftion  of  waft  againft  the  gardein  in  focage,  but  he  Ihall  not  be   ^^  ^'  3  w*-' 
paniflied  for  wafte  made  by  ftrangers.  ii^.  *^  "•  *• 

/\/->  II-  ■       yi  ■        ^       .       •,      r^i  •     Waft.  q. 

(2)  Lum  aa  legtttmam  atatem  pervenerit,  fibi  refpondeat.]     This  f.N.B.  S9,g. 

fecond 
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vide  Mag.  Ch.  fecond  claufe  is  a  declaration  of  the  common  law:  the  lawfull  age 
c.  4.  &  Glouc.  Qf  #  j]jg  heire  of  a  tenant  in  focage  is  the  age  of  14  yeares,  and  at 
See^the  firft  part  *^^^  ^S^  ^^  ^'"^^^  have  an  aftion  of  account  againft  his  gardein ;  all 
of  the  Inftitutes,  which  you  may  reade  at  large  in  the  firft  part  of  the  Jnftitutes,  feft. 
fed.  1Z4.  104.     See  alio  there  the  feverall  ages  of  men  and  women. 

(3)  Nee  etiam  foffunt  di£ii  cujlodis  maritagium  didi  haredis  dare, 
&c.]  This  is  the  third  claufe  of  this  aft,  in  affirmance  alfo  of  the 
common  law.  Vide  the  firft  part  of  the  Inftitutes  fox  this  claufe, 
fed.  124. 


CAP.     XVIII. 


717" UL LUS  efcaetor,  vel inqulfiior 
•^  '  {\)->a iitjufliciar' adafjifas aliquas 
fpeciaUter  capiendas  ajjignatus^  vel  ad 
querelas  aliquas  audiendumet  tertninan- 
dum^  de  ct£tero  habeant  potejlatem  ali- 
qua;n  amerciandi  pro  defalta  communis 
fummonitionisy  nifi  capitales  jufiiciarii^ 
veljujiic'  itinerantes  (2)  in  itineribus 
fuis. 


"^"O  efcheator,  commlflioner,  or 
jufticer  fpecially  afHgned  to 
take  afTifes,  or  to  hear  and  determine 
matters,  from  henceforth  fhall  have 
power  to  amerce  for  default  of 
common  fummons,  but  the  chief 
juftices,  or  the  juftices  in  eyre  in 
their  circuits. 


G!anv.  15.  9.  c.  10.  Fleta,  li.  i.  cap.  43. 


Britton,  fo.  4. 


Vide  hie  c.  24. 
Brit.  fol.  4. 
Glanv.  li.  9.  c. 
II. 

10  E.  3. fol.  9. 
2  H.  4.  24. 

8  H.  4.  i6. 

11  H,  4.  8. 


Britton,  fo,  i. 
cap.  4. 
Fleta,!.  i.e. 43. 


(i)  InquiJitor.'\  Enquiror,  that  is  to  fay,  fherilTe,  toroxitr  fuper 
vifum  corporis^  or  the  like,  that  have  power  to  enquire  in  certaine 
cafes. 

The  mifchiefe  before  this  ftatute  was,  that  the  efchaetor,  fheriffe, 
coroner,  fpeciall  juftices  of  aflife,  and  juftices  of  oier  and  terminer, 
in  fpeciull  cafes  (whom  Britton  calls  fimple  enquirors)  would  upon 
the  common  fummons  amerce  fuch  as  made  default.  Now  this 
ftatute  takes  away  their  power  to  amerce,  Nullus,  ISc,  habeant  po- 
tej?atem  amerciandi  pro  defalta. 

But  this  extendeth  not  to  fheriftes  in  their  to.urnes,  nor  to 
ftewaVds  in  leets,  notwithftandirg  that  they  be  inquirors,  for  that 
they  deale  with  common  nufances,  or  matters  concerning  the  pub- 
lique,  and  not  in  private  caufes,  and  therefore  are  not  reftrained 
by  this  ftatute. 

(2)  Niji  capitales  jufticiarii,  'veljuJUciarti  itinerantes.']  That  is, 
juftices  of  general  alfifes,  whcfe  authority  increafing  by  divers  adls 
of  parliament,  and  comniing  twice  every  yeare  where  the  juftices 
in  eire  came  but  from  feaven  years  to  feaven  years,  the  authority 
of  juftices  in  eire  by  little  and  little  vaniftied. 

So  a5  if  any  amerciament  is  to  be  made  for  default  upon  common 
fummons,  upon  due  certificate  made  thereof  to  the  juftices  of  af- 
iife  (here  called  capitales  jufiiciarii,  in  refpedt  that  fpeciall  juftices 
of  aflife  were  named  before)  they  may  amerce  upon  fuch  defaults, 
but  the  efcheator  dealing  'virtute  officii,  did  after  this  ftatute  certifie 
the  defaults  into  the  exchequer,  and  there  was  the  amerciament 
impofed;  which  is  worthy  of  obfervation. 

And  this  expofition  agreeth  with  Britton,  who  wrote  foone  after 
this  ftatute,  (ct  contemporanm  expojitio  ejl  fortijjima  in  lege)  and  faith. 


Cap.  19. 


Marie  bridge. 


Et  ceux  que  avoient  tftrt  fummons,  tt  ne  vieiuiront  a  eels  enqutfts  dts 
coroners,  •voleits  q.  ils  Joient  in  noflre  mercie,  a  la  venue  de  nous  jujlices 
as  primiers  ajfifes  en  eel  count  ie,  Ji  tielz  defaults  trovant  entres  en  rol 
de  coroner,  IJJint  que  nous  coroners,  ue  nous  efchtators,  nefanplts  enqui' 
rtrs,  ne  eient  foer  de  nulluy  amercier  pur  nul  defaute. 
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nrOUCHING  eflbins,  it  Is  pro- 
vided, that  in  counties,  hundreds, 
or  in  courts  barons,  or  in  other  courts, 
none  (hall  need  to  fwear  to  warrant 
his  eflbin. 


Y)  ^  ejfoniis  ( 1 )  auiem  provifum  e/fy 
quod  in  cormtatu^  hundred' -i  aut  in 
curia  baronis,  velaliis  curiis  (2),  nul- 
lus  habeat  necejje  jurare  pro  ejjoniofuo 
warrantizando  (3).  Vide  Glanv. 
lib.  I.  cap.  12.  fol.  4. 

Fkta,  lib.  6.  ca.  10.     (Fitz.  Eflbin,  J19.  Raft.  297.) 

By  the  order  of  the  common  law,  for  that  effoines  which  were 
firft  inftituted  upon  juft  and  neceflary  caufe,  fhould  rot  be  ufed 
upon  feigned  caufes  for  delay,  he  that  caft  the  effoine  ought  to  be 
fworne,  that  the  caufe  thereof  was  juft  and  true,  and  this  held  in 
all  the  five  effoines  before  mentioned,  cap.  12.  and  this  appeareth 
in  Glanvill,  EJfoniator  probahit  quadlibet  ejfonium  jure  jurando  propria 
et  unica  manu,  i^c.  But  yet  at  the  common  law  an  oath  was  not 
alwayes  reqCiired  in  that  cafe ;  Non  autem  omnes  ejfoniatores  ad  diem 
recipiend.  affidabunt,  fed  Hit  tantum  qui  funt  baronibus  inferieres,  ba- 
rones  vera  et  baroniffie  et  eorum  fupericres,  ficut  comites  et  eorum  attomat* 
non  afidabunt,  fed  plegios  invenient,  i^c.  Ratio  vero  bujus  diverjaatis 
talis  efj'e  pctejl,  quod  iia  nobiles  et  digms  perfon/t  in  ivarrantizatione 
effonii  non  per  fejurabunf,  fed  per  procuratortSjfcilicet  plegios  fuos,  l^c. 
And  herewith  agreeth  other  auncient  authors. 

(i)  De  ejjhniis.'\  This  aft  fpeaketh  generally  of  effoines,  and 
yet  it  is  particularly  to  be  underftood  of  one  of  the  five  effoines, 
and  that  is,  of  the  common  effoine  de  malo  veniendi ;  fo  as  in  the 
eflbine  de  ferviee  le  roy,  and  the  reft,  he  that  caft  the  effoine  muft 
be  ftill  fworne ;  and  this  law  hath  beene  thus  interpreted  for  two 
reafons.  i.  For  that  in  the  effoine  de  fervice  le  roy,  and  the  reft, 
the  delay  is  great,  'vix.  a  yeare  and  a  day,  &c.  and  therefore  thofe 
effoines  ought  to  be  more  precifely  proved.  2.  Ad  ea  qua  fre- 
quentius  eucidunt  jura  adaptantur  :  in  thofe  dayes  thofe  other  ef- 
foines were  very  rare,  and  therefore  the  judges  of  the  law,  that 
ever  hated  delayes,  interpreted  this  aft  to  extend  to  common  ef- 
foines only,  that  had  the  leaft  delay  in  it. 

(2)  Fel  in  aliis  curiis.']  Thefe  generall  words  are  interpreted 
to  extend  to  the  kings  courts  of  record  at  Weftminfter,  and  other 
courts  of  record,  although  the  aft  beginncth  with  inferiour  courts, 
as  it  is  manifeft  by  common  experience;  and  the  caufe  is,  for  that 
otherwife  thefe  generall  words  ftiould  be  void,  for  it  cannot  accord- 
ing to  the  generall  rule  extend  to  inferioar  courts ;  for  none  be 
more  inferiour  or  lower  than  thefe,  that  be  particularly  named, 
and  fo  note  a  juft  exception  out  of  the  generall  rule. 

{3)   frarranfixando.'] 


Vide  hlc.  ca.  12. 
&  13.  Glan.  1. 1, 
ca.  iz.  Brad.  !I. 
5.  fol.  351,35a. 
Fleta,  li.  6.C.  10. 
Britton,  fo.  zSz. 
cap.  122. 

See  the  third 
part  of  the  In- 
ftitutes,  cap. 
Peijuxy. 

12  H.  4.  14. 
2  £.  4.  16.  1. 
5  E.4.  70. 
Vide  Gloc  c.  8. 


12  H.  4.24.  per 
Han  kford.  Fleta, 
lib.  6.  cap.  10. 

Lib.  2.  fol  46. 
Levefque  de 
Cant.  cafe. 
Vide  hie  ca.  28. 
W.i.c.  3.15,26. 
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Braaon,  li.  4.  (3)   Wafratitixando.']     Eft  autem  ivarranttzare,  Jurare  quod  ita 

°*  H^*"  detentus  fuit  tegritudine  in  <veniendo  verfus  curiam,  quod  I'enire  non  po- 

•  4'  '^SiH'  fuit.     This  was  the  oath  of  him  that  call  the  effoine  at  the  com- 
mon law  before  this  aifl. 


[  138  ]  CAP.     XX. 

l^ULLUS  de  cater 0  (excepto  do-  "^^ONE  from  henceforth  [txct^t 

mino  rege)   t  neat  placitum  in  "^^    our  lo-d  the   king)   fhall  hold 

curia  jua  de  faljo  judicio  faSlo  in  curia  in  his  court  any  plea  of  falfe  judge- 

tenentium  fuorum;  qui  hujufmodi  pla^  ment,  given  in  the  court  of  his  te- 

cita  fpecialiter  jpeSlant  ad  coronam  et  nants;    for   fuch    plea  fpecially   be- 

dignitafem  domini  regis,  longeth  to  the  crown  and  dignity  of 

our  lord  the  king. 

(Fitz.  Faux  Judgement,  7,  S.  10.  14.   i  Ed.  3.  ftat.   i.  c.  4.  Regift.  15.  Raft.  342.  Co.  Int. 
305) 

Before  the  making  of  this  ftatiite,  if  a  falfe  judgement  had  been 
given  in  a  court  baron,  this  fhould  have  been  rcdreffed  in  the  court 
baron  of  the  lord  next  above  him,  and  fo  upward  of  the  lords  pa- 
ramount,which  both  was  an  occafion  of  long  delayes,  and  the  king 
had  alfo  many  times  prejudice  thereby,  for  tliat  thofe  bafe  courts 
could  afreffe  no  fine  or  amerciament  to  the  king;  which  is  fo  to 
be  underftood,  that  if  the  next  immediate  mefne  had  no  court 
baron,  the  falfe  judgement  could  not  be  redrefled  in  the  court  of 
Regift.  fol.  15.  the  lord  next  above,  for  default  of  privity,  but  then  the  falfe 
judgement  was  to  be  redrefled  in  the  court  of  common  pleas,  or 
before  the  jufticesin  eyre:  hereby  {hall  appeare,  how  neceflary  it 
is  to  know  what  the  common  law  was  before  the  making  of  any, 
and  efpecially  of  this  ftatute,  for  without  that  this  aft  could  not 
be  underftood. 

This  aft  confifteth  on  two  branches,  the  firft  is  negative,  the 
other  affirmative. 

1.  That  none  from  henceforth  (except  the  king)  (hall  hold  plea 
JR  his  court  of  falfe  judgement  in  the  court  of  his  tenants. 

Hereby  is  implied  that  by  the  common  law,  the  falfe  judgement 
in  a  court  baron  was  to  be  redrefled  in  the  courts  of  the  lords 
above. 

2.  The  affirmative  is,  becaufe  fuch  pleas  (of  falfe  judgment) 
fpecially  belopg  to  the  crowne  and  dignity  of  our  lord  the  king ; 
this  is  a  reafon  of  the  taking  away  of  the  jufifdiftion  of  the  fu- 
periour  lords :  and  the  efFeft  of  the  reafon  is  this,-  that  in  fuch  pro- 
ceedings, many  times  fines  and  amerciaments  to  the  king  were  to 
be  impofed,  which  did  belong  to  the  kings  crowne  and  dignity, 

Dier,9Eliz.  263.  that  is,  to  the  kings  courts  of  record,  and  not  to  inferiour  courts 
of  lords,  that  were  not  of  record:  and  befides,  if  the  judgment 
were  reverfed  in  the  lords  court,  the  fuitors  that  gave  the  falfe 
judgement  were  to  be  amercied  to  the  king,  which  the  inferiour 
court  could  not  doe. 

And  for  that  at  the  common  law,  for  default  of  C6urt;s  of  fu- 
periour  lords,  the  falfe  judgement  was  to  be  redrefled  in  the  court 

of 
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bf  coilimon  pleas,  therefore  though  the  words  be  excepto  domino 
)'€ge,  and  hujufmcdi  placita  fptdant  ad  corondm  et  dignitatem  domini 
reeis,  which  might  give  a  countenance  to  the  kings  court,  coram 
rege,  yet  this  ftatilte  talceih  away  no  jurifdiftion  from  the  court  of 
common  pleas,  that  it  had  before  this  ftatute.  And  this  doth 
Britton,  who  wrote  foorie  after  this  llatute,  grounding  himfelfe 
lipon  this  aft,  notably  exprefTe  in  thefe  words : 

Et  fi faux  jidgeTTxnt ,  cufaux  prcccs  Joit  trot-e  in  h  record,  et  la  parol  Britton,  fol.  59, 
foil  in  counte,  de  ceo  ne  'vailons  nous  my  que  le  'vifc'  ne  les  fuzters  eient 
conufans  :  mes  pleinfoy,  que  greve  fe  fentira,  i^  face  <vener  le  proces  \3 
le  record  deuant  nous  jujlices  in  banke,  ^  ilionques  foit  redrejfe  le  errnr 
fi potent  i{(int  trove. 

And  the  rule  in  the  Regifter  is,  Regift.  fol.  ij. 

Si  faux  judgement  foit  done  eft  county,  ccurt  harm,  ou  anter  court  hient 
enfranchife  ( i.  nient  de  record)  que  ont  conufans  de  plea,  teluy  contre 
que  judgement  eft  done  pbet  aver  bre.  de  recorder  la  parole  de'vant  juj'- 
tices  in  banke  on  in  eife.     Et  ceft  rule  extend  auxi  bien  in  autre  bre,         [  ^  39  1 
come  in  bre.  de  dtoit,  et  la  ou  la  parole  eft  per  bre.  oufans  bie. 

And  now  the  juftices  in  eyre  being   (as  hath  been  faid)  worn  Regift.  iibl  fai 
out,  the  originall  writ  of  falfe  judgement  is  retournable,  coram  P^^* 
jufticiarlis  ncftris  apud  Weftm':  Which  arc  the  juftices  of  the  court 
©!  common  pleas. 


CAP.    .XXI; 

pkO  FIS  ijM  eft  etiam,  quad  fi  T  T  is  provided  aifo,  that  if  the  beafts 

averia  dlkujus  capiantury  et  in-.  '  of  any  man  be  taken,  and  wrong- 

^ifie  detineantur^  vicecomes  pofl  'queri-  fiilly  withholden,   the  fheriffe,  after 

Ttioniam  inde  fihi  fa£iam  (i),  ea  fine  complaint  maJe  to  him  thereof,  may 

i?npediment3  (3)  vel  contradiSl'tone  ejus  deliver  them  without  let  or  gainfiying 

qui  diiia  averia  ceperit,  deliberare pcf-  of  him  that  took  the  beafts,  if  they 

fityfi  extra  tibertattscaptafuerint.    Et  vvere  taken  out  of  liberties.     And  if 

fi  infira  libertates  capta  fuerint  hujuf-  the  beafis  were  taken  within  any  li- 

7nodi  averia^  et  balivi  libertatis  ea  deii-  berties,  and  the  bailiffs  of  the  liberty 

berare  noluerint  (2 ),  tunc  vicecom'  pro  will  not  deliver  them,  then  the  fheriff, 

defe£iu  ipforum  balivorum  eafaciat  de-  for  default  of  thofe  bailiffs,  {hall  caufe 

iiberari,  them  to  be  delivered. 

Glanv.  li.  12.  c.  li.  15.  Mirror,  c.  4.  §  16.  Fleta,  lib.  2.  ca.  39.  i  E.  3.  ii.  b.  Vide  W,  1.  c^ 
17-  (Dyer,  f.  245.  Bro.  Riots,  1,  3.  Bro.  Parliament,  loS.  Fitz.  Rewrn.  de  VifconU  17-  X  Inft. 
US'  b.  J  3  Rep.  31.  3  Ed.  1.  c.  17.  Regift.  82,  Sic.) 

The  mifchiefes  before  this  ftatute  were  iirft  when  a  mans  beafts  21  H.  6.  tit.re- 
©r  other  goods  were  diftreined  and  impounded,  the  owner  of  the  n'^' ^^^u^'^'ll' 

foods  had  no  remedy  but  a  writ  of  replevin,  by  which  delay  the  jl^"  X4.6. 
eafts  or  other  goods  were  long  detained  from  the  owner  to  Ms 
great  loffe  and  damage. 

Secondly,  when  the  beafts  or  other  goods  were  diftreined  and  19  ^-  3*  *1' 
impounded  within  any  liberty  that  had  retourn  of  writs,  the  ftie-  f'^«2.5*»  •»• 
riiFe  was  drivea  to  make  a  warrant  to  the  baylic  of  the  libcfty  to 
II.  I»fiT,  M  make 
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make  deliverance,  and  that  wrought  a  longer  delay,  for  at  the 
common  law  he  could  not  enter  into  the  liberty  in  that  cafe. 

A  third  mifchiefe  was  when  the  diflrefie  was  taken  out  of  the 

liberty,  and  impounded  within  :  Now  this  flatute  doth  apply  cures 

to  all  thefe  three  mifchiefce. 

8E.T'7I'^'  *         (^)   PoftquerimcmamindeJib'ifaB,^hz.'\     That  is,  the  Iheriffe 

9  e!  4.  48.'  "P°"  ^  pleint  made  unto  him  without  writ  may  either  by  paroll, 

14  H.  7.  9.  or  by  precept,  command  his  bayly  to  deliver  them,  that  is  to 

16  H,  7.  ]6.         make  replevin  of  them,  and  by  thefe  words  pofi  querimoniam  fibi 

p^jV*  7;  ^3'       facl\  the  flieriffc  may  take  a  pleint  out  of  the  *  county  court,  and 

Firft  pait^of  the  "^^^^  replevin  prefently  (which  he  ought  to  enter  in  the  county 

Inftituces,  fedt.     court)  for  it  fiiould  be  inconvenient,  and  againft  the  fcope  of  this 

219.  &  237,  ftatufe,  that  the  owner  for  whofe  benefit  the  ftatute  was  made, 

21  E.  4.  66.      fhould  tprry  for  his  beafts  to  the  next  county  court,  which  is 

holden  from  moneth  to  moneth. 

And  in  a  replevin  by  pleint,  the  fheriffe  may  hold  plea  in  his 

county  court,  although  the  value  be  of  20 1.  or  above,  by  force  of 

this  ftatute,  but  in  other  aclions  he  fiiall  hold  plea  under  4.0  s, 

The  ufage  of  the  county  of  Northampton  is,  that  in  the  abfenoe 

3°    •  3- 23.        of  t}^g   Iheriffes  baylie  the  frankpledge  m.ay  make  deliverance; 

note  this. 
Regift.  Si.  b.  jf  j_  s.  be  fheriE%  and  the  diftreffe  was  taken  by  him,  the  writ 

or  pleint  fhall  be  in  common  forme,  iiaming  .the  fheriffe  by  his 
chriften  name  and  firnr.me,  qiuc  J.  S.  cefit,  and  not  qua  tu  ipfe  ce- 
PJ^'^  ^^'^  ^^^  fherifle  in  that  cz{e  ought  to  make  deliverance. 
L  ^4^  J  {z)   Et  ft  uifra  Uhcrtates,  bV.  balivi  libs  rt  at  is   ea   ddiberare  no-  , 

lurri/it."]     Hereby  it  appeareth   that  when  the  diftrefTe  is  taken 
ami  impounded  within  a  liberty  that  bath  retourne  of  writs,  whe- 
ther the  matter   be   before  the  fheriffe  by  writ  or  by  pleint,  the 
fheriffe  ought  to  make  a  warrant  to  the  baylife  of  the  liberty  to 
V  ls'^^e%'^i      niake  deliverance;  whereunto  if  he  make  no  anfvver,  or  retourn 
that  he  will  make  no  deliverance,  cr  the  like,  the  fheriffe  may  by 
force  of  this  ftatute,  and  the  ftatute  of  W.  I.  enter  into  the  liberty, 
and  make  deliverance;  and  herewith  agreeth  Flet'i. 
&  r b'-'l' ^ -'^' ^^"         ■^' y^  balivus   (dicujus   hiiimtis  libcrtateTii  reiani'  brevlum  pojique 
Reg;..V.  82-.'  'viceccin'  fill  pTctcept''  reg\  "vel  aliud  mandatitrn  ex  o^cio  Juo  dependens 

ai)eria,  ut  prfrdltiinn  ejl,  detcnta  vcn  deUberet,  'vicecctn'  (xfunc  habet 
ingreffum,  et fadat  quod  fuum  ejl,  iffe.  Et  ecdem  t/icdo  fat  deliberatia 
licet  fine  brevi  fujcepta  fccuritate  de  profcquendo,  ilfc. 

And  if  the  diilreffe  be  taken  without  the  franchife,  and  im- 
pounded within,  the  flieriffe  may  upon  pleint  made,  prefently  ea- 
ter and  make  deliverance  (without  any  precept  to  the  bayly  of  the 
liberty)  for  the  flatute  provideth  that  he  fhall  replevy,  S:  extra  liber- 
tat  es  capta  fuer,'  et  Ji  infra  lilcrtates  capta  fuerint  hujufmodi  wveria, 
fSV.  So  as  there  is  no  precept  to  be  dircfted  to  the  bayly  of  the 
liberty,  but  v/here  the  diflrefie  was  taken  within  the  liberty;  and 
where  the  diflreffe  was  taken  out  of  the  liberty,  there  by  the  ex- 
'  preffe  words  of  the  flatute  the  Iheriffe  may  enter  and  make  de- 

liverance prefently. 
3i^'"«g'ger  (3)    Sine  ifrtped'imcntc,  kc.l     A  man  by  deed  makes  a  leafe  for 

-t  iverance.  15.  y^j^^g^^  referving  a  rent  with  a  claufe  of  diflrefie,  and  to  detaine 
the  diflreffe  againfl  gages  and  pledges  untill  grec  be  made,  yet  the 
fhrriffe,  or  bayiy  of  the  liberty,  as  tlfie  cafe  re(juires,  ought  to  make 
deliverance  of  fuch  a  diflrefie, 

-  .         Note 
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Note  the  original  writ  of  repUg'  is  in  nature  of  zjuJUcies,  and  is 
>iot  retournable;  and  in  zjujlicies  no  conafence  can  be  demanded, 
becaufe  none  can  demand  connfance,  but  he  that  hath  a  court  of  34  H.  6.  48. 
record,  and  of  a  plea  in  a  court  of  record;  but  the  county  court, 
though  the  plea  be  holden  therein  by  a  jujiidis  the  kings  writ,  yet 
is  it  no  court  of  record,  for  of  a  judgement  therein  there  lieth  a 
♦rit  of  falfe  judgement,  and  not  a  writ  of  error:  alfo  if  the  (he- 
riffe  fhould  graunt  the  conufance,  he  could  not  award  a  refummons, 
and  the  lord  of  the  franchife  can  demand  no  conufance  in  a  re- 
plevin. 

And  yet  divers  lords  of  hundreds,  and  court  barons  have  power   F.N'.B.  75.  h. 
to  hold  plea,  de  vet  it  0  na-aie,  in  old  books  called  de  vee:  for  the    ^°^*  ^"f' 
better  underftanding  of  this  aft,  and  of  divers  anncient  afts  of  ^^     •  7-   >  9* 
parliament,  books,  and  records,  it  is  good  to  know  what  the  ge- 
nuine fenfe  of  vitiium  namium  is,  wherein  many  have  erred.     Ka-   Ste  W.  2.  ca.  a« 
mium  fignifieth  a  taking,  or  diftrefle,   and  vetitum  is  forbidden,   F.N.B.73. 
and  properly  it  fignifieth  when   the  bayly  of  the  lord  diftreir.eth 
beads  or  goods,  and  the  lord  fbrbiddeth  his  bayly  to  deliver  them 
when  the  flieriffe  comes  to  replevy  them,  and  to  that  end  to  drive 
them  to  places  unknbwne,  or  to  take  fuch  a  courfe  as  they  flioutd 
not  be  replevied  :  but  it  is  alfo  called  a  diftrefTe,  that  is  forbidden 
"jetitum  r.amm,  when  without  any  words  they  are  eloigned,  or  fo 
handled  by  a  forbidden  courfe,  as  they  cannot  be  replevied^  for 
then  they  are  forbidden  in  law  to  be  replevied. 

Now  by  this  it  appeareth  how  ther  er??,  that  take  it,  that  beads 
br  goods  taken  in  withernam  fhculd  be  bealls  or  goods  taken  in 
'vetito  namio,  for  i-ctitum  namium,  or  i;etiium  Komii  is  unlawful!,  for   BraSoa,  Kb.  3. 
whether  the  diftrefle  were  hwfnily  t?.ken  or  no,  yet  the  forbiddir.o-  ^°^- 155-  ^ 
of  them  againft  gages  and  pledges  to  be  replevied,  out  of  quellion 
is  unlawfull.     But  the  beafts  in  withernam  are  lawfully  taken  by 
authority  of  law,  in  lieu  of  thofe  thzt  were  diftreined  and  for- 
bidden to  be  replevied,  and  the  writ  or  precept  of  withernam  ^e-   _    ,.  _ 
citeth,  ^od pofiquam  predia*  £.  averia  prsdiJi'  A.  ccpit,  et  in  ccmit'    ,^80      *      * 
tuo  ea  fugwvity  ^c.  per  quod  ea  eldem  A.  replegiari  ncn  pctuijliy  nos    f  .N.B.  Tt. 
Tnalitite  ipfius  B.  cbviare  'uoknigs  in  hoc  parte  tiki  pracipimus  quod  f  141  1 

a-ver-a  preedi3'  B.  in  baliva  tua  cap*  in  ~^t:itbema?ny  et  ea  ditimas 
donee  eidem  A.  wveria  fua  pnediSt'  fecundum  kgem  et  confuetudinem 
tegni  mfiri  rephgiar'  pojfi:,  i^c.  So  as- the  taking  in  withernam  is 
a  lawfull  taking  by  authority  oi  law,  and  therefore  cannot  be  term- 
ed a  taking  forbidden,  for  that  it  is  exprefsly  commanded  to  be 
done,  and  this  agreeth  with  our  old  bookes.  Hereof  Bracton  faith. 
Si  ttutem  averia  capiantur  per  fer-vientem  domi/ti  (fine  judicio  curia)  Braft.!;.  %.  15?, 
et  pQftea  petita  fuirixt  ab  ipfii  domino,  cum  prajenj  fuerit,  et  ipje  ea  155- b.  157.  a. 
'vetuerit  per  'vadium  et  plegium,  utercue  tenebitur,  ut  videtur,  anus  de  f^'  _  ^'' 
captione,  et  alter  de  -Jttito  namio ;  et  iicft  dominus  ipfe  ad'voca--verit  cap~ 
tionem  firvientis,  fervientem  nsn  liber  at  fid  oner  at  feipfuT.,  et  uterqtte 
ttnetur  de  fia3o  fiervientisyfier-uiem  quia  cepit,  et  dominus  di-pliciter,  quia 
adrvocat  fiaBum  fiervientis,  et  quia  =Detat :  item  fiunt  qui  dicunt,  cuod 
ftBn  tenetur  quis  rejpondtri  de  vetito,  euitequam  con-jincatur  captio  in- 
Jifia,  ad  quod  dico,  quam'vis  captio  jnfta,  %tl  injufia,  tamcn  i-etitum 
fiemper  erit  injufium. 

And  in  W.  2.  placita  de  vetito  namio,  is  intended  a  power.to  hold   W.  a.  cap. «, 
plea  of  taking  of  dillreffes,  and  forbidding  of  them  to  be  replevied, 
as  clearly  appeareth  by  the  words  of  that  ail,  and  cannot  be  in- 
tended of  pleas  of  withernam. 

M  2  Vt 


Bra^l.  ubi  fupra. 
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Mirror,  ca.  a.  Dg  'vee  font  2.  manners,  lun  quant  un  vee  vi-ve  naam,  ISc.  centre 

Dc^vce  de  naam.  S"S"\  ^  pjedges  fuffifant,  lauter  quant  lun  nefuffer  my  foy  ejire  dijirein 
a  droit,  l3  lun  \3  tauter  font  perjonel  trejpa£es  centre  la  peace. 

Vee  is  an  old  French  word,  and  is  as  much  to  fay,  as  ■vetitus,  or 
forbidden. 

Naa7n  nejl  autre  chcfe  que  reafonable  difirejfe ;  it  commeth  of  the 
Saxon  word  nemmen,  or  yiammen,  to  take  held  on,  or  dillrein,  where- 
of comes  namium,  i.  captio,  and  fo  njetitum  namium  fignifieth  in  law 
a  diftrefl'e,  or  taking  forbidden  to  be  replevied. 

Nosv  feeing  withernam  hath  been  mentioned,  you  Ihall  finde 
that  the  true  fenfe  of  the  word  is  a  proofe  of  the  aforefaid  matter, 
for  it  is  compounded  of  two  old  Saxon  words,  'vix.  iveder,  which 
common  fpeech  hath  turned  to  oder,  or  ether;  and  naam,  that  fig- 
nifieth, as  hath  been  faid,  a  caption,  or  taking,  and  therefore  is  as 
much  as  a  taking,  or  a  reprifall  of  other  goods  in  lieu  of  them  that 
were  formerly  taken  and  eloigned  or  withholden,  and  this  is  ca- 
pere  in  'withernarn' ,  whereof  the  Regifter  fpeakcth,  and  well  ex- 
poundeth,  svhich  now  you  fee  clearly  is  juft  and  lawful!. 
Lambard  verbo  And  therefore  one  fpeaking  of  withernam,  and  condemning  the 
Withernam.  aforefaid  error,  faith,   Veruni  maxima.m  mihi  admirationem  mcniet  in- 

troduiia  ncminis  depra'vatio,  ques  ivitbernam  vetitum  (cum  potius  itc- 
raium  fonnt)  namium  dicit. 
F.N.B.  89.  u.  And  albeit  the  diftrefle  were  lawfull,  yet  by  matter,  ex  poji  fa8o, 

D  ^A**'  i^'r^  "^t  "^^y  be  called  --jetitum  namium,  a  wrono full  taking:  for  when  (for 
example)  ne  that  deltremeth  them  eloigneth  them,  lo  as  tney  can- 
not be  replevied,  the  owner  fhall  have  an  afticn  of  trefipafle,  quart 
mi  et  armis,  w^'eria  i lift  us  A.  cepit  et  ea  ad  loca  igncta  fuga-vit  it  a  quod 
a-veria  ilia  eidem  A.  j'ecundum  legem  et  con/ueiudinem  regni  nojlri  rt' 
flegiand.  in'vt:niri  non  poterit :  whereby  it  appeal  eth,  that  by  the 
matter  fubfequent,  the  firft  diftrefl'e  is  in  this  fenfe,  and  to  this  ef- 
Icwl,  termetl  unlawful]. 
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7^  ULLUS  de  cater c  pcjjtt  dif^  "VT O N E  from  henceforth  may  di(^ 
tringere  libere  tenentes  fucs  ad  train  his   freeholders  to  anfwef 

rejpondenclum  ae  libera  tenement 0  fuo^  for  their  freeholds,  nor  for  any  things 

nee  de  aliquibus  adliberumtenemcnium  touching  their  freehold,  without  the 

fuumjpeciantibui  {\)^nec jurare facial  king's  writ:  nor  Ihall  caufe  his  free* 

libere  tenentes  {l)  fuss  contra  voltm-  holders  to  fwear  againft  their  wills; 

tatetnjuamy  quia  hoc  millus  facere  po~  for  no  man  may  do  that  without  the 

tejl  fine  frtscepto  doniini  regis.  king's  commandment. 

15  R.  a.  sap/  a.  16  R.  z.  cap.  2.    (15  R,  2.  c.  la.) 
Rot.  clau''.  This  ad  is  confirmed  and  enlarged  by  the  Hatute  of  1  5  and 

Before  this  ftatute,  lords  would  diftraine  their  free  tenants  ta 

come  and  (hew  the  deeds,  fpccially  the  originall  deed,  whereby  they 

might  know  by  what  rent  and  fervices  the  tenancie  was  holden  of 

•    them,  and  obliquely  many  times  perufing  the  deeds  (which  are  the 

fecrets  and  fmews  of  a  mans  land)  brought  in  quellion  the  title  of 

th« 
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the  free-hold  it  felfe.  Another  mifchiefe  was,  that  the  lord'  of 
court  barons,  hundreds,  &c.  where  the  fuitors  were  judges,  would 
conftraine  ihem  to  fweare  betweene  partie  and  pariie,  both  which 
jnifchiefes  are  taken  away  by  two  feverall  branches  of  this  acl. 

(1)  Ad  liberum  tcncmentum  Juum  fpt8aauhus.'\  By  thele  words 
are  intended  the  charters  or  tenure  of  their  lands,  for  they  doe 
properly  belong  to  the  free-hold;  and  if  the  freeholder  be  dif- 
trained  contrary  to  the  purview  of  this  ftatute,  he  (hall  have  a  writ 
of  prohibition  grounded  upon  this  aft,  Cu7n  de  communi  ceit/tUo  rcg,- 
ni  mftri  Aagliie  ftatutum  fit,  quod  nullus  difiringere  pojjit  libere  te- 
neates/uos  ad  refpondendum  de  libero  tenement 0  fuo,  nee  de  aliquibus  ad 
Jiierum  tenementuK  I'uum  fpeHantibus,  i^c,  libi  prtecipimus  quod  non 
diftringa!  ad  refpondendum,  i3c. 

And  it  appeareth  by  the  Regifter,  that  this  adl  dcth  bind  the 
king,  for  there  is  a  writ  direded  to  the  kings  bailiffes  of  his  man- 
nor  of  N.  the  words  whereof  be,  Vobis  pr^cipimus,  quod  non  dif- 
tringatii  A.  ad  refpondendum  coram  vobis  in  curin  nofira  preed:3^  de 
libero  teJiem*  fuo,  nee  de  aliquibus  ad  liberum  tencmentum  fuum  fpeclan- 
tibus.  And  if  the  kings  bailiffe  doth  not  obey  this  writ,  the  te- 
xiant  fhall  have  4a  attachment  againU;  him,  which  alio  appeares  in 
the  Regifter. 

(2)  Nee  jurare  facit  libere  tenentesJ]  This  is  to  be  underllood 
betweene  partie  and  partie ;  but  to  enquire  for  the  lord  of  all  the 
articles  belonging  to  the  court  baron  or  hundred,  they  may  be 
fworrie,  and  io  are  the  books  to  be  uqdeHlood,  Hereof  you  may 
Teade  a  notable  record  in  14  E.  i.  in  Banco,  &c. 

Gilbertus  de  Pincebek  55"  Ricbardus  flius  Guil.elmi  de  Spalding  im - 
fhuitaver'  Priorem  de  Spalding  pro  eo  quod  cum  fint  liberi  homines,  ^ 
terras  t^  tenement  a  fua  fenent  libere,  ipfe  Prior  dijiringit  eos  ad  corpo- 
rale  facr amentum  preefland*  fibi  fint  pracepto  rtgis,  contra  legem  \^  con-r 

/ueC  regni  regis,  l£  contra  *  prohibitionem,  ^r .  Prior  dicit  quod  ha- 
bet  libertatem  l^  regalitatem,  quod  fi_  quis  captus  fuerit  cum  latrocinio, 
quod  ipfe  per  balivos  fuos  in  curia  fua  inde  habet  eogn*.  ^t  quod  fuper 
captionem  furis  cum  manuopere  didumfuit  diSis  Gilbert 0  sS"  Ricbardo, 
quod  ad  rei  'veritatem  inde  tnquirencP  prafiarent  facrofnentum,  qui  illud 

facere  recufarunt,  unde  die*  quod  per  confiderationem  curia  pradi'  fuerunt 
ipfi  difiridi  propter  contempt um  pr^eai^V  judic*.     ft  quia  in  cafu  ku- 

jufmodi  liber  homo  in  curia  domini  fui  corp^aU  debet  facramentum  pr^e- 

Jiare,  fi  per  confuetudinem  ejufdem  curia  ad  hoc  eledus  fuerit,  yif  idem 
Gilbertus  Sff  Ricbardus  non  poffunt  dedicere,  quin  per  confuetud*  ejuf- 
dem curia  ad  hujufmodi  corporcdt  fac.  amentum  eledi  fuei  unt.     Con- 

fiderat*  efi,  quod  Prior fitu  die,  C5  bay  return'  averiortm,  C5f  ipfiGui' 
lielmi  l3  Richardi  in  mifericordia. 

But  in  the  leet  or  tourne,  the  fuitors  may  be  compelled  to  be 
fworne  as  well  for  the  king,  as  betweene  partie  and  partie ;  for 
they  are  not  libere  tenentes,  as  this  ftatute  fpeaketh,  in  refpect  of 
tenure,  but  doe  their  fuit  in  refpeft  of  refiance ;  a!fo  the  Itets  and 
tournes  are  the  courts  of  the  king  and  of  record ;  and  the  court 
baron  and  hundred  court  of  other  lords  are  not  courts  of  record. 

The  rule  of  law  is,  that  whenfoever  any  man  hath  any  thing  of 
common  right  and  by  courfe  of  law,  ttie  fame  may  well  be  enlarged 
by  cuftome  and  prefcription ;  as  the  lord  of  a  manour  that  hath  a 
court  baron,  of  common  right  and  by  courfe  of  law  all  pleas  there- 
in are  determinable  by  wager  of  law,  and  yet  by  prefcripuon  tie 
lord  may  prefcribe  to  determine  them  by  juiie.     And  tuis  bra.Ka 
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doth  binde  the  king  in  his  court  baron,  hundred   or  countie 

court. 
Braft.  li.  3.  fo.        Of  both  thefe  articles  Braflon  faith  thus,  Non  poteji  ali^uis  haro, 
^^^'  tvicecomesj  t'el  alius  d?  liberis  tenement  is  cognofcere,  nee  tenens  tenet  ur  re^ 

fpondere  Jine  pracepto  t'el  n.varranto  domini  regis,  nee  etiam  pojjunt  ali- 

qitem  ad  facr amentum  fine  tuarranto  compellere. 
Glanv,  li.  12.  c.       In  a  writ  of  right  patent  direfted  to  the  lord  of  the  manour^, 
2,  3.  &c.  Braa.  p]ea  fhall  be  holden  of  freehold,  and  the  court  in  that  cafe  may 
h.  5.  o.  328.         •  oath,  for  there  is  the  klnes  writ  oi  praecipe  qucd  reddat, 

Bnt.  cap.  120.      o,.   ,     .  ...  ^?    ,.  A.   11  J        1      ^• 

riet.i,  li,  6,  c.  -.  which  IS  praceptitm  domint  regis.     Of  this  you  Ihall  reade  plenti- 

Regift.  fo.  I.  ^    fully  in  our  old  books,  and  it  properly  belongeth  to  another  trea- 
F.N.B.  fo.  I.       tife.     And  note  thefe  words  in  our  ad,  ^ine  pracepto  domini  re^is^ 
doe  refer  to  both  claufes. 


GAP,     XXIII, 

pROVISVM  eji  etlam,  quod  ft  T  T  is  provided  alfo,  that  If  bailiffVj 
haiivi    ( I ),  qui   compotum  fuum  which  ought  to  make  account  to 

dominisjuisredderetefienturffefubtrax-  their  lords,  do  withdraw  th.emfelve?, 

erint^  et  terras  vel  tenementa  non  ha-  and   have   no  lands   nor  tenements 

buerint  (2),  per  qua  dijlringi  pojfunt^  whereby  they  may  be  diftrained;  then 

tunc  per  eorum  corpora  attacbientur,  they  fhall  be  attached  by  their  bodies^ 

ita  quodv'icecomes  in  cujus  baliva  hive-  fo  that  the  Iheriff,  in  whofe  bailiwick 

niantur^  eos  venire faciat  ad  compotum  they  be  found,  fhall  caufe  thenitocome 

fuum  reddendo  to  make  their  account, 

(Fitz.  Brief,  791,  806.  Fitz.  Pracefs,  203.  Fitz.  Exigent,  la.  i  Roll.  182.) 

The  mifchiefe  before  this  ftatute  was,  as  it  appeareth  by  the 
letter  thereof,  that  the  laft  proce?  in  an  aftion  of  accompt  was 
diilres  infinite,  and  the  accomptants  feeking  fubterfuges  did  with- 
draw themfeives  and  become  vagrant,  flying  to  fecret  places,  fome- 
times  in  foreine  counties,  and  had  no  lands  or  tenements  whereby 
they  might  be  dilbained,  fo  as  the  lords  were  in  a  manner  re- 
medileffe. 
Regift.  72.  136.       This  aft  doth  give  to  the  lord  a  writ  of  account,  founded  upon 
F.N.B.  117. h.      ^Yas  ftatute,  which  of  the  w,'^rds  of  the  writ  is  called  a  monfirwvit 
Brit  fo.'  i6i  b      ^^  compoto,  and  beginneth   thus  :  Monfiravit  nobis  A.  quod  cum  B. 
IWirr.  c.  2.  §  17.  balinjus  fiius,  &c.     Of  which  writ  you  may  reade  in  the  Regilter, 
decontradts,  &     in  Fleta,  and  other  ancient  bocks  and  records,  and  lyeth  in  any 
^-  S'  §  3-  county  where  the  accountant  may  be  found. 

[  144  ]  (i)   Ba/i-z)i.]  This  ftatute  extends  not  onely  to  bailiffes  accord- 

Britton  ubi  fup.  ing  to  the  letter,  but  to  gardeins  in  focage,  receivers,  and  other 
^^^  ^'^'°^'  accountants:  but  the  ftatute  of  W.  2.  c.  u.  extends  only  to  bai- 
avow.'22o!  *  ^^^^^  ^"*^  receivers,  and  not  to  a  gardein  in  focage;  for  a  capias 
17  E  3.  59.  lyeth  againft  him  by  this  ftatute,  but  no  exigent  by  the  ftatute 
Regift.  137.         of  W.  2. 

W.  2.  cap.  II.  And'where  feme  have  fuppofed,  that  the  ftatute  ofW.  2.  which 

Regift.  136.  givcth  proces  of  utlagary  in  an  adlion  of  account,  hath  taken  away 
F.N.B.  118.       either  the  efted  or  the  ufe  of  this  ad,  the  contrary  appeareth  in 

that 
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that  cafe,  and  in  other  cafes  in  our  books,  as  hereafter  fhal! 
appeare. 

(2)  Et  terras  et  tenement  a  non  habuerintS^  If  the  accomptants 
have  any  lands  or  tenements,  whereby  they  might  be  diftrained, 
though  it  be  not  to  the  value  of  the  account,  yet  it  fufficeth  to  ex- 
empt them  out  of  tiiis  ftatute,  but  they  muft  have  lands  and  tene- 
ments  for  terme  of  life  at  the  leaft,  and  fo  is  this  ad  to  bee  un- 
derftood. 

For  proof  whereof;  after  this  ftatute,  and  after  the  faid  ftatute  4  E.  2.  breve 
of  VV.  2,  cap.  II.  'vzz.  in  4  E.  2.  one  brought  a  writ  oi  monjlravit   79^* 
de  compoto  upon  this  ftatute,  and  counted  that  he  was  his  receiver  of 
C.  1.  &c.     In  which  aftion  foure  points  were  refolvcd.     i.  That, 
our  ftatute  extendeth  to  a  receiver  as  well  as  to  a  bailife.     2.  Tnat 
if  the  accountant  hath  any  lands  or  tenements,  though  they  be  not 
Sufficient  to  render  the  account,  yet  he  is  exempted  out  ot  the  fta- 
tute.    3.  By  thefe  words  [lands  and  tenements]  is  intended  an 
eltate  of  freehold ;  and  therefore  where  it  was  there  found  that  the 
accountant  had  a  houfe  of  the  yearly  value  of  vi.  s.  in  the  right  of 
his  wife,  who  had  the  inheritance  thereof,  but   for  that  it  was 
the  freehold  of  his  wife,  and  not  his  freehold,  it  was  adjudged  no 
fufficiencie  within  the  ftatute.     4.  Laftly,  it  was  refolved,  that  if 
the  hafljand  had  iflue  by  his  wife,  fo  as  he  had  a  franktenement  for 
his  life,  he  had  beene  exempted  out  of  the  ftatute.     And  the  like 
cafe  was  in  6  E.  2.  in  cafe  of  a  receiver,  and  many  other  authori-   6E.2.breTeSo6. 
ties  and  records  there  be  to  that  efFeft,  whereby  it  appeareth  that    ^7  E-  2.  Proc 
both  this  aft  hath  ftill  his  efFeft,  and  that  it  was  in  uie  after  the   ^°3- 
ftat.  of  W.  2.  cap.  J  I.     And  herewith  agreeth  Fleta,  which  wrote   f'n.B.^i^I.' 
foone  after  the  ftatute  of  W.  2.  and  that  ftatute  doth  confirms  this   Fiet.  li!  ;.  c'  64. 
adl,   Et  Ji  diffugeritt  et  gratis  compotum  reddere  noluerit,  Jicut  in  aliis    Brecon  ubi  fup. 
Jlatutis  alibi  continetur :  by  which  words  this  ftatute  is  meant. 

And  good  ufe  may  be  made  of  this  writ  of  monfiravit  de  ccm-   F.N.B.  118. 
foto.,  if  the  plaintife  can  learne  in  what  place  or  countie  he  lurketh,   Regift.  136,137. 
but  he  cannot  have  this  writ  fed  per  fidem,  quam  prajiare  debet  in 
cancellaria,  Cffr. 

But  if  any  fue  out  this  writ  of  monftra'ait  de  compoto,  and  attache 
the  accountanrs  body,  where  he  hath  lands  and  tenements,  con- 
trary to  this  aft,  in  deceptiomm  curia  contra  fcrmam  Jiatuti,  ^c. 
the  party  grieved  ftiall  have  a  writ  for  his  reliefe,  which  appeareth 
in  the  Regifter,  Reg-ii.  137. 


CAP.  xxiv; 

T  T  E  M firmarli  {1)  tempore  firma-  ALSO     fermors,    during     their 

rum  fuarum  vajlum^  venditionem^  terms,   fhali    not   make   wa.'fe, 

vel  exilium   (2)  non  fact ent  (3)  de  fale,  nor  exile  of  houfe,  woods,  and 

uomibus^  bofc'is^  vel  hominibus,  nee  de  men,  nor  of  any  thing  belongmg  to 

aitquibus  ad  tenementa  qua  ad  firtnam  the  tenements  that  they  have  to  ler.r, 

babent fpe£iantibus  (4),  nifi  fpcciatem  without  fp^ciallicence  had  by  vvTit.ng 

inde  babuer'tnt  conceffioneTii   {S^t  P^^  of  covenant,  making    mention,    t.at 

fcriptum  conventionis mentionetnfaciens  they  may  do  it;  wnici  tning  if  tiiey 

quod  bscfacere  poffunt.     ^uodfifece-  do,    and    thereof  be    conv-lct,  ui-/ 

rinty  M  4                                         iaail. 
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rint,  etfuper  hoc  coxvincantur,  damp-  fliall  yield  full  damage,  and  fhalj 
na  plena  rejiituant^  et  per  mifericor-  be  punilhed  by  amerciament  griev-r 
diant graviter puniantur  (6).  oufly. 

See  the  ftatute  of  Glouc'  c.  8.  (Muror,  320.  5  Rep.  iS.  Dyer,  f.  z%\.  FItz.  Waft.  12.  xz. 
30.  32.  37.  42,  43.  46,  47,  48.  53.  68,  69.  76.  78.  82.  88.  4  Rep.  63.  Raft.  689.  6  £d.  1.  ftat. 
l-c.  5.)  •  ■ 

The  mirchiefe  before  this  ilatnte  was,  that  againll  lelTees  for  life 

pr  years,  there  lay  no  prohibition  of  vvafte  at  the  common  law^ 

becaufe  they  came  in  by  the  aft  of  the  lellbr,  and  he  might  have 

provided  upon  the  making  of  the  leafe,  againft  \vall;e  to  be  done, 

and  he  t',-it  might  and  would  not  provide  for  himfelf,  the  commoq 

law  would  not  provide  for :  otherwife  it  is  of  eftates  created  by 

law,  as  tenant  in  dower,  and  the  gardien  ;  but  feeing  wafte  and 

deftrudion  is  hurtful!  to  the  common-wealth,  this  aft  provicletii 

remedy  for  wafte  done  by  lefl'ee  for  life,  or  leflee  for  yeares,  and 

it  is  the  firft  ftatute  that  gave  remedy  in  thofe  cafes :  for  the  rule 

Jlegift.  72.  of  the  Regifter  is,  that  there  are  five  manner  of  writs  of  waftes, 

jrad.  li.  4.  fo.     <vz«.  two  at  the  common  law,  as  for  vvafte  done  by  tenant  in  dower, 

355>  356>'357-     or  by  the  gardien;  and  three  by  ftatute,  or  fpeciail  law,  as  againft 

tenant  for  life,  tenant  for  yeares,  and  tenant  by  the  courtefte. 

(i)  Firmarii.']    For  the  word yfrw^,  whereof yf?7Wrt/7«i  corameth, 
fee  the  firft  part  of  the  Inftitutes,  feft.  i. 

Here  Jirmarii  doe  comprehend  all  fuch  as  hold  by  leafe  for  life, 
or  lives,  or  for  yeares,  by  deed  or  without  deed :  large  fe  habet  hac 
rieta,  lib.  5.  ca.   diSio  Jirinarius  ad  terminum  njit^,  et  ad  terminum  annorum  \  and  fa 
3''-  much  Fleta  faith,  de  termino. 

R^gift.  72.  Albeit  the  ^vCgifter  faith,  Sciend',  that  per  Jlatutum  de  Marie- 

bridge,  cap.  23.  datafult  quondam  prchihitio  'uajli  verjus  tenentem  aii' 
norum,  which  is  true,  thopgh  the  ftatute  doth  extend  to  farmers  for 
life  alfo,  but  this  aft  extended  not  to  tenant  by  the  courtefie,  fqr 
he  is  not  a  farmer,  but  if  a  le?,fe  be  made  for  life  or  yeares,  he  is 
a  farmer,  though  no  rent  be  referved. 
Firft  part  of  the  (2)  Fo/iun?,  lenditionem, -vel  exilium.']  Of  thefe  you  ftiall  reade 
Jiift.  ledt.  67.  jj,  ^'-g  ^j.j^  p^j.j.  yf  jjjg  Inftitutes.  Bqt  a  reafon  is  required,  that 
feeing  as  well  the  eftate  of  the  tenant  by  the  courtefie,  as  the  te- 
nant in  dower  are  created  by  aft  in  '^w,  wherefore  the  prohibir 
tion  of  waft  did  not  lie  as  well  againft  the  tenant  by  the  curtefiq, 
as  the  tenant  in  dower  at  the  common  law;  and  the  reafon  is  this, 
for  that  by  having  of  ifl'ue  the  ftate  of  tenant  by  the  courtefie  is 
originally  created,  and  yet  after  that  he  fliall  doe  homage  alone  in 
the  life  of  his  wife,  which  pfoveth  ^  larger  eftate;  and  feeing  at 
the  creation  of  his  eftate  he  might  doe  vvafte,  the  prohibition  of 
wafte  lay  not  againft  him  after  his  wives  deceafe,  but  in  the  cafe  of 
tenant  in  dower,  Ihe  is  punilbable  of  wafte  at  the  firft  creation  of 
her  eftate:  the  prohibition  of  wafte  lay  not  againft  tenant  in  taile 
cpres  pojjlb.  (whofe  ftate  was  created  by  aft  in  law)  becaufe  the 
original]  eftate  was  not  puniftiable  of  wafte. 
l>|eriiEliz.  (?)   Non  faciaittJ]  To  doe  or  make  wafte,  in  legall  underftand- 

*  .  ■*  '*•  ing  m  this  place,  includes  as  well  permiflive  wafte,  which  is  wafte 

by  reafon  of  omillion,  or  not  doing,  as  for  vyant  of  reparation,  as 
wafte  by  reafon  of  commiftion,  as  to  cut  downe  timber  trees,  or 
proftrate  houfes,  or  the  like;  and  the  fame  word  hath  the  ftatute 
of  Glouc,  cap.  5.  que  aver  fait  ixiajle,  ajid  yet  is  underftood  as  well 

9^ 
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pf  paffive,  as  aftive  walle,  for  he  that  fufTereth  a  houfe  to  decay, 
>vhich  he  ought  to  repaire,  doth  the.wafte :  and  therefore  if  a  man 
maketh  a  leafe  for  yeares  by  indenture  of  a  houfe  and  lands,  upon 
^condition,  that  if  it  happen  the  lefiee  to  doe  any  wafte,  that  the  lef- 
for  ihall  reenter,  in  this  cafe  it  the  leffee  fuffer  the  hoafes  to  be 
wafted,  the  leflbr  ftiall  re-enter,  fo  as  tnis  word  facere,  hath  not 
onely  this  fignification  in  a  penall  fiatute,  but  in  a  condition 
alfo. 

This  aft  prohibiteth  that  fanners  fhall  not  doe  wafte,  and  yet  if  *»  H.  7.  37.  %, 
jhey  fuffer  a  ftranger  to  doe  wafte,  they  feall  be  <;harged  witji  it, 
for  it  is  prefumed  in  law,  that  the  farmer  may  withftand  it,  Et  qui         [  146  J 
#M«  objiat  quod  obftare  pouft.,  facer e  videtur.     Secondly,  the  law  doth 
^ive  to  every  man  his  proper  adlion,  fo  as  none  of  them  be  w^ithoat 
due  remedy :  and  therefore  in  this  cafe  the  leflbr  ftiall  have  his 
adion  of  wafte  againft  the  leffee,  and  the  leffee  his  adlion  of  tref-   p;^  p^^  jag^ 
paffe  againft  him  that  did  the  wafte,  and  fo  the  loffe,  as  reafon  re-   fca.  $7. 
iquireth,  in  the  end  fhall   lie  upon  the  wrong  doer,  and  if  the 
leffor  ftrauld  not  have  his  aftion  pf  wafte,  hee  ftiould  bee  without 
remedy. 

(4)  Uec  de  tdiqwhus  ttdtenementa  qua  hahent  aJ firmam Jpe3antihiu.'\ 
There  were  before  particularly  named  de  domibus,  bofcis,  et  bomini'- 
kut't  thefe  words  doe  comprehend  lands  and  meadowes  belonging 
to  the  farme. 

Alfo  thefe  general!  words  have  a  further  fignification,  and  there- 
fore if  there  had  been  a  former  for  life,  or  yeares  of  a  mannor, 
and  a  tenancy  had  efcheated,  this  tenancy  fo  efche^ted  did  belong 
to  the  tenements  that  he  held  in  farm,  and  therefore  this  a£l  ex- 
pended to  it,  and  the  leffor  Ihall  have  generally  a  writ,  and  iappofe 
a  leafe  made  of  the  lands  efcheated  by  the  leffor,  and  maintain  it 
by  the  fpeciall  mattpr. 

(5)  Niji  kabeant  fpecialem  concejionem^     This  graunt  ought  to    3E.  3.  foL  34. 
be  by  deed,  for  all  wafte  tendeth  to  the  d if- inheritance  of  the  leffor,  »4  £•  3-  37- 
and  therefore  no  man  can  plaime  to  be  difpunifliable  of  wafte  with- 
out deed. 

*  In  Lewis  Bowles  cafe  you  may  reade  plentifully  of  thb  matter.  *Lil».  u.  fix  S2, 

This  fpeciall  graunt   is  intended  to   be    ah/que  impetitione   vafth  * 3- Vide  lib.  4, 

without  impeachment  of  wafte.     Impeachment  commeth  of  the  1°;  ^^  *'''*  9* 

French  word  empefiement:  ^  the  fages  of  the  law  have  ufed  the  b  vid^  l  h.  fo, 

word  impetitio,  derived  of  /;/  zv\6.peto,  and  that^a^  impetUions  vaftiy  8a.  b. 

Is  as  much  to  fay,  as  without  impeachment,  that  is,  without  any  Lewys  Bowls 

-demand  or  challenge  for  doing  of  wafte;  but  if  the  claufe  be  "fe.Secthefirft 

cither  _/fw  impedimento,  or  impeditione  vaflif  it  amounteth  jn  judge-  fja  "icVveri? 

jnent  of  law  to  as  much  nsjine  impetitione  vafti.  fans  Impeach-' 

(6)  ^  Damna  plena  reftituant  et  per  mifericordiam  gra-uiter  puniait-  nientde  Wafte, 
tur.'^    ^  And  this  muft  be  underftood  in  fuch  a  prohibition  of  wafte  Adjudg.  Tr.  6 
upon  this  fbtute,  as  lay  againft  tenant  in  dower  at  the  common  i**^'  *"  S^?*- 
law,  and  fingle  damages  was  given  by  this  ftatute  againft  leffee  j^"  q^^  gg^ 
for  life,  and  leffee  for  yeares.  665. 

This  ftatute  of  Glouc*.  cap.  5.  gave  treble  damages,  and  the  "^  Fleta,  li.  i. 
place  wafted  againft  leffee  for  life,  leffee  for  yeares,  and  tenant  by  j,\^^' 
the  courtefie,  &c.  ^'i'^'  7^ 

But  after  this  ftatute,  and  the  ftatute  of  Glouc'.  Con/uevit  fieri  W.  z.  cap.  14. 
hrsve  de  prohibit  tone  vafti,  per  qucd  bre-ue  multi  fuerunt  in  errort,  cre- 
dent es  quod  illi  qui  vaftumfecerinl  non  babuerunt  necejje  re/ponder e  niji 
tantum  de  vafiofado  pofi  probikiticnem  eis  diredam ;  dsminui  rex  (ut 

buju/modi 


14^  Marlebrldge.  Cap.  25. 

hujufmodl  error  de  catero  tollahir)  ftatiilt  quod  de  njajio  quscunque,  ^c. 
nan  fat  de  catero  bre've  de  prohibitione  fed  breve  defummonitione,  quod 
iile,  de  quo  queritur,  refpondeat  de  njafofado  quocunque  tempore,  l^c. 
Whereupon  the  prohibition  of  wafte  was  abrogated,  and  the 
Reglft.  fol.  72.  aftion  of  wafte  framed  upon  the  ad  of  Weftm.  2.  as  in  the  Regifter 
appeareth. 


[  147  3  CAP.     XXV. 

JUST ICIARII  Uhierantes  de  HTHE  jufti'ces  in  eyre  from  hence- 
catero  mn  amercient  villatas  in  forth  fhall  not  amerce  townfhips 

tximre  fuo^  pro  60  quod fingtdi  xii.  an-  in   their  circuits,  bccaufe   all  being 

noruin  ( I )  mn  venerlnt  coram  viceco-  twelve  years  old  came  not  afore  the 

mltibus  et  coronatorihus^  ad  inqiiifitio-  flieriffs  and  coroners,  to  make  inquiry 

JUS  de  roberiis  (2}j  inccndiis  domorum  of  robberies,  burnings  of  houfes,  or 

(3)>  vel  al'ih  ad  coronam  fpe5lanti-  other  things  pertaining  to  the  crown; 

bus    (4)    faciend'.    Dum    tarnen    de  fo  that  there  come  fufficient  out  of 

villatis    tllis   venlant  fuffcientes  (5),  thofe  towns,  by  whom  fuch  enquefts 

per  qucs  inqtiifitiones  hujufmodi  plene  may  be  made  full:  except  enquefts 

fieri   pofjunt^  exceptis    inquifttionibus  for  the  death   of  man,  whereat   all 

de  morte   hominis    (6)  faciend\   ubi  being  twelve  years  of  age,  ought  to 

cmnes    xii.    annorum^  venire  debenty  appear,  unlefs  they  have  reafonable; 

nifi  rationabilem  caufam  habeant  abfen-  caufe  of  abfence. 
iiisfua, 

^agna  Chart,  ca.  35.  Hie.  ca.  10.  &  8.    (Fitz.  Waft.  11.  39.  53.  66.  72,  73.  loi.  103.  120.} 

Two  mifchiefes  were  before  the  making  of  this  ftatute. 

Firft,  that  if  the  fherifFe  did  prefent  before  the  juftices  in  eyre, 
that  thofe  of  the  age  of  twelve  yeares  came  not  to  the  tourn,  that  the 
townfhips  where  they  dwelt  fhould  be  amercied,  for  that  every  one 
above  twelve  years  appeared  not  at  their  tourns,  where  they  fhould 
be  fworne,  (as  hath  been  faid)  amongft  other  things,  that  they 
fhould  doe  fto  felony,  nor  afTent  to  any,  and  therefore  albeit  they 
could  not  be  ^rtient  ad  inquift^  faciend\  being  under  age  of  21, 
yet  they  ought  to  be  there  to  take  the  oath,  and  to  difcover  felonies, 
if  any  they  knew,  according  to  their  oath. 

Another  mifchiefe,  that  when  any  robbery,  burning  of  houfes, 
homicide,  or  other  felony  was  done,  the  fherifFe,  for  fo  much  as  per- 
tained to  him,  or  the  coroner  in  cafe  of  the  death  of  man,  would 
fummon  many  townfhips,  and  fometlme  a  whole  hundred,  where 
twelve  would  ferve  to  make  enquiry:  and  if  all  did  not  appear  ac- 
cording to  the  fummons,  they  would  prefent  the  fame  before  the 
juftices  in  eyre,  where  the  whole  townftiips  or  hundred  were  amer- 
cied, albeit  many  times  a  fufficient  number  to  make  enquiry  did 
appeare.  Now  this  ftatute  provideth  remedy,  that  when  there 
commeth  out  of  the  townfhips  fo  fummoned,  a  fufficient  number  by 
whom  inquifitions  may  be  fully  made,  that  no  amerciaments  fhall 
be  fet  upon  the  townftiips  or  hundred  by  the  juftices  in  eyre,  which 
V/as  one  remedy  for  both  the  two  mifchiefes. 

(l)   SinguU 


Cap. 


25' 
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(1)  Singula xu.aHnsrum.'\  Where  old  bookes  mention  fometlme  Mag.Ciurt, 
14  years,  it  is  but  mifprinted  ;  for  the  time  for  one  to  come  to  the   "=•  35- 
tourn  or  leet,  and  to  take  his  oath,  as  is  aforefaid,  is  twelve  yeares, 

and  fo  it  is  provided  by  this  aft.  ,.      ,      ,„  r  u    i    a-     VIdeW.  i.  c. 

(2)  X>^  roberiis.l  See  for  this  word  m  the  firit  part  ot  the  Inlti-   j. 

tutes,  feft.  501.  .  Br^a.  1. 2.  fa!, 

(5)  Inceyidiis  do7norum.'\  By  this  it  appeareth,  that  burning  of  Brit.  rol.  16. 
Jioufes  was  felony  by  the  common  law,  for  otherwife  he  could  not  Fieta,iib.  2.ca, 
have  enquired  of  the  fame  in  his  tourn.  ^     .    x.       r»i,     Sumf.  PI.  Cor. 

This  is  to  be  underl^ood  not  onely  of  a  dwelling  hoafe,  but  ot  tne  f^,   ^g^  ^ 
barne  or  liable  belonging  thereunto.  1 1  H.  7.  i. 

The  Mirror  goeth  further,  for  he  reckoning  the  fame  arcocgft  the   Mirror,  c  i.  §  8. 
higheil  offences,  faith,  ardours  font  que  ardent  city,  'ville,  maifcn,   «  A;dourset 
beaji,  ou  auires  cbateux  de  lour  feloty  in  temps  de  peace  pur  haine,  ou   l^^\^  „.jg 
vengeance.  Appeal  de  Arfju 

Les  appeales  de  arfons/efont  in  tiel  manner y  cedde  icy  appeal  Harding   &  cap.  1.  §  13- 
illcnqM  Cove  les  furnojmes )  de  ceo  q.  come  me/me  cefti  cedde  avoit  un  [  I48  J 

mat/on  ou  plufors,  ou  un  tajfe  de  blee,  ou  un  mollein  de  feyne,  ou  outer 
manner  de  biens  in  tiellieu,  ^c.  la  vient  me/me  celuy  Harding,  et  en  le 
dit  meal'on  miji  feive,  i^c.feloniou/ment,  l^c. 

And  Fleta  faith,  5/  quis  ades  alienas  nequiter  ob  inimicitiam  vel  f^-^  u""  »"P^ 
fr^tda  caufa  tempore  pacts  combiijferit,  et  inde  convif:^ fuer*  per  appellum 
velfine,  capitali  debet  Jententia puniri.     But  this  belongeth  to  another 
treatife. 

{4)  Vel  aliis  ad  ccronam  fpeaaniibus.}  Here  is  meant  other  felo- 
nies at  the  common  law,  which  are  called  placita  cormne,  either  en- 
quirable  before  the  ftieriffe  in  his  tourne,  or  the  coroner,  of  whom 
tie  flatute  here  fpeaketh. 

{5)  Dum  tamen  de  villatis  illis  i;eniunt  fuffidentes."]  But  if  there 
appeare  not  fufficient,  as  if  there  appeare  under  12,  then  all  that 
were  fummoned  Ihall  be  amercied,  and  this  doth  follow  the  reafoix 
of  the  common  law,  for  where  for  triall  of  any  iflue,  there  Ihall  be 
fummoned  24,  if  there  12  onely  appeare,  and  are  fworne,  the  others 
that  made  default  fhall  not  be  amercied;  but  if  any  of  them  that 
doe  appeare  be  challenged  and  tried  out,  fo  that  1 2  remain  not  to 
try  the  iffue,  then  all  the  reft  ftiall  be  amercied,  as  if  there  had  under 
12  originally  appeared :  and  it  is  a  good  expofition  of  a  ftatute, 
when  the  reafon  of  the  common  law  is  purfued:  fee  before  cap.  18. 
concerning  amerciaments. 

(6)  Exceptis  inquijitionibus  de  morte  hominis,  ^cJ]  The  law  hath  Britton,  ca.  6. 
fo  great  refpeft  to  the  puniftiment  of  homicide  or  murder,  that 
at  that  inquifition  before  the  coroner,  all  above  12  mull  appeare 
(to  the  end  the  truth  may  be  found  out  and  punifhed,  and  the  hor- 
rible crime  of  murder  detefted)  unleffe  they  have  a  reafonable  ex- 
f  ufe  to  the  contrary. 
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Cap.  27. 


CAP.     XXVI. 


J^  UR  D  R  UM{  I )  de  cater 0  non     J^J  U  R  T  H  E  R    from  henceforth 


adjudicetur  coram  jufticiariist  ub: 
infortunium  tantummodo  adjudicatum 
jejftf  fed  locum  habeat  murdrum  de  in- 
ierfeSfis  per  feloniam  (2)  tantwn-^  et 
non  aliter. 


fhall  not  be  judged  before  our 
juftices,  where  it  is  found  misfortune 
only,  but  it  (hall  take  place  in  fuch 
as  are  flain  by  felony,  and  not  other- 
wife. 


Bra£lon,  lib.  i.  foU  120,  121.  Britton,  cap.  6.  Fleta,  lib.  i.  cap.  23.     (Keyling,  123.  Co.  Ent, 
354.  2  Roll,  120) 


Brittnn,  cap.  7. 
3  E.  3. 
Coron.  354. 
3  E.  3.  ibid.  322. 


ai  E.  3.  17.  b. 


Numb.  35.  9. 
Dcut.  29.  2. 
Joihua  20,  21. 
■&c. 


[  H9] 

See  the  Itatute 
of  Glouc'  c,  9, 
%  H.  4.  18. 
|i  H.  7.  23. 
3  E.  3, coron. 
302. 


See  the  fjrft  part 
of  the  InA.  tc£t. 


The  mifchiefe  before  this  ftatute  was,  that  he  that  killed  a  man 
by  mifadventure,  per  infortunium,  as  by  doing  any  aft  that  was  not 
againit  law,  and  yet  againft  his  intent  the  death  of  a  man  enfued, 
this  was  adjudged  murder:  as  if  a  man  had  call  a  ftone  over  an 
houfe,  or  Ihot  at  a  mark,  and  by  the  fall  of  the  ftone,  or  glaunce  of 
the  arrow  a  man  was  flain,  the  party  Ihould  I'ufFer  death.  And  fo 
it  was  at  the  common  law,  if  a  man  had  killed  a  many^  defendendo,  he 
flioald  be  hanged,  and  forfeit  in  both  cafes,  as  in  cafe  of  murder; 
fo  tender  a  regard  had  the  law  to  the  prefervation  of  the  life  of  man. 
And  with  the  common  law  was  agreeable  the  judiciall  law,  before 
the  cities  of  refuge  were  appointed ;  he  that  killed  a  man  by  mif- 
adventure, &c.  was  put  to  death,  to  the  end  that  men  ihould  be  fo 
provident  and  wary  of  their  aftions,  as  no  death  of  man,  woman  or 
child  might  enfue  thereupon. 

This  ftatute  doth  remedy  both  points,  for  the  latter  claufe  is 
generall,  that  it  fhall  not  be  murder,  bat  where  it  is  done  perfeh- 
niam,  i.felleo  animo,  and  by  malice  prepenfed.  And  albeit  his  life 
in  neither  of  thefe  cafes  is  now  loll,  yet  the  forfeiture  of  his  goods 
and  chateux  remained  in  both  cafes.  And  fo  if  a  man  kill  a  man 
by  mifadventure,  if  he  efcape,  the  towne  fhall  be  amercied,  &c.  is 
alfo  a  mark  of  the  common  law. 

( 1 )  Murdrum.]  For  this  word,  fee  the  i  part  of  the  Inftir. 
fc(fl.  500.  To  fpeak  of  the  parts  of  homicide,  doth  belong  to 
another  treatife;  this  onely  Ihall  fuffice  for  the  unaerllanding  of 
this  aft. 

(2)  Per  feloniam.']  For  this  word,  and  the  fignification  thereofi 
fee  the  firft  part  of  the  Inftitutes  at  large. 


CAP.     XXVII. 


pRO FIS UM eft.,  quod nullus  qui 
-  coramjujliciarils  itinerantibus  vo- 
£atur  ad  warrantum  in  placito  terrt^y 
vel  tenement\  amercietur  de  cateroy 
pro  eo  quod  prcsfens  nan  fuerit  quando 
•vacatur  ad  warrantum  (excepto  prima 

di( 


TT  is  provided,  that  none,  being 
vouched  to  warranty  before  our 
juflices  in  eyre,  in  plea  of  land  or  te» 
nement,  (hall  be  amerced  from  hence- 
forth, becaufe  he  was  not  preient  when 
he  was  vouched  to  warranty,  except 

the 


Cap.  28. 
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</;>  adventus  jujiiciat'  tpforum)  fed  ft 
warrantus  illefuerit  infra  comitatum, 
tunc  injungatur  vicecom'y  quod  ipfum 
infra  tertium  diem.,  vel  quartum  (fe- 
£undum  lecorum  di/iantiam)  facial  ve- 
nire^ ficut  in  itinere  jufliciar'  fieri 
confuevit.  Etfi  ejxtra  comitaf  maneat 
tunc  rationabilem  habeat  fummonitio- 
nem  xv.  dierum  ad  minus.,  fecundum 
difcretionem  jufiiciar*  et  legem  commu- 
nenu 


the  firft  day  of  the  coming  of  the  juf- 
tices:  but  if  the  party  vouched  be 
within  the  fhire,  then  the  flierifF  (hall 
be  commanded  to  caufe  him  to  come 
within  the  third  or  fourth  day,  accord- 
ing to  the  diftance  of  the  place,  as  it 
was  wont  to  be  donein  the  circuit  of 
thejuftices.  And  if  he  dwell  without 
the  ihire,  then  he  fliall  have  reafonable 
J'ummons  of  fifteen  days  at  the  leaft, 
after  the  difcretion  of  the  juftices, 
and  the  common  law. 


Ibrad.  L  3.  fo.  115,  116.  Brit.  t.  2.  fo.  7.  Fleta,  II.  i.  cap.  9.  Mirror,  cap.  4.  cap.  Idnerisk 

By  the  common  law,  all  the  men  of  the  cotmty  ought  to  appeare 
before  thejuftices  in  tvctptr  bre'vt  de generalifummonitione'vic'  direS*, 
quod  pramoneat  omaes  de  ccm'  qucd  Jint  coram  talibus  jufiiciarits  ad 
certum  diem  et  locum  per  quadraginta  dies,  as  well  that  every  man 
ihould  be  ready  to  anfvver  to  any  matter,  wherewith  he  was  to  be 
charged,  or  commenced  againft  them,  as  to  ferve  the  king  and  his 
country,  as  need  Ihould  require,  and  to  heare  and  learne  the  lawes 
and  cuftomes  of  the  realme,  under  which  they  lived.     Now  the 
mifchiefe  was,  that  if  the  *  vouchee  appeared  not  at  the  firft  day,  *  For  this  word 
he  was  amercied,  for  that  he  ought  to  be  prefent.     Now  this  ftatute  YT*^^'^'  H^  ||^ 
enafteth,  that  he  (hall  not  be  amercied  at  the  firft  day,  but  proces  inii.^^iAc.verk. 
Ihall  be  awarded  againft  him,  as  by  this  aft  is  limited;  and  if  he  Et  il  vouche, 
come  not  then,  he  ftiall  be  amercied:  wherein  it  is  to  be  obferved   &c.  Cuftumiet 
how  the  common  law  provideth  for  expedition  of  juftice,  and   ^^  Norm.  cap. 
how  neceflary  it  is  for  underftanding  of  old  ftatutes,  to  reade  old   ^°'      ^ 
bookes. 


CAP.     XXVIII. 


C'So] 


QI  ckricui  aliquis  (2)  pro  criming 
aliquo,  vel  retto,  quod  ad  coronam 
pertineat  (3),  arrejlatus fuerit^  etpojl- 
modum  per  praceptum  domini  regis  in 
lalHum  traditus  fuerit  vel  replegiatus 
extiterit  ( r ),  ita  qucd  hiiy  quibus  tra- 
ditus fuerit  in  ballium,  eum  habeant 
toram  ju/liciariis,  non  amercientur  de 
catero  illi  quibus  traditus  fuerit  in 
hallium^  nee  alii  pleg'  fui,  fi  corpus 
fuum  habeant  coram  jufticiar\  licet  co- 
ram eis  propter  privilegium  clericale 
reipondere  noluerit^  vel  non  potuerit 
propter  ordinariosfuos. 


T  F  a  clerk,  for  any  crime  or  ofFence 
touching  the  crown,  be  arrefted, 
and  after,  by  the  king's  command- 
ment, let  to  bail,  or  replevied,  fo  that 
they,  to  whom  he  was  let  to  bail,  have 
him  before  our  juftices;  the  fureties 
from  henceforth,  nor  they  to  whom  he 
was  let  to  bail,  (hall  not  be  amerced 
(if  they  have  his  body  before  our  juf- 
tices) although  he  will  not  anfwer 
before  them,  by  reafon  of  a  clerk's  pri-» 
vilege,  nor  cannot  by  reafon  of  hi|^ 
ordinary. 


(Bre.  Cor»n.  iii.  a8  H.  8.  c.  i.  31  H.  8.  c.  3.) 


(I)  In 


15<^  Marlebridge.  Cap.  ig. 

Vide  W.  I.  c.  15.        ( I )   l„  Gallium  traditusfuerif,  vel rsplegiatui  exiiterit.']  Here  note 
n  ^r/'' '^°*^' "^    a   difference  betweene  baile,  and  replevie;  for  the  one  is  by  the 
egi  •  77-  higher  courts  at  Weflminfter,  and  the  other,  viz.  replevie,  by  the 

flicriffe,  by  force  of  the  writ  of  homine  replegiando. 

For  the  underftanding  of  this  a6l,  it  is  to  be  knowne,  that  at  the 
common  law  v/hen  any  man  was  appealed  or  indifted  of  felony,  if 
he  were  bayled,  the  bayle  was,  that  he  fhould  appeare  at  a  certaine 
day  before  fuch  julHces  to  anfwer  to  the  felony.  Now  the  mifchiefe 
was,  that  if  a  man  were  bai'ed,  or  delivered  by  plevin,  albeit  he  did 
appeare,  yet  if  he  claimed  the  benefit  of  hisclergie,  the  perfons  that 
bailed  him,  or  his  pledges  were  amercied,  becaufe  he  refufed  to 
anfwer  to  the  felony,  but  tooke  himfelfe  to  his  clergie;  thisllatute 
*  doih  provide,  that  if  in  that  cafe  the  clerk  doth  appeare  before  the 
kings  juftites,  his  baile  or  pledges  ftiall  not  be  amercied,  al- 
though he  will  not  anfwer  before  them  by  reafon  of  his  clerks 
priviledg?. 

(2)  Si  ckrictis  aliquis.']  If  he  were  no  clerk  at  the  time  of  the 
baile,  or  deliverie  by  plevin,  but  learned  to  reade  before  his  ap- 
pearance, yet  he  was  within  this  ftatute,  and  yet  a  clerk  was  not 
bailed  nor  delivered  by  plevin. 

(3)  De  aliquo  crimine  'vel  ret  to  quod  ad  coronam  pertineat.l 
»\V.  2.  cap.  2.  =  Wiiere  it  is  printed  rcclum,  it  mull  be  amended  after  the  ori- 
Rcgift.  in  ho-  ginall,  aUd  hi?.de  rettum :  this  is  derived  of  an  old  word  rette^ 
mine  replegi.ind.  ^.. ,.  ,^^/^  ^  ..^^^„  ^^^^  fignifieth  in  our  legall  underftanding  an  of- 
F.N.B.  to.  66.       r              V    ,                      °  ^ 

b  A)  F-owkcrs  ^^'^'^^  O'"  ^^""• 

cafc.'li.  II.  2.9,         **  Crhr.e-n  and  rettum  are  here  taken  for  fuch  offences  wherefore  a 

3o.'Arr.  cler.  man   fhould  lofe  life  or  member,  bccaafe  for  no  other  offence  he 

cap.  14.  JWich.  can  have  his  clergie,  or  the  priviledge  of  a  cierk.     But  in  crimine 

31  E.  3.cnram  y^^^^  majejiatis  he" was  not  to  have  his  clergie,  and  therefore  this 

in^Thtiau?  "  ^^  extendeth  not  to  perfons  let  to  baile  for  high  treafon,  and  fo  it 

Abbas  de  Mif-  is  ill  cafe  of  fac riled ge,  and  (he  like. 

fendea.  17  E  2.  And  thus  is  this  dark  Itatute  cleerly  expounded. 

roi.  Rom.  m.  6.       c  Now  to  fet  down  in  what  cafes  one  fhall  be  bailed,  or  delivered 

iiid  -o'e'^''^  by  plevin,  and  where  a  man  fnall  have  the  benefit  of  his  clergie, 

com'!28'3.  19H.  and    where  he   is    barred    thereof  by   ad    of   parliament,   doe 

6.,47.  25E.  3.  belong  to    another  trcatife:    in   the   meane  time   fomewhat^  you 

c.  4,  5.  18  E.  3.  jv,^ii  reade  of  clergie  in  Alex.  Powlters  cafe,  ubifupra,  and  lib.  4. 

^;'-/''^'r  fo.  44.45.46. 

Fowiters  cafe  ^^    *^     ' 

ubi  fup.  .  .  I'u   £ 

c  Mirror,  c.  3.  de  e.-.cept.  de  Cler-y.  Braa.  li.  3.  123, 124-  ^let.  I.  i.  c.  28.  Bnt.ca.4.fo.  il.hb.  & 
cap.  36. 


r  151  ]                       CAP.  XXIX. 

pROFISUMeJi,  quodfi  deprada-  T  T  is  provided,  that  if  any  wrong^ 

tioies^  velrapina:  aliquo  Jiant  ab-  or  trefpafles  be  done  to  abbots,  or 

batibus,  prhribus^  velaiiispralatis  ec-  other  prelates  of  the  church,  and  they 

clcfwjhds  ( I  }^-et  ipftjusfuian  de  l^juf-  have  fued  their  right  for  fuch  wrongs, 

ihtodidepra:dotio?iJbusprojequentesmorte  and  be   prevented  with _  death  before 

prisveniantur  [2)^  antequam  judicium  judgement  given   therein;  their  fuc- 

indcfueriyit  ajjequuti^fuccefjores  eorwn  cefiors   IhaU  have  actions  to  demand 

hubeant  afiioms  ad  hsna  (4)  ecclefia  tlie  goods  ot  theii"  church  out  of  tlie 


Jucs 


hands 


Cap.  29.  Marlebridge. 

Jute  (5)  de  mantbus  hujufmodl  tranf- 
grejjoris  repetend'  (3).     Sitnikm  irt- 

fuper  haheant  a£fioneinfucceJfores  de  hiis 
qua  domui  fua  ei  ecdefite  [recenter'] 
ante  cbitum  (6)  pradecejforum  fuorum 
per  bujufmodi  violent iam  fuerint  fub- 
traifa,  licet  pradiSfi  pradecejfores  fui 

jus  fuum  projecuti  non  fuerint  in  vita 

fua.  Si  autem  in  terris  et  tenementis 
hujufmodi  religioforum.,  de  quibus  eorum 
pralati  obierintfeiJit\  lit  de  jure  eccle- 

fiafua^  aliquife  intrudant  tempore  va- 
cationisffuccejores  fui  breve  habeant  de 

Jciftna  recuperand ^  et  adjudicctur  eis 
dampnafua  ('j)jficutin  nova  dijfetfna 
adjudicari  confuevit. 


hands  of  fuch  trefpaflers.  Moreover, 
the  fucceflbrs  (hall  have  like  acSlion  for 
fuch  things  as  were  lately  withdrawn 
by  fuch  violence  from  their  houfe  and 
church,  before  the  death  of  their  pre- 
deceflbrs,  though  their  faid  predecef- 
fors  did  not  purfue  their  right  during 
their  lives.  And  if  any  intrude  into 
the  lands  or  tenements  of  fuch  reli- 
gious perfons  in  the  time  of  vacation, 
of  which  lands  their  predeceflbrs  died 
feifed  as  in  the  right  of  their  church, 
the  fucceflbrs  (hall  have  a  writ  to  re- 
cover their  feifm.  And  damages 
£hall  be  awarded  them,  as  in  aflife  of 
novel  difieifin  is  wont  to  be. 


(FItz.  Trefpafs,  205.  21  x.  237.  242.  Fiti.  Brie/,  176.  296,  359.  623.  828.  2  H.  4.  4.  Re^lft, 
72.  125.  F.  N.B.  112.) 

There  were  two  mifchiefs  at  the  common  law  (as  many  did  hold) 
that  in  the  cafe  of  abbots,  priors,  and  other  regular  and  religious 
perfons,  if  the  goods  of  the  monallery  were  taken  away  in  the 
life  of  the  predeceflbr,  that  after  his  death  his  fucceffor  had  no  re- 
medy for  fuch  trefpafles :  the  other  mifchief  was,  that  if  in  time  of 
vacation,  when  there  was  no  abbot,  or  prior,  or  other  regular  or 
religious  foveraigne,  any  intrufion  were  made,  the  fuccellor  had 
no  remedy  to  recover  the  land  with  damages,  thuugh  thereof  his 
predeceflbur  died  feifed,  and  both  thefe  are  remedied  by  this 
ad. 

(1)  Ahhatibustprioribusy'vel  aliis  pralatis  ecclefiaftici5.'\  This  aft 
extendeth  onely  to  abbots,  priors,  and  other  prelats  that  be  religious 
and   regular,  and  not  to  bilhops  and  other  perfons  ecclcfiallicall        j 
being  fecular:  for  in  the  fecond  claufe  of  this  ad,  hujufmodi  religio-        \ 

fcrum  is  mentioned  for  the  diftinftion  betweene  religious  and  fe- 
cular. See  the  iirft  part  of  the  Inflitutes,  feft.  133.  And  the  rea- 
fon  of  this  diverfitie  is,  that  the  abb-OJS.-priQJCS^.aQd  othei;  religious 
and  regular  perfonsare  dgad^Efrfons  in  law,  and  have  capacity  to 
^veJ^idSMd^gqods  onely  for  ||i?,.j)Ie.J4id^b^  hbufe;  42  E.  3.  22. 

and^nSoTiinalce  any  teitament;  and  therefore  the  church  or  re-  2H.  4.  2,3.  19, 
iigious  houfe  is  holden  alwayes  one,  in  refpeft  whereof  the  fucceeding  ^^J^-  ^-  ^^■ 
abbot  ftall  have  an  affife  for  a  diffeilin  done  in  the  life  of  the  pre-  ^  p*  *  ^, 
deceffour,  and  an  aftion  of  wafte  for  walle  done  in  his  predeceflbrs  ?8  i.t^^'e. 
time;  but  fo  Ihall  not  a  bifliop,  archdeacon,  dean,  parfon,  or  the  i  E.  5.  4,  5 
like,  that  are  ecclefiafticall  feculaXj,_hecaule_thje.ChurQh  by  .theit  «''.=-*o-46 
4?§ih  hadi  an  alteraiTon^  and  i^ not  alwayes  onCji^afldLjiiey  may 
make  their  teitament, Tor  that^they^ay^jiye^oods  and_||hattels  to 
their o^nr qf^"-"^ —  — ,.-.^—       -  •      —      .._„—  -  -  =-^^ 

~Ano~1the  bifhop  is  of  an  higher  degree  then  the  abbots  and 
priors  with  which  this  aft  begins.  • 

(2)  Morte  prauema7it\'\   So  it  is  if  an  abbot  or  prior  be  depofedl  Tcmos  E.  u 
the  fucceffor  fhall  have  an  aftion  upon  this  aft,  although  the  prede,  tins. '142. 
ceffour  be  alive,  as  well  as  if  he  had  died,  for  as  to  that  houie  he  is. 
tiviliter  mortuui. 


Hie  c.  10.  \V. 
3.  15.  26. 


(3)  Succefcre*' 


Ij2fc  Marlebridge.  Gap.  i^,' 

(3)   Succejores  haleaiit  aSl'miem  ad  bona  tccUjta  fu<:s  de  tnanihui , 
hujufmodi  tranfgrejforis  repetend\]   Some   have  thought  in  refpeA  ot 
this  vjotA  repetenda,  that  this  muft  be  intended  of  an  aflion  of  de- 
tinue, or  the  like  aftion,  wherein  the  thing  it  (die  is  to  be  reco- 
vered, but  de  manibus   hujufmodi  tranfgrejjoris  make  it  evident,  that 
it  mufi;  be  intended  of  a  trefpafle  quare  'vi  et  drfnis,  for  thereof  was 
"c«unt  I'l*        *^^  doubt  at  the  common  law :  for  it  is  holden,  that  for  goods 
4E'i°j."ri!^-'.      taken   from  the  predeceflbur  of  an  abbot  or  prior,   no  aftion  wa» 
25.  E.  3. 45.         given  to  the  fucceflbr  at  the  common  law  before  this  aft,  for  by  the 
9  H.  6.  a 5.  taking  the  property  was  diverted.     But  an  aftion  of  account,  debt* 

17  E.  -J,,  tic.  detinue,  replevin,  and  the  like  aftion,  which  affirmes  the  pro- 
ii^E.  3  Account  P^'^'y  to  continue'  the  fucceffor  Ihill  have  an  aftibtiat  the  common 
57.  47  E.  3.23.    ^^^^-  ..  ^  , 

3  E.  3.  31.  .   .(4)  J^ona."]   i.  If  an  obligation'  be  taken  from  the  predeceflbur, 

4  E.  4.  8.  it  is  within  this  itatute.  2.  The  fucceffor  flrall  have  by  the  equitie 
iS  E.  4.  16.  of  this  ftatute  an  adtion  of  trcfpaffe  of  cutting  downe  of  trees,  and 
7  H.  4,  5.  carrying  them  away:  wherein  it  is  to  be  obferved,  that  adts  thar 
iltnble''^'  ^^*        S^^^  remedy  for  wrongs  done,  fliall  be  taken  by  ecjuitie. 

-E.4.  li;.  a.  .(5^  Eccleji/e  fi«e.'\  The aftion  that  the  fucceffor  fhall  bring  ^poiir 

9  E.  4.  33.  this  ftatute,  ihall  be  bona  et  cat  alia  do?nus  et  ecclefta  fuce  tempore  I. 

9  H.  6.  ;i5,z6.  pradecejjhris  fui,  which  without  quelHon  a  biihop,  deane,  or  othaf 
Regia.  96.  ecclefiailicall  fecular  cannot  fay. 

i6E.3.trnsaii.  .(6)  Recenter  ante  ohitum.']  Yet  if  the  taking  of  the  goods  were 
long  before  the  death  of  the  abbot  or  prior,  his  fucceffor  fhall  have 
an  adtion  of  trefpaffe  by  this  ftatute. 

(  7  )    Si  auteiti  in  terris  et  tenement  is  hfijuftnodi  religioforum,  ^c.  aliqui 

fe  intrudant  te^npcre   'vacationis,  Zffc,   bre.-oe  haheant  de  feijlna  fua,  ei 

ii5E.2.trns237.  adjudicentuy  eis  damna.'\  This  brancli  is  alfo  taken  by  equitie,  for 

2  H.4.  u.ii  fup.    j^y  thefe  words,  the  fucceffor  cf  an  abbot,  prior,  or  any  other  re- 

FN.B.Ko.  i.        ligious  foveraigne  ftiall  have  an   aftion  of  trefpaffe  for  trees  cut 

downe  and  carryed  away  in  the  time  of  vacation. 

But  a  biftiop  fliall  not  have  an  aftion  of  trefpaffe  in  tha:t  cafe,  i. 

(  as  hath  been  faid,  for  that  this  aft  extends  not  to  him ;  2.  the  king 

!  hath  the  temporakies  during  the  vacation,  and  therefore  he  cannot 

Rpgiff.  T2  J.      ;  \i^ye  an  aftion  of  trefpas  :  but  in  the  Regifter  there  is  in  that  cafe 

_    •  •  I  IS   .   ;  a^  pjgj.  ^^^  terminer  to  be  granted  to  heare  the  trefpaffes  done  in 

■*'  \  time  of  vacation  of  the  biftioprick,  as  thereby  appeareth,  which 

\  feemeth  in  favour  of  the  church  to  be  granted  by  the  common  law, 

I  for  it  is  not  grounded  upon  this  aft,  and  therefore  I  leave  the  mar- 

j  ginall  notes  in  che  Regifter  that  are  newly  added,  and  are  not  war- 

\  ranted  by  ancient  manufcripts,  to  the  judicious  reader. 

4.  E.  4-  $.         '       And  the  writ  of  intrufion  lieth  not  for  the  fucceffor  of  the  bi(hop,f 

for  an  intrufion  in  time  of  vacation  for  the  kings  poffeffion  (whick 

he  hath  without  office)   preferveth  the  inheritance  of  the  biftiop, 

but  it  lyeth  by  this  ftatute,  where  one  intrudes  after  the  deceafe 

of  an  abbot  or  prior.     Vide  the  firft  part  of  the  Inftitutes  feft.  44  J, 

for  this  manner  of  intrufion,  while  the  freehold  and  inheritance  is  ire 

conftderatiaei  of  law. 


CAP, 


Ciip.  30* 


Marlebfidge. 


^52 


CAP.    XXX. 


jDRO  VIS  UM  eft  etiam,  quod  fi 
allenationes  (l)  llla^  de  qulbus 
breve  de  ingrejfa  (2)  dart  covfuevit, 
per  tot  gradusfiant  (3),/>^r  quot  breve 
illud  in  forma  pr'ius  ufuata  fieri  non 
pojjit^  habeant  conquerentes  breve  ad 
recuperandum  jeifinam fuam^  fine  men' 
tione  graduum  (4%  ad  cujufcunque 
manus  per  hujufmodi  alitnationes  res  ilia 
devenerit  (5),  per  breve  originale,  et 
per  commune  confiUum  domini  regis  inde 
providcndum  (6),  ^c. 


TT  is  provided  alfo,  that  if  thofe 
alienations  (whereupon  a  writ  of 
entry  was  wont' to  be  granted)  hap  to 
be  made  in  fo  many  degrees,  that  by 
reafon  thereof  the  fame  writ  cannot  be 
made  in  the  form  beforetimes  ufed, 
the  plaintiffs  (hall  have  a  writ  to  re- 
cover their"  feifin,  without  making 
mention  of  the  degrees,  into  whofe 
hands  foever  the  feme  thing  fhall  hap- 
pen to  come  by  fuch  alienations,  and 
that  by  an  original  writ  to  be  provid- 
ed therefore  by  the  council  of  our 
lord  the  kino;. 


Brad.  1.  4.  fo.  318.  &c.  Brit.  ca.  114.  Fleta,  lib.  1.  ca.  11.  lib.  4  cap.  i.  Pafch.  18  E.  i.  ia 
Banco  Rot.  4.  Eborum,  John  de  Hodleftons  cafe.  (Fitz.  Cui  in  vita  23.  Fitz.  Entre,  9.  11.  45. 
56.  Fitz.  Brief,  438.  469,  693.  812.  I  Inft.  238.  b.  239.  a.  Regift.  228.  F.  N.  B.  I91.  D.  K.  193. 
201.  203.  Raft.  2S3.) 


part 

tutefy 


It  is  to  be  obferved,  that  the  common  law  provided  for  the  quiet-  See  the  i.  p 
neffe  of  mens  freehold  and  inheritance,  and  that  they  ihould  not  ot'tbelnftit 
be  diflurbed  from  manurance  of  their  grounds;  in  fo  much  as  he  ^  '  *''•** 
that  right  had  could  not  enter  upon  him  that  came  in  by  defcent  or 
lawfull  conveyance,  but  was  driven  to  his  writ  of  entry ;  and  the 
common  law  for  the  fafety  of  mens  pofTeffions  further  provided, 
that  if  the  land  were  conveyed  out  of  the  degrees,  fo  as  the  de- 
mandant could  not  have  his  writ  of  entry  in /«f/^;-,  or  in  the  per  et  i/^li.^.%^,^ 
cui,  the  demandant  (to  the  end  that  fuits  might  have  an  end)  was 
driven  to  his  writ  of  right,  a  long  and  finall  remedy,  and  that  he 
which  right  had  Ihould  take  his  remedy  by  writ  of  entry  before  there 
were  above  two  defcents,  or  two  conveyances,  and  alfo  within  the 
time  of  prefcription. 

This  itatute  in  cafes  of  defcents  and  conveyances,  after  the  degrees 
paft,  doth  give  a  writ  of  entry  in  the  pofi,  which  in  thofe  cafes  lay 
not  at  the  common  law.  But  in  other  cafes,  then  in  cafe  of  alie- 
nation and  defcent,  there  was  a  writ  of  entry  in  the  pcfi  at  the  com- 
mon law:  as  where  one  entred  by  diffeifm,  intrufion,  abatement, 
judgement,  fucceffion,  or  as  tenant  by  the  curtefie,  in  thefe  cafes  a 
writ  of  entry  in  the  poji  did  lie  at  the  common  law,  but  if  the  wife 
recover  her  dower  by  judgement,  yet  is  fhe  in  the  [/f>-]  by  her  huf- 
band,and  if  the  fecond  alienee  be  difleifed,  and  he  recover  in  a  reall 
aftion, -yet  lieih  the  writ  againll  him  in  the  per  et  cui,  becaufe  the 
alienation  to  him  is  the  ground  of  his  title,  et  fie  de  calcriu 

(i)  Si  aUenationes,  Scc.'\  Hereby  it  appeareth  that  this  aft  ex- 
tendeth  where  the  lands  were  aliened  from  one  to  another,  either 
hy  lawfull  conveyance,  or  by  defcent;  and  by  conftruftion  this 
aft  extendeth  as  well  to  alie.iations,  &c.  made  before  the  llature  as 

IL  Inst.  N  after. 


F.^f.B.  102.  f. 

Fieta,  lib,  5.  c. 
34- 


5  E.  2.  Cui  La 
vita  23. 
7  E.  3.  12. 
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after,  for  Hatutes,  that  give  remedy  to  them  that  right  have,  are 

ever  favourably  eji^oundcd;  oblerve  well  the  words  of  this  ad; 

'9     •      ^7-        if  the  difTeifec  doth  releafe  to  the  difTeifor,  this  doth  amount  to  an 

Q  E.  4.  16.  alienation,  and  makcth  a  degree,  but  a  furrender  of  an  eflate  for 

J  H.  6.  I.  life  maketh  no  degree,  yet  is  it  an  alienation. 

(2)  Bret'e  de  ingrejj'u.']  This  is  underftood  of  writs  of  entry,  y/<r 
SJJeiJin  in  Ic  foft,  in  le  qiiilus,  Jine  a£'enfu  capit^,  cui  in  <vi[a,/ur  cut  in 
fiia,  nan  compos  mentis,  dianfuit  infra  at  at  em,  ad  term''  qui  prtrteriit, 
in  caju  pro'vifo,  in  conjimili  cafu  ad  cor.n/PMnem  legem,  of  intrufion,  caufa 
vuitrimcnii  prcslocuti. 

(3)  Per  tot  gradiis  fiant.'\  Gradus  dicitur  a  gradicndo,  becaufe 
the  ilate  pafleth  by  degrees  from  one  to  another,  and  in  the  law  it 
figniiieth,    a    conveyance,    or   a    defcent    from   one    to   another, 

[  ^54  1         ^"'^  there   be  but    two    degrees,  viz.  in  the  per,  and  in  the  per 

50  E.  3.  -21.         and  cui,  if  it  proceed  any  further  either  by  conveyance,  or  defcent, 

it  is  cut  of  the  degrees :  if  a  gift  in  taile,  or  a  leafe  for  life  be  made 

the  remainder  over,  the  firll  eltate,  and  all  the  remainder  make  but 

one  degree. 

*  15  H.  •^.  brc.         *   And  thefe  alienations-  that  make  degrees  ought  (as  hath  been 

S78.  20  H.  >      flild)  to  be  fo  lawful),  as  the  alienee  may  be  in  by  title;  and  there- 

1.432. 19  -^-   £Qj.g  g  feofrement  bv  a  garden  in  chivalry,  focage,  or  by  nurtur,  a 

bie.  7C0.  8  E.  3.    termer  for  yeares,  tenant  at  will,  or  baylifie,  or  tenant  in  villenage 

63.  8  Ail'.  2,8.      doe  rrake  no  degree,  becaufe  they  amount  to  a  dilfeifin,  and  fome 

'7E.3. 69.  50  E.     iiold  the  feoiiee  was  a  diiTcifor  at  the  common  law;  and  where  the 

3-  "'^^      I      words  of  the  flatute  be  quod alienaticnes,  thofc  mull  be  intended  law- 

10  E  4  ts  W     ^"^^  alienations,  fuch  as  by  the  auncient  law  Uiould  have  taken  away 

«.  cap.  25.  an  eritry. 

Draft,  to.  31!?.  »  Regularly  a  man  fhould  not  have  a  writ  of  entry  in  the  poji, 

3i3>  3^4-  326.  where  he  may  have  a  writ  within  the  degrees,  and  the  caufe  thereof 
Bnt.  oj'*  II-  jy  fo  oufte  falfe  vowchers,  yet  in  fome  cafes  a  man  may  have  elec- 
lib.V  cap.  I.  '  ^ioi^  either  to  have  a  v>'r,it  of  entry  in  the  pojl,  or  a  writ  of  entry 
aw.  I.e. 40.  in  the  per  et  cui;  ^  ;is  if  I  may  have  a  writ  of  entry  in  the 
7  E.  3-25.  per  et  cui  againft  R.  who  aliens,  To  as  now  it  is  oat  of  the  de- 

iiE.  3.b;e.472.  grees,  yet  if  B.  take  back  an  ellate  again,  I  may  chocfc  either 
c\  -■  '■>!(>  '  ^  ^^''"^'-  °^'  entry  in  the  per  et  cui  or  in  the  poj?,  but  prima  Jacie,  the 
■z^E^.'z~jo'.  39  writ  of  entry  in  the  per  et  cui  is  more  beneficial!,  becaufe  the 
E.  g.  25.'i4H.  tenant  in  the  Writ  of  entry  in  the  pCj^  may  vowch  at  large, 
4.  39.  27  H.  6.  «ri,^  fo  he  cannot  doe  in  the  other  writ,  but  onely  within  the 
ent.23.F.N.B.      j^g^ees. 

^'^~i  E.  i.bie.  "^  But  if  the  tenant  take  back  an  cJlate  to  him,  and  to  another, 

Syi;.  39  E.  3. 33.  then  I  am  driven  to  my  writ  of  entry  in  the  /r/?,  fo  it  is  if  the  ftate 
44  E.  3.  45.  be  made  to  the  heire  Of  B. 

^  ^'  t'  V'  ^  woman  feifed  of  a  rent  taketh  hufband,  the  hufband  parchaceth 

"  I H  6  s'.  I5r  ^^"  ^^''"^  where  ou%  Sec,  and  after  alieneth  the  land  in  fee,  by  which 
tit.  EriCiy  19'  he  iucludedly  paffeth  the  rent  and  dictli,  the  wife  in  a  cui  in  vita, 
c  1;  E  3  31.  fhall  fuppo'e  the  alienee  to  be  in  the  per  or  poji.  And  yet  in  fome 
3  H.  6.  38.  cafg  cne  ihall  have  a  writ  of  entry  in  the  pnji,  wiien  the  degrees  be 

7  H.  4.  1.7.  uot  pall,  (note  well  the  words  of  this  adl.) 

7  £•  3'  55-  If  a  difTeifor  hah   ifTue  two  daughters,  and  the  one  daughter 

hath  iffue  and  dicth,  in  this  cafe  the  aunt  h  in  the  per,  and  the 
,  ,  ni  ce   is  in  ihs  per  et  cui,  avA  one  writ  mull  be    brought  againll 

them  both,  which  mu.1  be  in  the  /?/?,  becaufe  one  writ  cannot 
be  brought  both  in  the  per  as  to  one,  and  ia  the  per  xt  cui  as  to  the 
Other. 

Howbeit 
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Hcwbcit  in  ibmc  cafes  a  writ   of  entry  in  the  per  Ihall  lie,   5o^i'»re.8S4. 
although  there  be  many  alienations  or  difleifins;  as  if  the  h-jfbard  4  ^- 3-  '<>■ 
be  feifed  in  fee  and  die,  and  twenty  alienations  or  diiTeiiins  be  *|  ,^  ^'  ^^'^^„ 
made,  now  doth  the  writ  of  entry   in  the  pzji  lie  bat    if  the    33.  vid;  6rft 
wife  be  endowed,  the  entry  of  the  wife  (hall  be  fappofed  by  her  par:  of  tht  laft. 
hnfband;  but  otherwife  it  is  of  the  tenant  bv  the  couriefic,  for  the  ^'^  393-  . 
•law  worketh  by  iffo^  had  without  any  aiugaement,  aad  there- 
fore meerely  in  xhcpcfi. 

(4)  Sine  nuntlzne  gra/xutn.^  This  is  intended  a  writ  of  entry 
in  ths  fejl,  fo  called  of  this  word  ufed  in  the  writ,  in  quod  idem  A. 
non  babet  ingrejpan  niji  pojl  di£eijtnam  quam  C,  injujle,  ISc./ecit  pr/edi3* 

As  the  writ  of  entry,  which  writ  is^w^  mtnticne  graduum,  as  car 
sSi  fpeaketh :  as  the  writ  of  entry  in  the  per,  is  fo  called  of  this 
word  [fe^'\  in  the  writ,  in  quod  idem  A.  non  babet  ingrtjjum  niJi  per 
C.  qui  illud  ei  dimif.t :  and  in  the  per  et  cui,  of  ihofe  words  in  the 
wri^  in  quod  idem  A.  ncn  kabet  ingrejfum  mji  per  C.  cui  D.  illud dimijit, 
qui  ijide  injujle,  et  fine  judicio  di£eifivit,  \5c. 

But  for  as  roach  as  the  law  is  never  knowne  nntill  the  reafon 
thereof  be  apprehended;  wherefore  fhoold  not  the  fuccefTors  of  a 
biihop,  deane,  abbot,  prior,  &c.  be  as  well  in  the  per,  as  the  heire 
by  defcent?    And  the  reafon  thereof  is,  for  that  the  heire  commeth 
in  by  his  auncefter,  and  therefore  a  defcent  {hall  take  away  an 
entry,  and  the  warranty  of  the  auncefter  (hall  barre  the  heir,  but  in 
cafe  of  fucceffion,  a  dying  feifed  taketh  not  away  an  entry,  nor  the         [  155  J. 
warranty  of  the  predeccfTour  doth  binde  the  fuccelTor;  and  therefore 
the  RegiHer  delivereth  it  for  a  rule,  with  the  reafon  thereof,  bre^je  de  Rcgii*.  330. 
iugreff*  debet  impttrari  'ijerfus  fiicajfcremfemper  in  lepofi,  quiafitaeljor   See  the  finl^ 
per  prtedece£orem  nsningreditur.    And  herewith  agreeth  Bradton  who   ?^'^  '^^  ^'  ''»- 
faith,  item  queeritur,  &c.   an  faciunt  gradum  de  ahkate  in  abhatemy    ^'-^'-^^  §  3*6* 
ficut  debiXrede  in  karedem\  et  'videtur  qut>d  nsn,  magis  quam  in  ccm-    f\j  ■?•  i" 
futatione  drfcenfits,   quia  ttfi  altematur  per/cnoy  non  propter  bcc  alter- 
natur  dignitas,Jed  femper  matut. 

(5)  Res  ilia  de-venerit.']  This  is  intended  of  lands,  tenements, 
rents,  and  other  things  whereof  a  praecipe  do:h  lie. 

(6)  Per  ccnfilium    domini    regis  inde  providendum.'\  Which  was    R.r'ift.  13s* 
done  accordingly,  and  the  writ  fet  downc  in  the  Regi&er. 
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STATUTUM  DE   WESTMINSTER   PRIMER. 


Editum  anno  3  Edw.  I. 


/^E  XJXfont  les  ejlahlijhmenis  {x)l'e 
roy  Edward  fits  le  roy  H.  falls  a 
IVeJlmiriJl.  a  fan  primer  parliament  ge- 
neral (2)  apres  fan  coronement  (3), 
lendemaine  de  la  clufe  de  Pafche  (4), 
Ian  defon  raigne  2-  (5),/>^ryo«fOtt«yQ'// 
(6),  et  per  tajfentments  dcs  arch'ievef- 
queSt  evefques-^ahhes^prlors^couyites^  ba- 
rons^  et  tout  Ic comm'inalty  de  la  terre  il- 
lonquesfiimmones  (7)  ;  pur  ceo  queno/ire 

Jeignlor  le  roy  ad graundvolunt  et  defire 
del  ejlate  de  fan  realme  redreffer  en  les 
chojes  oil  mejl'ier  ejl  damendmenty  et  ceo 
pur  le  common  profit  de  faint  efglife-y  et 
de  fon  realmcy  et  pur  ceo  que  lejiate  de 

.f»n  realme.,  et  de  faint  efglife  ad  ejle 
mulement  gardcy  et  les  prelates  et  reli- 
gious de  la  terre  en  mults  des  manners 
grieves^  et  le  people  auterment  treit  que 
tjire  duijl-,  et  i.u  peace  meines  garde,  et 
Is  leyes  meins  ufes^  et  les  misfefants 
meins  punies,  que  ejlre  duifent^  per 
quoy  les  gents  de  la  terra  douhteront 
meins  a  misfaire:  cy  ad  le  roy  ordeine 
et  ejiablie  les  chofes  fouthfcripts,  les 
queux  il  entende  dejire  profitables  et 
covenables  a  tout  le  reahne. 


npHESE  be  the  aas  of  king  EJ- 
ward,  fon  to  king  Henry,  mads 
at  Weflminfter  at  his  iirft  parHament 
general  after  his  coronation,  on  the 
Monday  of  Eafter  Utas>  the  third 
year  of  his  reign,  hj  h.is  council,  and 
by  the  affcnt  of  archbifliops,  bifhopSy 
abbots,  priors,  earls,  barons,  and  ali 
the  commonalty  of  the  realm  being 
thither  fummoned,  beeaufe  our  lord 
the  king  had  great  zeal  and  defire  to 
redrefs  the  ft  ate  of  the  realm  in  fuch. 
things  as  required  amendment,  for  the 
common  profit  of  holy  church,  and  of 
the  realm:  and  beeaufe  the  ft  ate  of 
the  holy  church  had  been  evil  kept, 
and  the  prelates  and  religious  perfons 
of  the  land  grieved  many  ways,,  and 
the  people  otherwife  intreated  than 
they  ought  to  be,  and  the  peace  lefs 
kept,  and  the  laws  lefs  ufed,  and  the 
offenders  lefs  puniftiedthan  they  ought 
to  be,  by  reafon  whereof  the  people  of 
the  land  feared  the  lefs  to  offend;  the 
king  hath  ordained  and  eftablifhed 
thefe  acts  under-written,  which  he 
intendeth  to  be  necelfary  and  profitable 
unto  the  whole  realm. 


The  preface  of 
the  ftatutc  of 
W.  1. 


*  E.  3.  14. 


(l)  Ceuxfont  les  ejiahlijhments^  Stabilitnina,  ar Jiahilimenta,  efla- 
blifhments,oraflurancescommingof_/?^^////,  and  that  againe  «y^<7Wi?, 
of  ftanding ;  and  jullly  may  not  onely  thefe  chapters  challenge 
that  name,  but  all  other  the  Itatutes  made  in  the  raigne  of  thw  king 
may  be  Itylcd  by  the  name  of  eftaWdfhments,  beeaufe  they  are 
more  conitant.  Handing,  and  durable  lavfs,  then  have  been  rtiade 
ever  fiiice :  fo  as  king  E.  i.  who  (as  fir  William  Herle  clxjefe 
julliceof  the  court  of  common  pleas,  that  lived  in  his  time,  faid,  iV«> 
le  phds  fagc  rcy  que  lanuet  fiiit)  may  well  bee  called  our  Juftinian.  v 

(2)  4  fn  p6rVia?ncHt  generdl.\     So  called,  beeaufe  all  the  Ia\i^ 

the  a. 


/| 
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iA\cn  made  were  generall,  and  that  great  and  honourable  afTcmbly 
were  not  entangled  with  private  matters,  but  with  fuch  onely,  as 
were  for  the  generall  good  of  the  common-wealth,  for  the  end  of 
this  parliament,  is,  as  hereafter  in  the  preface  is  exprefled,  paur  U 
common  profit  de  faint  efgli/e,  t^  del  realme. 

(3)  A  pre  s  Jon  coronement  .\  He  began   his  raigne  the  16  day  of         £  157  1 
November,  anno  Dom.  1272.  he  then  being  in  the  land  of  Palef- 

tine;  and  after  his  returne  into  England,  was  crowned  the  19  day 
©f  Augull,  in  the  2  yeare  of  his  raigne  (and  not  the  9  day  of  De-   Vet. Mag. Chart, 
cember,  in  the  i  yeare  of  his  raigne,  as  fome  have  midaken)  as  f***  ^44- 
evidently  appeareth  by  this  preface,  and  by  ancient  records  here- 
after remembred. 

(4)  Lendemains  de  la  clafe  de  PafcheJ]     That  is,  in  crajiino  clauji  Glanv.  H.  i.c.6. 
Pafcha,  or  in  crajiino  oilabis  PaJ'chee,  which  is  all  one :  in  Engliih, 

the  morrow  of  the  utas  of  Ealler.  It  is  called  utas  o(  huit,  which 
£gnifieth  eighth,  vix,  the  eighth  day  after,  including  Ealter  day  it- 
felfe  for  one. 

Note,  this  parliament  was  fammoned  to  be  holden  at  London 
in  quindena  of  the  purification  after  his  coronation,  and  prorogued 
from  thence  untillthe  morrow  after  the  utas  of  Eafter  to  be  holden 
at  Weftminfter.  And  the  number  of  eight  was  much  refpefted 
in  the  ancient  lawes,  as  amongft  the  lawes  of  king  Edward  the 
Confeflbr,  Pax  regis  die  qua  corcnatus  eft,  qua  dies  tenet  o3o,  in  die 
natali  domini  dies  o3o,  in  Pafchate  dies  oclo,  in  Pentecofte  dies  odo,  isfc. 
Now  the  eighth  day,  accounting  the  feaft  day  for  one,  is  claujum 
fiftii  that  is,  the  clofing  up  of  the  feall  for  many  purpofes, 

(5)  V an  de  f on  raigne  y^  This  proveth  that  he  was  crowned  in   Vide  vet.  Maj. 
cnno  2.  for  if  he  had  been  crowned  in  anno  i.  of  his  raigne,  then   Char.  1  part,  fo, 
this  parliament  fhould  have  been  holden  in  the  2  yeare:  and  this   *'M- i*- 

is  proved  by  other  matter  of  record.  But  the  truth  is,  that"  the 
19  day  of  December,  in  anno  i.  of  his  raigne,  he  was  not  returned 
into  England. 

Rex  'venerahili  in  Chrifto  patri,  Roberto  Cant*  archiepi/copo,  iotius  Dorf.  claiif.  an. 
Anglia  primati,  falutem.  ^ia  generate  parliament um  noftrum,  quod  3  £•  «•  m.  21. 
cum  pr/elatis  et  magnatibus  regai  propoj'uimus  habere  London*  ad  quinde- 
nam  purificationis  beatts  Maria  proxitn*  futur* ,  quibufdam  certis  de 
caujis  prorogavimus  ujhue  in  craftinum  clauji  Pafcha  proxim'  fequen*, 
vobis  mandamus  rogantes  quatenus  eidem  parliamento  ibidem  in  eodem 
craft ino  claufe  Paj'cha  interfitis  ad  traciandum  et  ordinandum  una  cum 
pralatis  et  magnatibus  regni  noftri  de  negctiis  ejufdem  regni,  et  hoc  nul- 
iatenus  omittatis.     Tefte  rege  apud  Woodftock,  27  die  Decembris. 

Rex  in  prima  generali  parliamento  fuo  poft  coronationem  fuam  in  crcf-    Rot.  pat.  an.  4 
tino  octahis  Pafcba,  anno  regni  fui  3.  de  "voluntate  fua,  et  confiliariarum   E«  ••  m.  9.  14. 
Jiiorum  conjilio,  et  communitatis  regni  fui  ibidem  convocat'  canfenfu,  ad 
honor  em  Dei,  i^c.  ordinavit  et  ftatuit  quod,  13  c. 

Rex  Ediu.  tenuit  primum  gencrale  pari i amentum  fetm  peft  corona-    Rot.  pat.  an.  10 
tionemfuam  in  craft  ino  ociahis  Pafcha,  anno  3-  regni  fui.  E.  i. 

(6)  Per  fon  counj'elL]  This  proveth  that  this  king  and  other 
kings  before  him  had  a  privie  councell,  which  appeareth  by  the 
writs  of  parliament,  that  parliaments  are  ever  fummoned  to  be 
holden  de  advifamento  conftUi  noftri.  Of  this  fee  more  in  this  firil 
chapter. 

(7)  P^*"  laffentments  des  archevefques,  evefquef,  abbes,  frier s^ 
countcs,  et  barons,  et  tout  la  commincdtii  de  la  terre  illonq;Jummones.'\ 
Here  is  a  compleat  parliament  for  die  making  or  enacting  of 

N  3  lawes. 
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lawes,  the  king,  the  lords  fpirltuall  and  temporall,  and  the  com' 

mons:  for  if  an  aft  be  made  by  the  king,  and  the  lords  fpirituall 

and  temporall,  or  by  the  king  and  the  commons,  this  bindeth  not. 

See  tlie  4.  part      for  it   is  no  aft  of  parliament ;    for   the  parliament   concerning 

of  the  |[n||it.  ^     makii  g  or  enafting  of  lawes  confifteth  of  the  king,  the  lords  fpi- 

court  ofpaihat     "tuall  and  temporal],   and  the  commons ;  and  it  is  no  aft  of  par- 

nieat.  liament,  unleffe  it  be  made  by  the  king,  the  *  lords  and  commons. 

II  H.  7.  zy.         And  where  it  is  faid,  by  all  the  commonalty,  all  the  commons  of 

*  r  158  3     the  realme  are  rcprefented  in  parliament  by  the  knights,  citizens, 

and  burgefies. 

The  purpofe  of  this  parliament  is  to  redreffe  the  flate  of  the 
church  and  of  the  reahne   in  thofe  things  that  need  amendment. 
The   end  is  twoTold,  Pur  le  common  profit  de  faint  ffglife,  l^  de  fort 
.    reahne. 

There  were  five  things  that  needed  amendment. 

1.  For  that  the  ftate  of  the  realme  and  of  holy  church  (which 
are  ever  like  Hipocrates  twins)  had  been  ill  governed. 

2.  That  the  prelates  and  other  men  of  the  church  many  wayes 
had  been  grieved,  and  the  people  othervvife  entreated  then  they 
ought  to  have  been. 

3.  The  peace  had  not  been  well  kept,  which  was  againft  amaine 
maxime  of  law,   Inprimis  interefl  rcipuhlica:,  ut  pax  itt  regno  confer- 

-  ,  'velur,   et   quacunqy  pad  admerfentur,    prcvlde  declinentur :    which 

jMar.  cap.  12'.    uiaxime  hath  been  repeated  and  affirmed  by  authority  of  par- 
liament. 

4.  That  the  lawes  had  not  been  put  In  execution  againft  another 
principle  of  the  common  law.  Nihil  infra  regnum  fubditos  tnagis  con- 

fer'vat  iti  tranquilitate  et  ccncordiut  quhn  debita  legum  admin  fir  at  io» 
3*  H.  8.  cap.  9.    Affirmed  alio  in  parliament. 

5.  OfFendors  feldome  punifhed,  Et  impuiiitas  continuum  affedum 
tribuit  delinquendi;  for  this  ttatute  faith,  By  reafon  whereof  the 
people  of  the  land  feare  leiTe  to  offend. 

The  remedy  hath  two  excellent  qualities,  which  ought  to  he 
infeparable  to  every  aft  of  parliament,  'viz.  to  be  profitable,  and 
convenient. 

Ht-re  Ihall  you  fee  the  effcfts  of  the  writs  of  parliament,  as  they 
be  at  this  day:  Firft,  the  writ  is,  Nos  de  ad-vifametito  concilii  twfiri'y 
and  this  aft  faith,  Le  roy  per  fon  coiincel. 

2.  The  writ  is.  Pro  qulbifdani  arduis  et  urgentihus  negotiis  nos, 
fiatum  et  defenfionem  regni  nojiri  AngUa  concernentibus :  and  it  is  ex- 
prefTed  in  this  aft,  ^e  noflre  feigmour  le  roy  ad  graunt  iiolunt,  et  de~ 
fire  del  ejlate  de  fon  reahne  redreffer,  en  les  chcfes  ou  mejiicr  ejl  damende- 
7nent,  ^  ceo  pur  le  common  profit  de  faifit  efglife  iff  de  fon  realme,  t^ 
pur  ceo  que  leftate  de  fon  realme  13  de  faint  efglife  ad  efire  makment 
gard,  l3c. 

And  here  it  is  to  be  obferved,  that  this  noble  and  wife  king 

E.  I.  was  contented  in  a  free  and  generall  parliament  to  heare  of 

the  mifgcvcrnment  of  the  flate  of  the  realme  and  of  the  church. 

Rot.  Pari.  50  E.    and  never  fought  to  cover  thofe  irregular  proceedings,  either  in  his 

3,  nu.  10.  15,      fathers  time,  or  his  owne;  and  thought  it  fhould  be  greater  honour 

16,  17,  18,  &c.    £-^^  j^Ij^  ^^  j.jp  yp   j.^pjg  giievous  ulcers  both  in  the  church  and 

1  u' V/7  H.  4.''"  commonwealth,  and   to  cure  them  by  wholibme  rules  and  lawes, 

iu!3o,4i.9H4.  then  to  cover  them,  lefl:  it  fhould  be  vainly  feared  they  iliould  re- 

indcrrmitie  dcs  fleft  upon  his  fathers,  or  his  owne  mifgovernmenr,  where  in  truth 

i)ei(;n-io,s,  ^zc.  ^jj  ^j^g  £^y|^  fhould  lell  upon  great  counfellors,  and  officers,  and 

iH.5.nu.b.&c.  *=>                                         minifters 
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miniflers  of  jufllce,  and  other  the  kintj^  ofaccrs  and  minifters ;  and 
lo  it  hath  falne  out  in  divers  other  kings  times.  This  preamble 
to  all  the  flatutes  is  worthy  of  due  and  deliberate  confiJcration. 

Of  this  worthy  k'ng  we  have  fpoken  in  other  phccs;  this  we 
will  adde  out  of  an  approved  autiior.  Nemo  in  con/iliis  illo  argutior, 
in  eloquio  torrtntiory  in  ptriciiUs  fecurior,  in  prajperis  cauticr,  in  adver/is 
conjiantior. 

Now  this  parliament  holden  at  Weftminfler,  is  called  Weft- 
jninfler  the  firil  for  exceliencie. 
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27*  N primes  volt  U  roy  et  csmmaun^e^ 
que  la  peace  de  faint  ejgl'tji'-,  et  de 
la  terre^  foit  bien  garde  ft  tnainteign* 
en  touts  points^  et  que  commm  droiture 
foit  fait  a  touts^    auxybien   as  povers^ 
come  as  riches.^  fans  regard  de  nulluy 
(l).     Et  pur  ceo  que  Us  abbieSf  et  ies 
meafons  de  religion  de  la  terre^  ont  efie 
furcharges  et  greves  maletmnt^  per  le 
venue  des  graundes  gents  et  dauters^ 
que  lour  biens  ne  fufjifont  a  etix  mefmes^ 
per  que  Ies   religious  font  ci  abates  et 
impoversy  que  ilz  ne  poietit  eux  mejtnes 
fufleign^y  ne  la  cnarge  de  charitic  quiU 
foilent  faire.     Purviezu  efl  que  nul  ne 
ve'igne  manger^  herbergery  ne  gifer  a 
meafon  de  religion  (2)  dauter  avr^vfony 
^ue  de  la  laine^  al  cfiag^s  de  la  meafon^ 
ft  ne  foit  prie  et  requije  fpecialmefit  per 
le  governour  de  la  meafon^  avant  que  il 
veigne.     Et  que  nui  a  fes  coflages  de- 
mefney  ne  entr\  ne  veign'  gifer  encoun- 
ter la  volunt  ceux  de  la  meafon.     Et 
per  eel  eflatute  nentenV  pas  le  rcy^  que 
grace  de  hofpitaliiy  fit fu/lreit  as  be- 
foignes  (3 ),  k<?  que  Ies  avnues  des  mea~ 
fons  lez  puiffent  per  lour  fovent  venues 
fir  charger  ne  defxruer  {  4  ) .    Purview 
'  efi  enfernenty  que  nul  ground  ne  petit^ 
per  colour  de  parent" ^  on  defpecialtiey  ou 
per  outer  affiance^  neper  auter  enchefon^ 
ne  couK^e  en  auter  parke^  ne  pefhe  en 
auter  viver  (5},  Wt?  veign*  manger  ne 
herherger  en  meafon^  ne  en  jnanrur^  ou 
en  meafn  de  prelate ^  ne  de  home  de  re- 
ligion-i  ne  dauter  encounter  la  voliint  le 

feigniory 


P I R  S  T  the  king  willeth  and  com- 
mandeth,  that  the  peace  of  holy 
church  and  of  the  land,  be  well  kept 
and  maintained  in  all  points,  a'ld  that 
common  right  be  dons  to  all,  as  well 
poor  as   rich,  without  relpecl  (.f  per- 
ions.     And  becaufe  that  abbeys  and 
houfes  of  religion  of  the  land  have 
been  overcharged,  and  fore  grieved, 
by  the  refort  of  great  men  and  other, 
fo  that  their  goods  have  not  been  fuf- 
ficicnt  for  themfelves,  whereby  they 
have  been  greatly  iiindred  and  impo- 
verifhed,  tnat  they  cannot  maintain 
themfelves,  nor  fuch  charity  as  they 
have  been  accuflomed  to  do;  it  is 
provided,  that  none  fliall  come  to  eat 
or  lodge  in  any  houfe  of  religion  of 
any  other's   foundation  than   of  his 
own,  at  the  cofts  of  the  houfe,  unlefs 
he  be  required  by  the  governor  of  the 
houfe  before  his  coming  thither.    And 
that  none,  at  his  own  cofts,  fhall  enter 
and  come  to  lie  there  againtt  the  will 
of  them  diat  be  of  me  houfe.     And 
by  this  llatute  the  king  intended  not, 
that  the  grace  of  hofpitality  fhoidd  be 
withdrawn  from   fucti    as  need,   nor 
that  the  founders  of  fuch  monafteries 
(hould  overcharge,  or  grieve  them  by 
their  often  coming.     It  is  provided 
alfo,  that  none  high  nor  low,  by  co- 
lojr  of  kindred,  affinity,  or  alliance, 
or  bv  any  other  occafion,  fliall  courie 
in  any  park,  nor  lifli  in  a:iy  pond,  nor 
come  to  eat  or  lodge  in  ttie  houfe  or 
N  4  manor 
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feignior,  ou  le  ba'tUfe^  de  cojlagei  left'tg- 
niory   ne   a  fon  cojl  demefne.     Et  ftl 
veigne^  ou  enter  per  le  gree^  ou  fans  le 
gree  lefeignior  ou  le  bailife  nuljarure., 
huis^  nefenejire^  nenul  maner  de  ferine 
Tie  f aire  overer^  ne  de  pecher  per  foy\  ne 
■per  aiiter^  ne  nul  maner  de  vitail'  ne 
auter  chofe  preigne per  colour  de  achate^ 
lie  auterment.     Et  que  nul  face  barter 
llee-f  ne  premier  blee  (6),  ne  nul  maner 
de  vitaile-f  ne  les  outer  b'tens.,  de  nulluy 
prelate^  home  de  religion^  ne  de  auter^ 
ne  de  clcrke^  ne  de  lay\  per  colour  de 
achate.^  ne  auterment  enconter  la  [^bone'] 
volunt^  et   le  conge  de  celuy,  a  que  la 
chofe  ferra^  ou  de  gardein,  deins  ville 
rnerchandifef  ou  dehors.     Et  que  nul 
pretgne  chivals,  bofes^  chares^  ne  cha- 
rets^  neefes^  ne  bateux^  ne  outer  chofes 
affaire  cariage  [j).yfans  le  bone  volunt 
*  de  celuy^  a  que  les  chofes  Jerront.     Et 
Jill  per  la  bone  volunt  de  celuy  le  facc^ 
lors  maintenant  face  fon  gree  [olonque  le 
covenant  fait  enter  eux.     Et  ceux  que 
niiendront    enconter   les    ejiablijhments 
avantdiis^  et  de  ceo  foient  attaints  (8), 
foient  adjudges  o  la  prifon  le  roy^  et 
dillonques  foient  rentes^  etpu7iiesfolonque 
la  quantity  et  le  maner  du  trefpas^  et 
folonque  -ceo  que  le  roy  en  fa  court  vcier 
que  lien  foit.     Et  foit  affaver^  que  ft 
ceux  a  que  le  trefpaffe  fuit  fait^  voillent 
fuer  les  damages^  que  ils  avera  refccux^ 
lour  f err  a  agarde  et  rejlore  au  double. 
Et  ceux  quele  trefpas  averont fait  ^foient 
enfement  punics  in  le  maner  avantdit. 
Etfi  nul  ne  voile  fuer -^  eit  le  roy  la  fuit^ 
ccme  de  chofe  fait  enconter  fon  defence^ 
et  encounter  fa  peace.     Et  le  roy  f err  a 
enquire  de  an  en  an^ficome  il  quidra  que 
bien  foit^  queux  gents  eyent  tiel  trejpas 
fait.    Et  ceux  queux fcrront  endites  per 
ceux  enquejls^  jerront  attaches  et  dif- 
treign'  per  la  grand  diflreffc^  de  vener  a 
certain  jour^  que  conteigne  le  fpace  du 
moysen  la  court  del  roy ^  la  ou  luy  plerra. 
Et  fi  ceux  ne  v  eigne  a  eel  jour.,  ils  fcr- 
ront auterfoits  de  recheff'edijlr eigne  per 
piejme  d:Jtr\  de  vener  a  un  outer  yAiify 
que  conteigne  le  fpace  de  vi.fcmaigncs. 
f.t  fi  ceux  adonques  ne  leigncnt^  foient 
*  [  j6o  ]  adjudges 
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manor  of  a  prelate,  or  any  other  reli- 
gious perfon,  againft  the  will  or  leave 
of  the  lord,  or  his  bailiff,  neither  at  the 
coft  of  the  lord,  nor  at  his  own.    And 
if  he  come  in,  or  enter  with  the  good- 
will, or  againft  the  will  of  the  lord  or 
his   bailiff,  he  fhall  caufe  no  door, 
lock,  nor  window,  nor  nothing  that 
is  {hut,  to  be  opened  or  broken,  by 
himfelf,,  nor  any  other,  nor  no  manner 
of  vidlual,  nor  other  thing,  (hall  take 
by  colour  of  buying,  nor  otherwifej 
and  that  none  fhall  threfti  corn,  nor 
take  corn,  nor  any  manner  of  vi6tua], 
nor  other  goods  of  a  prelate,  man  of 
religion,  nor  any  other  clerk,  or  lay- 
perfon,  by  colour  of  buying,  or  other- 
wife,  againft  the  will  and  licence  of 
him  to  whom  the  thing  belongeth,  or 
of  the  keeper,  be  it  within  market- 
town,  or  without.     And  that  none 
fhall  take  horfes,  oxen,  ploughs,  carts, 
fhips,  nor  barges,  to  make  carriage, 
without  the  aflent  of  him  to  whom 
fuch  things  belong ;  and  if  he  do  it 
by  the  aflent  of  the  party,  then  in- 
continent he  fhall  pay  according  to 
the   covenant   made   between  them. 
And  they  that   offend  againft  thefe 
adts,  and  thereof  be  attainted,  fhall  be 
committed  to  the  king's  prifon,  and 
after  fhall  pake  line,  and  be  punifhed 
according  to  the  quantity  and  manner 
of  the  trefpafs,  and  after  as  the  king 
in  his  court  fhall  think  convenient. 
And  it  is  to  be  known,  that  if  they  to 
whom  fuch  trefpafs  was  done,  will  fue 
for  damages,  they  fhall  be  thereto  re- 
ceived, and  the  fame  fhall  be  awarded 
and  reftored  to  the  double ;  and  they 
thathave  done  thetrcfpafs,  fhall  belike- 
wife  punifhed  in  the  manner  abovefaid ; 
and  if  none  will  fue,  the  king  fhall 
have  the  fuit,  as  for  a  thing  committed 
againft  his  commandment,  and  againft 
his  peace:  and  the  king  fhall  make 
enquiry  from  year  to  year,  what  per- 
fons  do  fuch  treipaffes,  after  as  he  fhall 
think  neceffary  and  convenient;  and 
they  that  be  indi£ted  by, fuch  inquefts 
fhall  be  attached  and  diftraiped  by  the 

great 
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adjudges  come  attaints^  et  rendent  le 
double  {per U Ju'tt del roy) a  ceux  queux 
le  dammages  averoni  refceux^  etfoient 
grevement  rentes ffolonque  le  maner  del 
trefpas.  Et  le  roy  defende  et  com- 
mander que  nul  deformes  ne  face  male 
(g),  damm\  ne  grevance  a  nul  home 
de  religion^  person  de faint  efglisf  ne  a 
autery.per  enchefon  de  ceo  que  Us  eyent 
deny  Ihoflelle^i  ou  le  manger  a  nulluy^  ou 
per  enchefon  de  ceo  que  afcun  foy  pleint 
43U  court,  de  ceo  que  il foit  greve  des 
afcuns  chafes  avantdits,  et  fi  afcun  le 
face,  et  de  ceo  fo'tt  attaint, foit  incur  re  U 
peine  avantdit.  Et  eji  purview  que 
ces  points  avantdits  lient  auxibien  nous 
counfellors-y  juflices  del  forefl,  et  outer 
nous  JuJliceSy  come  outers  gents  (lo); 
et  que  les  points  avantdits  Joient  rnain- 
teignes (  1 1  ),gardes,ettenus.  Cy defende 
le  roy  fur  fa  grieve  forfeiture,  que  nul 
prelate,  abbe,  prior,  home  de  religion, 
ou  bailife  dafcun  de  eux,  ou  del  outer, 
ne  refceive  nul  home  enconter  la  forme 
avantdit.  Et  que  nul  envyy  au  meafon 
{12.),  ne  au  manor  de  religion,  ne  de 
outer  home,  gents,  chivalx,  ne  chiens  a 
fojourn*,  ne  nul  lez  refceive.  Et  que 
le  f err  a,  pur  ceo  que  ejl  enconter  le*  de- 
fence et  le  commandemcnt  le  roy,  ilferra 
punijh  grevsment.  Uncore  eft  purview, 
que  les  vie*  ne  herbergent  ove  nulluy 
(I3)>  ovefque  plus  que  v.  ou  vi.  chi- 
valx, ne  que  Us  ne  grcvcvent  la  gentes 
de  religion,  ne  outer  per  lour  fluent 
Hiener,  ou  gifer  a  lour  meafons,  ne  a 
lour  manors. 


great  diftrefs,  to  come  at  a  certain 

day,  containing  the  fpace  of  a  month, 

into  the  king's   court,   or  ;vr.ere  it 

(hall  pleafe  the  king ;  and  if  they  come 

not  at  that  day,  they  fhall  be  dill  rained 

again  of  new  by  the  Ctme  diftrtfs,  for 

to  come  at  another  day,  containing 

the  fpace  of  fix  weeks  at  the  leaO: ; 

and  if  they  come  not  then,  they  (hall 

be  judged  as  attainted,  and  (hall  yield 

double  damages  (at  the  king's  fuit) 

to  fuch  as  have  taken  hurt  or  damage, 

and  (hall  make  grievous  fine  after  the 

manner  of  the  trefpafs.     And  the  king 

forbiddeth    and    commandeth,     that 

none  from  henceforth  do  hurt,  damage, 

I-  ^ 

or  grievance  to  any  religious  man,  or 

perfon  of  the  church,  or  any  other, 
becaufe  they  have  denied  meat  or 
lodging  unto  them,  or  becaufe  that  any 
complaineth  in  the  king's  court  that 
he  hath  been  grieved  in  any  of  the 
things  above  mentioned  ;  and  if  any 
do,  and  thereof  be  attainted,  he  (hall 
incur  the  pain  aforefaid.  And  it  is 
further  provided,  that  the  points  afore- 
faid  fhaU  as  well  bind  our  counfeilors, 
jufticers  of  forefts,  and  other  our  juf- 
tices,  as  any  other  perfons;  and  that 
the  aforefaid  points  be  maintained,  ob- 
ferved,  and  kept.  Likewife  the  king 
forbiddeth  upon  grievous  forfeitures, 
that  no  prelate,  abbot,  man  of  religion, 
orbailiff  of  any  of  them,  or  of  other, 
receive  any  man  contrary  to  the  form 
aforefaid.  And  that  none  fhall  fend 
to  the  houfe  or  manor  of  a  man  of  re- 
ligion, or  of  any  other  perfon,  his  men, 
horfe,  or  dogs,  to  fojourn,  nor  none 
Ihall  them  receive  j  and  he  that  doth 
(feeing  the  king  hath  commanded  tha 
contrary)  fhall  be  grievoufly  punifb- 
ed.  Yet  it  is  further  provided,  that 
the  fherifF  from  henceforth  ihail  not 
lodge  with  any  perfon,  with  any  more 
than  five  or  fix  horfes;  and  that  they 
fhall  not  grieve  religious  men,  nor 
other,  by  often  coming  and  lodjrins, 
neither    at  their   houles   nor    their 


manors. 
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This  chapter  doth  fpread  itfelfe  into  thirteen  branches. 
J.  Branch.  ( i )  £/,  prunes  "voet  le  ray,  et  cointnauKd,  que  le  peace  de  faint  egli/e, 

et  de  la  terrejcit  lien. gar d,  et  mainteine  en  touts  points,   et  que  common 
droiture  foit  fait  a  touts,  auxibien  as  pour es,  come  as  riches,  fans  regard 
de  nulluy,  &c.] 
Obf.;rvc  well  Imprimis  rex  'vidt,  et  pracipit^  quodpaxfacrofan£l,£  eccleficc,  et  regni 

's   *'''"•  folide   cuficdiatur,   et  confer-vetur  iu   omnibus,  quodque  jujiida  fngulis 

tarn  pauperibus,  quam  dz-vitibus  adminiflretur,  nulla  habita  perJonarutJt 
ratione. 

This  is  an  auncient  maxime  of  the  common  law  repeated  and 
Inter  leges  Ed-  aflirmed  amongft  the  lawes  of  king  Edgar;  Primum  ecclejia  Dei 
gari  Regis.  jura  et   immunitates  fuas  omnes  habeto,  publici  juris  beneficio  qitifque 

fruitor,  eique  ex  aquo  et  bono  Cfi've  is  di'vcs,  fi've  inops  fuerit)  jus 
redditnr. 
Fleta,  lib.  i.  c.         Fleta  reciteth  this  func'amentall  law  in  ^e.wf  words,  ^lod  pax  ec- 
*9"  clefi^,  et  tcrr^  innjiolabilitcr  cbfer-ijetur,   ita  quod  communis  jufticia 

fingulis  pariter  exhibeatur. 
I  R.  2.  cap.  2.  And  this  hiw  hath  been  explained  and  affirmed  by  divers  other 

3  H.  4.  cap.  I.     ^f^g  of  parliament. 

Ih^I  car'sV  Eritton,  fol.  i.  faith,  Peace  ne  poet  my  bien  eflre  fans  ley,  there- 
7  H.  4.  cap.  I.  fore  this  law  as  a  meane,  that  peace  may  be  kept  and  maintained, 
&c.  prcvideth  that  common  droiture  (i.  jufiice  felonque  le  ley,  U  cuflome 

,  d'anglilerre)  foit  fait  a  touts,  i5c. 

But  this  auncient  law  had  great  need  at  this  time  to  be  rehearfed, 
and  commar.ded  to  be  put  in  execution,  for  that  by  reafon  of  the 
often  infurredions,  tumults,  and  intefline  warres  in  the  raigne  of 
king  Hen.  3.  the  peace  of  the  church,  and  of  the  land  was  for  a 
long  time  raiferably  diilurbed,  and  in  a  manner  overthrown,  for 
of  liiofe  inteftine  warres  the  poet  faid  truly, 

N:dla  fides  pietafve  viris,  qui  cafira  fequuntur. 

And  of  thefe  feditious  fubjc£Ks  another  in  the  pcrfon  of  the  poore 
,  ploughman  in  the  like  cafe  faid ; 

•Vir^iU.  Impius  hac  tarn  cult  a  r.cnjalia  miles  habcbit  ? 

Barbariis  hasfegetes?  en  quo  difordia  ci-ves 
Perduxit  miferos  ! 

Another  mifchiefe  was,  that  during  thefe  tumults  and  inteftine 
warres,  law  and  juftice  lay  afleep,  for  Sile-nt  leges  inter  arma;  but 
the  rule  is  good,  and  doth  ever  hold,  Dormiunt  aliquando  leges,  mo- 
riu7jtur  nunquatn. 

By  all  which  it  appeareth,    qiwd  ex  mails  mcrilus  bonce  leges 
—      criuntur. 
rt' Branch.  (2)    Purmeiv  efl  que  nul  ne  meigne  manger,  herberger,  ne  gfer  al 

Vide  Icftatute  de  meafcn  de  religion,  &c.]  The  mifchiefe  is  at  large  fet  downe  in  this 
Cariilp,3nno35  ^^^  wherein  it  is  to  Le  cbferved,  that  over  and  above  their  owne 
lie.  th"  cie  ^of  competent  maintenance,  the  refidue  ought  to  be  expended  in  works 
Thetfordfchole.   of  charity. 

rk-cj,li.  3.  c.  5.        Hereof  Fleta  faith,  Et  ne  religicfi  per  onerationes  indebitas  fuper- 

Eviit^n,  tol.  37.   I'enieniium  depaupirentur,  per  quod  eleemcjynas  et  fervitia  fubtrahere 

icgantur,   'vel  terras  fuas  'vendere,  'vel  alienare,  ex  principis  conftitu- 

ticne  prohibitum  e/l,  quod  n-uUus  bcfpitari  prerfumat  in  dombus  religio- 

[1623         farum  de  aliaia  ud'-vocatione,  nifi  fpecialiter  rogatus,  7iec  fumptubus  do- 

mus  necfuis  propriis  contra  tutorum  damnum  'voluniatem. 
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(3)  Et  per  aji  ftatutt  nnAtniP  fas  U  ray,  que  grace  ie  ho/pi  tali  fie        3-  Branch. 
Jbit J'ujlrtit  as  btfoignes.^  Here  it  appeareth  lh;U  the  grace  oi  hofpi- 

lality  confiftethin  diftribating  to  ihem  that  have  neede. 

(4)  AV  que  Us  avovjes  da  ne/oBS  its  puijjeat  per  lour  fo-vent  'venues       ■4-  Braa<b. 
Jurcbarger  ne  de/lruer.'\   This  is  evident. 

(c)  Pur^view  ejl  en/cment  que  nul  ground  ne  petit,  per  colour  de  5.  Brdatb. 
parent^,  eu  dejpecialtie,  cu  per  auter  afiaace,  ne  per  outer  encbejon,  ne 
courge  en  atttcr  parke,  ne  pejhe  en  auter  i/i'uer,  &c.]  Hereof  I'leta 
faith.  Nee  etiam  prajumat  quis  tcir.ae  :Ui  ent ictus  currere  in  parco  Fleta  ubj  fupra. 
tdiette,  nee  in  alterius  'Vi'vario  pijcari,  'veru-utamen  Ji  contingat  aiiquis 
in  hujufittcdi  dcmibus  per  iuentiam  magijiri  domus  'vel  ejus  balivi, 
quod  nm  aperiet  femjiras  inhibit  as,  rjel  cliquas  frangat  /cruras,  et 
'uidualia  vtl  alia  bona  'violent er  capiat,  'vel  extrabat  Jub  colore  emp- 
ticnis,  'vel  alio  qucquc  mode,  l^c. 

Here  note  that  'vixanum,  vivary  is  here  taken  for  waters  where  Vide  hie  cap. 
Mies  are  noarilhed  and  kept.  *°- 

(6)  Et  que  nul  face  barUr  blee  ae  prenier  hlee,  &c.]    This  branch        6.  Branch. 
sgainft  purveiors   doih   extend   as    well    to  lay,  as  ecclefiallical   Mag.  Chart.  c» 
perfons,  aod  is  well  explained  and  confirmed  by  divers  and  many  ^^- . 
ftatutes.  J  j^ 

(7)  Et  que  nul  preigne  chi'vals,  loefs,  chares,  ne  cbarets  niffs,  ne    14.  r.  3.  cap.  3. 
bateux,  m  auter  choje  a  f aire  carriage,  &c.}     And  by   the   ftatutes    18  E.  3.  c.  3. 
abovefaid,  and  many  other,  this  branch  concerning  cariage  is  alfo   Reg'*- 9^ 
well  explained  and  confirmed.  7'    '^""^  ' 

(8)  Et   ceux  queux  'viendrcnt  encontre  les  eflablijhments  a-jandits,        i.Bramk. 
tf  de  ceo  foient  attaints.'^    Here  is  contained   the  punifhments  of 

fuch  as  doe  offend  againft  any  of  ihefe  eilab'iihments,  as  well  at 
the  kings  fuit,  as  at  the  fuit  of  the  party  grieved. 

And  herewith  agreeth  Britton,  for  he  faith,  Et  cuxi  des  'vif-  Brtt.  fol.  37. 
counts  i^  des  touts  ncus  auters  minijiers,  juJUces,  Cj"  coroners.  C5  auters 
que  gents  de  religion,  iS  auttrs  gents  gre-veront  per  furcbcuges  dc  Icur 
fenues  pur  herbergcr  o-uefque  eux  /event  a  auter  ccjiagfs,  ove/q;  trope 
de  /rap  de  gents  y  per  /cjcum.  rs  de  lour  gents,  iff  de  lour  coi-vaux, 
ou  de  cheines,  cu  auterment  per  emprompts  de  lour  chi-jaux  cu  de  ca- 
riage, CM  de  denier s,  ou  per  begger  merinu,  ou  /ees,  ou  auter  che/e  a  eux 
cu  a  a/cun  de  lour  nxeyne^  cu  de  lour  amys,  iff  in  ceo  ca/e  foient  puny  per 

/jttS. 

(g)   Et  le  roy  defend,  Zy    ccmmaund  que   nul  dcformes  face  male        ^.Srazch. 
dcunage,  &c.]    This  claufe  extends  as  well  to  lay  as  ecciciialllcall 
perfons. 

(10)  Et  ef  purvido  que  crux  points  litnt  auxihien  nous  eounfellcrs,       xc  Brar.db, 
jufiices  de  forrjts,  et   auters  jrfices,  et  auters  gents.^     Of  thele  two 

branches  Fleta  faith  thus.  Item  aec  grai/entur  i/iri  re/iglo/t, per/e/ur  et-   Fleu  ubi  fapFa^ 

clefiafik4e,  'vel  alii,  pro  to  quod  'vetuetunt  ho/piiium,  'vel  <viciual.a  alicui^ 

fvel  pro  eo,  quod  qucfii  /uerunt  dg  aliquo  graijamine  eis  illato  in  prie- 

didis  arlicuiis  content o,   qucd  Ji  quis  /ecerit,  et  inde  ccK'vtncatur,  pu- 

niatur  per  paenam /upradictam,  nee  excipiaiitur  in  pra^rr.ifjis  ccfijiu^irii  j^   ^^3  1 

regis  nee  jujlic^  de  /orejia,  'vel  alii  quicunque  jifliciarii  'vel  minifiri   Cor.fii.arii  Re* 

regis,  ncnmagis  quam  tnediccres,  'uelminores.  &'-• 

(11)  Et   que  les  p-oints   ai.'and:ts  foient  mainteyr.es,   &c.]      This       w.  Brsr.th, 
branch  extends  as  well  to  lay,  as  ccciefiAllicitll  perfons. 

(12)  Et  que  tad  en~jue  a  i.iia/n,  &c.]    This  is  alfo  as  generall      12.  Branch* 
as  the  forroer. 

Note  it  ii  an  article,  ixter  capitula  itirarir  de  hiis  ^  m/errmt 

i  ad 
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ad  doinus  niel  maneria  religioforum  homines,  equos,  n^el  canes  perhen- 

dinando  ad  cujium  eorum, 

\l.  Branch,  ^i^)    Uncore  eft  pur^vieiu  que  •vlfcounts   ne  herbergent  onje  nulluy, 

rieu  ubi  fupra.     Sec]    Of  this  Fleta   faith,  De  'vic'  prcvifum  eft  quod  non  hofpitentur 

alicubi  niji propriis  Jumptibus,  <veruntamen  concejjum  eft,  quod  in  domibus 

religioforum  'uiciftim  per  unani  noSan  tantum  cum/ex  equis,  et  non  plu- 

ribusfumptibus  alienis  in  fuis  bali-vis  hofpitentur,  dum  tainen  frequeitter 

non  --venerint.      See  cap.  Itineris  de  'vicecomitibus  'venientibus  ad  hofpi- 

tandum  cum  pluribus  quam  5.  n;d.  6.  equis  in  balfuis  fuis,  -vel  qui  per 

frequentes  ad-ventus  ultra  quofcunque  oner  aver  int. 

Here  is  to  be  obferved  that  often  in  Fleta,  and  other  old  authors 
and  llatutes  this  word  perhendinare  is.ufed,  which  fignifieth  to  fo- 
journe,  znA  perhendinatjones  fignifieth  fojourning. 
36  E.  3.  And  that  we  may  note  once  againe  for  all,  whenfoever  an  aft  of 

Ma^n'^'ca^t^'*  P^rli^jnent  doth  generally  prohibit  any  thing,  as  in  this  chapter  it 
,./  '  '  doth,  the  party  grieved  fhall  not  have  his  adion  onely  for  his  pri- 
vate reliefe,  but  the  offender  fhall  be  punifhed  at  the  kings  fuit 
for  the  contempt  of  his  law ;  and  therefore  upon  this  ftatute  it 
fhall  be  inquired  at  the  kings  fuit,  De  hiis  qui  miferunt  ad  domos  'vel 
fnaneria  religioforum  'vel  aliorum  homines,  equos,  ^vel  canes  perhendi- 
nando  ad  cuftum  eorum,  et  de  'vicecomitibus  ^venientibus  ad  hofpitandum 
cum  pluribus  quam  quinque  'vel  fix  equis  in  balivis  fuis,  vel  qui  per 
frequentes  ad-ventus  ultra  quofcunque  oneraverint. 


CAP.     II. 

T)URFI  EW  ejl    enfe7nent^    que  T  T   is  provided  alfo,  that  when  a 

'^    quant  clerke  eji  pr'tfe  pur  rette  de  clerk  is  taken  for  guilty  of  felony, 

felony^  et  il  foit  demande  per  lordinary^  and  is  demanded  by  the  ordinary,  he 

il  luy  fo'it  itver^  foknque  le  priviledge  fhall  be  delivered  to  him  according  to 

de  faint  efglife^  en  ttel  peril  come  i/s  the  privilege  of  holy  church,  on  fuch 

appent  [i]-,  folonque  le  cujlome  avant  peril  as  belongeth  to  it,  after  the  cuf- 

jes  heures  ufe.     Et  le  roy  amonifl  les  torn  aforetimes  ufed.     And  the  king 

prelates^  et  eux  enjoine  en  la  fry  que  ils  admonifheth  the  prelates,  and  enjoin- 

luy  doient,  et  pur  la  common  profit  de  la  eth  them  upon  the  faith  that  they  owe 

peace  de  la  terre^  que  ceux  que  font  en-  to  him,  and  for  the  common  profit  and 

dites  de  tiel  rette  per  folempne  quejies  peace  of  the  realm,  that  they  which  be 

des  probes  homes  fait  en  la  court  del  roy,  indidled  of  fuch  offences  by  folemn  in- 

tn  nul manner  ne  les  deliverent  {2)  fans  queft  of  lawful  men  in   the   king's 

due  purgation  (3),  iffint  que  le  roy  neit  court,  in  no  manner  {hall  be  delivered 

mejlier  de  mitter  outer  remedy.  without  due  purgation,  fo  that  the 

king  fhall  not  need  to  provide  any 
other  remedy  therein. 

Marlb.  cap.  27.     (xS  El.  c.  7.  Hob.  288.  Chart,  de  Pardon,  Br.  21.  23  H.  8.  c.  11.) 

The  mlfchiefes  before  this  ftatute  were  three:    i.  That  the  or- 

dinary  would  often   challenge   one  for   a  dark  that  was  none. 

{  164  ]  2.  That  when   any  that  were  or  had  ability  to  be  of  the  clergy, 

were  endifted  of  felony,  the  ordinary  would  prefently  demaund 

them,  and  the  court  would  deliver  them  without  inquifition.     But 

•    aUvaycj 
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alwayes  after  this  ftatute,  the  court  took  an  inqulfitlon  of  ofBce, 
Ut  fciatur  qualis  ord'tnario  deliberari  dtbeat.  3.  That  the  ordinaries 
would  often  deliver  them  without  due  purgation,  whereby  the 
king  loft  his  forfeiture,  and  offences  remained  unpunilhed. 

( 1 )  £a  t'ul  peril  come  il  afpent.]    The  perill  was,  that  if  the  or-  20  E.  2.  Cora, 
dinary  (hould  demand  any  man  for  a  dark  that  was  none,  his  *|^' ^ 
temporalties  fhould  be  for  that  contempt  feifed,  and  fome  have  ^h.  A-'/e. 
holden  that  he  fliould  lofe  that  franchife  or  priviledge  to  demaund  ^  e.  4.28. 
darks  for  him  and  his  fucceffors  for  ever;  but  fee  the  ftatute  of 

25  E.  3.  cap.  6.  for  fince  that  ftatute  it  hath  been  holden  but  25E.  3.cap.  6. 
finable. 

(2)  ^ue  ceux  queux  font  end'ttes  de  tiel  rette  per  folemne  enquefi  des  Leftatute  de  BJ- 
probes  homes  en  la  court  le  roy  in  nul  manner  ne  deli-ueront  fans  due  pur-  ^'".'"'^f''*  ^'  * 
gallon.]    Before  this  ftatute  if  any  dark  had  been  arrefted  for  the   ^  /^'^*     ^''  ^** 
death  of  a  man,  or  any  other  felony,  and  the  ordinary  did  demaund     ^ 

him  before  the  fecular  judge,  he  was  delivered  without  any  inqui- 

fition  to  be  made  of  the  crime ;  and  this  appeareth  by  Braclon,  Braft.  1. 3.  fo. 

who  writine  before  this  ftatute  faith,  Cnm  vera  clericus,  l^c.  captus   "^'   r>\ 
-     ,  °     ,      .  .         ,    ,.       .    .  •       •/■  ,  Artjc.CIer.c.15, 

/uer^  pro  morte  bominiSy  'vel  alio  crimine,  et  tmprijonatus,  et  dz  eo  peta- 

tur  curia  chrijiianitatis  ab  ordlnario  loci,  l^c.  impri/cnatus  tile  Jlatlm 

ei  deliberetur  Jine  aliqua  inquijiticne  facienda. 

But  after  this  ftatute,  to  the  end  that  the  ordinary  might  have 
more  care  of  purgation  to  be  duly  <^one  according  to  the  provifion 
of  this  aft,  when  any  dark  was  indicted  of  any  felony,  and  refufed 
to  anfwer  to  the  felony,  but  claimed  priinlegium  clericale,  and  was 
demaunded  by  his  ordinary,  yet  before  he  was  delivered  to  thfe 
ordinary,  all  the  records  fay,  Sed  ut  fciatur  qualis  ei  (s.  ordinario) 
liber  or i  debeat,  inquiratur  inde  rei  'Veritas  per  patriam  :  and  there- 
upon an  inquiiltion  was  taken  whether  he  were  guilty  of  the  fadt 
or  no,  and  if  he  were  found  guilty,  his  goods  and  chattels  were 
forfeit,  and  his  lands  feifed  into  the  hands  of  the  king. 

Britton,  that  wrote  after  this  ftatute,  faith.  Si  le  clerk  Snccupe  de  Brit.c.  4.fo.  11. 
felony  (i.  indite  ou  appeale  de  felony)  aUedge  clergie,  Cif  ejl  tiel  trc-je 
(s.  q.  efi  un  clerke)  U  p.  lordinary  demaund,  dcnques  ferra  inquife  ce- 
ment il  ejl  mefcrue  (i.  culpable)  l^  fil  foil  nient  mefcrue,  l^c.  donques  il 
ferra  aroge  touts  quits,  13  fil  foit  mefcrue  ft  foient  fes  chateux  taxes,  13 
fes  terres  prifes  in  noflre  maine,  l3  fon  corps  delinjer  al  ordifiarie :  fb 
as  by  the  one  author,  who  wrote  a  little  before  this  ftatute,  and  the 
other  who  wrote  prefently  after  (together  with  the  continuall  prac- 
tife  thereof)  the  diverfity  doth  appeare. 

Monachus  indiciatus  de  felonia,  petiit  prinjilegium  clericale,  abbas   ^  E.  2.  Coro, 
prafens  petiit  eum  tanquam  fuum  profeffinn,  et  ad  hoc  fuzt  admifjus  loco  •*'7- 
irdinarii,   inquifitio   capta    ex   oficio   dixit  quod  ncn  culpabilis,   idea    ^\^  *"        * 
muietus  recefftt,  et  ft  culpabilis  in-jentus  fuiffet,  ad  hue  dicio  abbaii  It-   ,  h.  -.  12. 
ieraretur,  iJc. 

But  of  the  allowance  of  the  benefit  of  clergy  upon  the  arraign- 
ment, it  was  very  prejudidall  to  the  prifoner,  for  that  he  loft  his 
challenges  to  the  inqueft,  that  found  him  guilty,  and  yet  upon  the 
inqueft  of  office  formerly  ufed,  tit  fciatur  qualis  crdinario  libsrari 
debet,  he  forfeited  all  his  goods,  and  chattels,  and  the  profits  of  his 
lands  un  till  he  had  made  his  purgation:  and  therefore  that  thrice  jH.  7.  fo.  1.  jt* 
reverend  and  learned  judge  fir  John  Prifot  chiefe  juftice  of  the 
court  of  common  pleas,  ftudying  how  to  relieve  the  poore  pri- 
for.ers  that  were  deftitute  of  counfell,  with  the  advice  of  the  reft 
of  the  judges  in  the  raigne  of  H,  6.  for  the  fafety  of  the  bnocent, 

would 
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would  not  allow  the  prifoner  the  benefit  of  clergy  before  he  had 
pleaded  to  the  'ielony,  and  having  had  the  benefit  of  his  chal'enges 
and  other  advantages,  had  beene  convifted  thereof:  which  juft 
L  ^°5  J         and  charitable  coorfe  hath  been  generally  obferved  ever  fince. 

(3)  Sans  aus  purgaticn.}  Bv  fore  tiiis  ftatute,  purgations  were  un- 
duly mide,  more  for  favour,  then  for  furtherance  of  juftice,  where- 
by malefadars  were  encouiaa;ed  to  offend ;  wherefore  the  king 
admonilhed  and  enjoyned  by  this  aft  of  parliament  the  prelate* 
upon  the  fairh  w'uch  they  ought  unto  him,  &c.  to  deliver  no  clerks, 
that  were  ind'fted,  without  due  purgation,  as  they  tendred  the 
common  profit  of  the  peace  of  the  land.  But  this  royall  admo- 
nition and  injunftlon  (and  many  other  in  fucceeding  ages,  as  it  by 
parliament  rolls  appeareth)  tocke  little  effeft,  but  the  abufes  in 
making  purgations  in  the  end  became  fo  intollerable,  as  qaeene 
iSElix.  cap.  6.  Elizabeth,  by  affent  of  the  lords  fpiritual!  and  temporal!,  and  the 
commons  in  parliament  affemb'ed,  as  matter  unrcformable,  tooke 
it  quite  away ;  but  yet,  what  tlve  law  was  therein  before  that  fta- 
tute, is  good  to  be  knowne,  and  therefore  fomewhat  Ihall  be  faid 
thereof  in  the  treatife  of  the  pleas  of  the  crovvne,  being  the  proper 
place  for  the  iame. 


CAP.     IIL 

JD  UR  FIE  TF  eft  cnfeimnt^  que  ml     T  T  is  provided  alfo,  that  nothing  be 
rien    deformes  Jolt   demande^   ne  demanded  nor  taken  from  hence- 

^r'lfe^  ne  lev'ie  per  v'lfcourtt^  neper  outer  ^  forth,  nor  levied  by  the  fheriff,  nor  by 
pur  efcape  de  laron^  ou  felony  jefque  a  any  other,  for  the  efcape  of  a  thief  or 
tant  que  lefcape  foit  adjudge  per juft'ices  a' felon,  until  it  be  judged  for  an  ef- 
errants  (i).  Et  que  autermcnt  le  cape  by  the  jufticesm  eyre.  And  he 
ferra^  cy  reudra  a  celuy^  ou  a  ceux  que  that  ctherwife  doth,  fhall  reftore  to 
tiel  averont  pay,  quant  que  il  avera  him  or  them  that  have  prayed  it,  as 
prlfe  et  rejceive,  et  au  roy  au  tant^  much  as  he  or  they  have  taken  or  re- 

ceived,  and  as   much  alfo  unto  tlie 
king. 

Regift.  1S4.  cap.  Itineris.  Vet.  Mag.  Chart.  154.    (21  Ed.  3.  f.  54.) 

i5E.  z.Stat.dc        The  mifchiefe  before   this  ftatute  was,  that  fheriffes  in  their 
■v.lu  Franc'.  tournes,  and  lords  in  their  leets,  who  had  juriidiiftion  to  enquire  of 

efcapes  of  theeves  and  felons,  upon  preicntment  before  them  of 
fuch  efcapes,  would  levie  fines  or  amerciaments  for  fuch  efcapes, 
for  that  they  pretended  that  the  faid  prefentment  was  not  traver- 
fable:  now  forafmuch  as  it  required  judgement  in  law  to  difcerne 
betweene  a  voluntary  efcape  and  a  negligent  in  cafe  of  felony, 
and  alio  what  fhould  be  judged  an  efcape,  and  what  .».ot,  they 
might  enquire  onely,  and  the  judgement  thereupon  belonged  to 
the  juftices  in  eire. 

This  ftatute  doth  declare,  that  nothing  fhould  be  demanded, 
taken,  or  levied  by  any  fiisriiFe,  or  other,  untill  the  efcape  be  ad- 
judged by  the  Juliiccs  in  eire,  and  addeth  a  penalty  if  any  fuch 

thing  be  done. 

^  For 
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For  proof  whereof,  we  find  before  the  making  of  this  ftatute.   Rot-  clauf. 
^cd  fVttfinnts  latronum  fecundum  legem  et  ccnjuetudinem  regni  coram    2  E.  i.a.  ii. 
jiifticieriis  regis  itlnerantibus,  et  non  alibi,  debeant  et  cdn/ueverunt  ju-    Mirror,  ca.  i» 
dicari,  et  amerciamenta  inde  pravenientia  per  fummonitionem  fcaccarii    ted.  9. 
Jimt  levant.     We  find  alio    in   the   fame  yeare,  that  before   this 
■  ad  of  3  E.  I.  was  made  another  record,  ^ia  cuajtones  latronum  co~   Rot.  clauf. 
ram  jujiictariis  regis  itincraniibu:,  et  ncn  alibi  judicari  dclent,  man-    3  ^«  ^-  ^'  ^l- 
datum  eft  'vicecomiti  quod  rejlituat  8.  /.  W.  C.  quas   ab  ea   cepit  pro 
tntaficne  cnjufdam  hcminis,  <i5c.     Now  that  tlie  common  law,   the 
miichiefe  before  the  ftatute,  and  the  purview  of  the  ilatute  be  un- 
derftood,let  us  perufe  the  words  of  the  ad. 

( 1 )   Per  'vi/count,  ne  per  atiter,  tffc.  jefqiie  a  tant  que  lefcape  ferra 
adjudge  per  jujiices  errants.'\   By  thefe  words  the  court  of  the  kings  f  166  1 

bench,  which  is  holden  coram  rege,  is  not  excluded,  but  prefentment   Lib.  2.  fo!.  46. 
of  fuch  efcapes  may  be  made  there:    Firft,  for  that  this  prohibi-   Marieb. c.  19. 
tion  beginneth  with  ftieriftes,  and  therefore  the  generall  words  [or   "" 
by  any  other]  (hall  be  intended  of  leets,  beir.g  inferiour  courts,  "*    ^' 

and  not  of  the  juftices  of  the  kings  bench,  being  the  higheft  of  any 
-ordinary  court  of  juftice  in  England.     Secondly,  for  that  the  court   21  E.  3.  54.  b, 
of  the  kings  bench  is  an  eire  (the  returncs  there  being  ubicunq-   ^'  ^||;  ^^^^ 
fuerimus  in  Anglia)  and  more  than  an  eire ;  for  if  the  kings  bench        *  '  ^'  "* 
had  come  into  a  county  where  the  eire  had  fit,  the  eire  had  ceafed, 
for  in  pro'fentia  majoris  cej/at  potejras  mtncris.  Rtguli. 

But  by  the  ftatute  of  3 1  E.  3.  it  is  enafteJ,  that  efcapes  of  theeves    5 1  H.  3.  cap.  14- 
and  felons,  &c.  from  henceforth  to  be  judged  before  any  of  the   ^•»-'  i« 
kings  juftices  Ihall  be  levied  f'om  time  to  time  as  they  fhall  fall,   i  R.  3.  cap.  j. 
as  well  IB  the  time  paft,  as  in  the  time  to  come. 


CAP.     IV. 

T^  E  wreck  de  mere  (i)  ejl  acccrde^  /CONCERNING  wrecks  of  the 

que  lacuhome^ckieiif  ou  chat  f^T.)  fea,  it  is  agreed,  that   where  a 

efcape  vive  hors  ^€  la  niefe^  la  n'lefe  ou  man,  a  dog,  or  a  cat  efcape  quick  out 

bcttir^  ou  nul  rien,  que  la  eim  fuit^  ne  of  the  ihip,  that  fach  Ihip  nor  bar2:e, 

foit    [adjudge]   xvreck^  ?nes  foient   les  nor  zny  thing  within  them,  (hall  be 

chofes  faves   et  gardes  pur  le  vieu  dd  .adjudged  wreck:  bat  the  goo-Js  (ball 

viconty  coroner  (3),  ou  c/*,  ou  del  bat-  be  faved  a.id  kept  by  viev/  ot  the  {he- 

lij}  le  roy,  et  bailes  en  les  mains  ceux  rift,  coroner,  or  the  king's  bailiff,  and 

de  la  vilhy   ou  hs  chcfcs  font  trove:,  delivered  into  the  handsel" fuch  as  are 

ijjint  quefi  miljue  les  hiens,  et  puit  pro-  of  the  crown,  where  the  goods  were 

ver  que  iisfoientyeu  afonfeigniaur-,  ou  found;  fo   that   if  any  fue  for  thofe 

en  fa  garde  peris,  deins  Ian  et  le  jcur  goods,  and  alter  provs  that  they  were 

{^)y  Jans  delay  luy  foient   rendus  :  fi  his,  or  periihed  in  his  keeping,  within 

nonyremaigne  au  roy.     Et fcicvtprijes  a  year  and  a  day,  they  Inall  be  re- 

perle  vie'  etcoroiersy  et  ia.iss  a  la  ville  ftored  to  him   without  cehy ;  and  tf 

pur  refpoign   devant juftices  de  vj  ecke  nor,  they  {hall  remain   to   the  king, 

que  appent  a  roy   5).    Et  la  ou  ivtecke  and  be  feif  d  by  the  iheriffs,  coroners, 

itppent  aautr-r  que  ati  ro\  {h)yci  !e  eit  ai<d  bailiffs,   and    (hail  be    delivered 

per  mfnie  le  maner.     Et  que  outer-  to  them  of  ihz  town,  which  fhall  an- 

ment  fra,  et  d«  ceojoit  attaint,  fit  a~  fwer  before  the  juftices  of  the  wreck 


garde  belo 


n:i:n^ 
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garde  ol  prlfsriy  et  rent  ai  volunt  le  roy 
(7),  et  rendra  les  dammages  enjement. 
Et  ft  le  hailife  le  face^  et  foit  difavow 
dejonfeigniour-i  et  lefeigniour  ne  ottrie 
de  ceo  a  lay,  refpoign'  le  ba'tlife^  ftl  eit 
de  quoy^  et  fil  mit  de  quoy^  rendra  le 
feigniQur  le  corps  du  bailife  au  roy. 


belonging  to  the  king.  And  where 
wreck  belongeth  to  another  than  to 
the  king,  he  ftiall  have  it  in  like  man- 
ner. A  nd  he  that  otherwife  doth,  and 
thereof  be  attainted,  fliall  be  awarded 
to  prifon,  and  make  fine  at  the  king's 
will,  and  fliall  yield  damages  alfo. 
And  if  a  bailifF  do  it,  and  it  be  dif- 
allowed  by  the  lord,  and  the  lord  will 
not  pretend  any  title  thereunto,  the 
bailiff  fliall  anfwer,  if  he  have  where- 
of; and  if  he  have  not  whereof,  the 
lord  fliall  deliver  his  bailiiPs  body  to 
the  king. 

Cuftumier  dcNorrr.  cap.  17.     (5  Rep.  106.  5  Ed.  3.  3.  Bro.  Wreck,  i.  17  £d.  2.  ftat.  1.  c.  11. 
12  Ann.  ftat.  2.  c.  18.) 


Poft.  &  Stud, 
cap.  51.  fo.  156. 


Braa.  li.  3.  fo, 

lao. 

Brit.  fo.  7.  26. 

85. 

Flet.  11.  1.  c.  41, 
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Mirr.  c.  I.  §  13. 
&  c.  3.  §  de 
wracks. 


Rot.  cart.  an. 
ia  H.  3.  Rot. 
clauf.  14  H.  3. 
m.6.  Videli.  5. 
fo.  107.  Sir 
Henry  Confta- 
bles  cafe. 
Cuftuniier  dc 
Narm.  c.  17. 


Many  have  doubted  what  the  common  law  was  before  the  mak- 
ing of  this  ftatute;  and  feme  have  holden,  that  the  common  law 
was,  that  the  goods  wrecked  upon  the  fea  were  forfeited  to  the 
king,  and  that  they  be  forfeited  alfo  fince  the  ftatute,  unleffe  they 
be  faved  by  following  this  ftatute.  To  this  I  anfwer  with  Ma- 
crobius,  Multa  ignora:nus,  qu^e  nobis  non  laterent,  Ji  veterum  leSlit 
nobis  ejfet  familiaris:  for  Brafton,  who  wrote  before  this  ftatute, 
proveth,  that  this  aft  is  but  a  declaration  of  the  common  law. 
Magi 5  prcprie  diet  potent  njoreccum,  Ji  nwvis  frangatur,  et  de  qua  nuUus 
'vi'vus  e'vajcrit,  et  ?naxime  Ji  dominus  rerumjubmerjusfuerit,  et  quicquid 
inde  ad  terram  'venerit,  erit  domini  regis,  i3c.  et  quod  hujujmodi  diet 
debeant  nvreccum,  ■vcru/tt  eji,  }iiji  ita  Jit,  quod  njerus  dominus  aliunde 
*Deniens  per  cert  a  indicia  et  f.gna  docuerit  res  ejje  Juas,  ut  Ji  cants  'vii)us 
inveniatur,  i^c.  Et  eodcm  modo  Ji  certa  Jigna  appojita  fuer^  mercibus 
et  aliis  rebus. 

The  M  irrour  faith,  A  lour  'vienx},  (s.  les  coroners)  de  nvrecks  a  les 
appent  denquirer  cu  les  njjrecks  'vient  a  terre,  quel  les  chojes,  combien  l^ 
la  'value  diJiinBment  per  parcells.  Et  Ji  home,  bejle,  oijell,  ou  auter 
choje  'vi'vant  njint  a-vecq;  cu  non,  iff  ejjint  per  di'vidend  Joit  Ifvre  a  la 
prochein  'uille,  un  ou  plujors  pur  eni  rejponder  al  njerey  Jeigneur  (i.  pro- 
prietarie )  Ji  la  'vient  challenger,  l^  dejrejuer  de  deins  Ian. 

And  albeit  this  author  wrote  after  this  ftatute,  yet  he  wrote  of 
the  ancient  lawes  before  the  fame,  and  is  more  large  then  the  words 
of  the  aft  :  for  therein  is  named  onely  of  a  man,  a  dog,  and  a  cat, 
that  efcapeth  alive ;  and  tliis  author  fpeaketh  generally  of  any 
beaft,  hawke,  or  other  living  thing,  fo  as  he  purfueth  not  this  aft, 
but  treateth  of  the  common  law. 

Rex  pro  Jalute  anim^  Juis,  et  ad  malas  conjuetudines  abolendas,  con- 
cejjit,  quod  bona  in  mart  periclitata  non  pcrdantur  nomitie  nvrecci,  quanda 
aliquis  homo,  ant  bcjlia  'vivus  de  naiii  e-vajerit.  And  nbw  having 
cleared  this  point,  let  us  perufe  the  words  of  our  aft. 

(i)  De  ^vrcck  de  mere.'l  Wrecke  or  ftiipwrecke  is  an  Englifh 
word,  in  French,  naujrage,  in  ar.cient  French,  'varech,  in  Latine, 
naufragium,  legally  'ivr cecum  maris,  wrecke  of  the  fea  in  legall  un- 
derllanding  is  applycd  to  fuch  goods  as  after  Ihipwreck  at  fea  are 

by 
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by  the  fea  caft  upon  the  land,  and  therefore  the  jurifdiflion  thei'eof  5  ^-  3-  3* 
pertaineth  not  to  the  lord  admirall,  but  to  the  common  law.  f'n'b^  12  V 

Although  this  ftatute  fpeaketh  onely  of  wrecke,  yet  this  ftatute   sV  Hen!con.4. 
extendeth  to  flotfam,  jetfam,  and  lagan  :  for  which  fee  fir  Henry  cafe,  ubi  fup* 
Conftables  cafe,  lib.  5.  ubi  fuprd. 

The  caufe  wherefore  originally  wrecke  was  given  to  the  crowne, 
flood  upon  two  maine  maximes  of  the  common  law  ;  Firfl:,  that  the 
property  of  all  gooas  whatfoever  muft  be  in  fome  perfon.  Se- 
condly, that  fuch  goods,  as  no  fubjeft  can  claime  any  property  in, 
doe  belong  to  the  kin^  by  his  prerogative,  as  treafnre  trove, 
ftrayes,  wrecke  of  the  fea,  and  others;  becaufe  of  ancient  tirriej 
when  the  art  of  navigation  was  not  fo  perfeft,  nor  trade  of  mer- 
chandize grown  to  fuch  perfeclion,  as  now  ir  is,  it  was  a  matter  of 
great  difficulty  to  be  proved,  in  whom  the  property  of  goods 
Wrecked  at  fea  was.  Brafton  faitli.  Item  temper:  dicuntur  res  in  n-.d-  Bracl.  li.  i.  fo,  t, 
lius  bonis  e£e,  ut  thcfaurus.  h:m  ubi  non  apparet  dominus  rei,  Jic::t  9  "•  ^'  45* 
ejt  de  <wrec£0  maris.  Item  de  hiis  qua  pro  iMaivio  haberJy.r,  Jlcut  de 
d'ueriis  ubi  non  apparet  dominus,  qurc  o/.Vi  fueriint  in'ventoris  de  jure 
naturali,  jam  e^ciuntur  principis  de  jure  gent::rn.  Others  have 
yeelded  another  reafon,  that  the  king  by  old  cu:iome  of  the  realmc, 
as  lord  of  the  narrow  fea,  is  bound  to  icoure  the  fea  of  the  pinirs 
and  petie  robbers  of  the  fea  :  an  J  fo  it  is  read  of  that  noble  king 
Edgar,  that  he  would  twice  in  the  yeare  fcoure  the  fea  of  fuch 
pirats,  &c.  and  becaufe  that  could  not  be  done  without  great 
charge,  the  law  gave  unto  him  fuch  goods  as  be  wrecked  upon  the 
fea  towards  the  charge. 

U  a  (hip  be  ready  to  perifh,  and  all  the  men  therein  for  fafe-   Rot.  rat.  2SE.1. 
guard  of  their  lives  leave  the  fnip,  and  after  the  forfaken  fhip   "?'  ^.V^'", '^'y'* 
perilheth,  if  any  of  the  men  be  faved  and  come  to  land,  the  goods  oVpor-J-a's^are 
are  not  loll.  46  E.  ;.^  < 

A  fhip  on  the  fea  is  pUrfued  with  enemies,  the  men  for  fafegard   R  ^t.  dauf.  5  R* 
of  their  lives  forfake  the  fhip,  the  enemies  take  the  fliip,  and  fpoile   «•  p'o  ^v  iii;dina 
her  of  her  goods  and  tackle,  and  tume  her  into  fea,  by  the  wearhcr 
Ihe  is  caA  on  land,  where  her  men  arrived,  and  it  was  refolved  by 
all  the  judges  of  England  that  the  (hip  vv-as  no  wrecke,  nor  Jofl. 

(2)  Httme,  cheine,  cu  cat.]  This  ilatute,  as  hath  beene  f.nd,  being 
but  declaratorie  of  the  common  law,  thefe  three  InOanecs  are  put 
but  for  examples,  for  befides  thefe  two  kind  of  besfls,  all  other 

beads,  fowles,  birds,  hawkes,  and  other  living  things  are  under-         E  ^^^  J 

flood,  whereby  the  ownerfhip  or  property  of  the  goods  may  be  Braft.  ub  lurra, 

knowne:  and  B radon  yet  goeth  farther.   Si  cirta  figna  appojita  fo-i^^-zjE- 

fuerint  mercibus,  et  aliis  rebus,  i^c.  3-  ^ •  1 3-  by  h.s 

I    \    -Ml       r  J        1    f     r  ej  T  7       •        ,  7      -y,  jnarks  cart  OF 

(3)  Mes  Joient  les  chafes  fa'ves  13  gardes  per  U  vieu  del  'vifc  ,  co-  coi;lcet.  ;  i  «.  6. 

roper.  Sec.']      Yet  if  the  goods  be  bona  peritura,  the  fheriffe  may  c.  4.  2R.  3.  fo. 

fell  fuch  goods  within  the  yeare,  lefl  they  ihould  periiTi,  and  nothing  -•  a- 

be  made  of  them;  and  therefore  for  neceflity  (which  is  excepted  Pi- Com. 466. 
out  of  law)  the  fa'e  in  that  cafe  is  good  within  the  yeare. 

(4)  Et  poient  pro^Jer,  iffc.  drifts  I'an  Cif  lejoitr.]    Yet  if  the  owner  f),f»  .».  cj^j. 
die  within  the  yeare,  his  executors  or  admini'llrators  may  make  fo.  118, 
proofe*  for   that   this   adl  is    but  a  declaration  of  the  common 

law. 

This  yeare  and  day  fhall  be  accounted  from  the  feifure  made  ,rH.  f  i-.v-it 

as  wrecke,  for  that  is  the  tiling  whereof  the  owner,  may  take  the  Notingha.-.  ' 

beil  notice.  -.r  Kc ..  c   .:i, 

il.iniXt^  O  g,.^   c..e,  ub.  Jufra, 
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35  H.  6.  27.  But  if  the  king?  goods  be  wrecked,  and  caft  upon  ground,  where- 

a  fubjedt  hath  wreck  of  the  Tea,  who  feifeth  the  fame,  the  king  may- 
make  his  proofes  at  any  time  when  he  will,  and  is  not  confined  to 
a  yeare  and  a  day,  as  the  fubjeft  is. 
Regift.  fo.  Now  if  the  goods  or  merchandifes  fo  caft  upon  the  land  be  not 

F.N.B,  112.        felfed,  as  is  aforefaid,  but  taken  away  by  certaine  wrong  doers  not 
knowne,  the  partie  may  have  a  commiffion  of  oier  and  terminer 
to  enquire  of  them,  that  did  the  trefpaffe,  and  to  heare  and  deter- 
mine the  fame,  and  to  make  reftitution  to  the  partie. 
Vide  Rafl.  PI.  (^^   De'vant  les  jujiices  del  vjrecke  que  appent  al  roy.'\     That  is, 

cor.fol.  611.  jj  j]^^jj  jjQ^  jjg  tryed  in  the  admirall  court,  but  before  the  kings 
juftices  at  the  common  law,  becaufe  the  wrecke  is  ever  caft  upon 
the  land. 

(6)  Et  la  ou  ivrecke  appent  al  outer  que  au  roy,,  &c.]    Wrecke 
may  belong  to  the  fubjedt,  either  by  graunt  from  the  king,  or  by 
prefcription. 
Draft.  11.  J.  fo.  Of  ancient  time,  wrecke  of  the  fea,  and  other  cafualties,  as  trea- 

3  20-  fure  trove  in  the  land,  ftrayes,   and  the  like,  were  prijni  iifventoris, 

Britt.  7.  26.  S5.     qiiaji  totius  popiili,  fed pojlca  ad  regem  tranjlata  fuenint,  quia  non  modo 
totius  populi,  fed  reipuhlkee  etia?n  caput  efi  .•  but  if  treafure  be  found 
in  the  fea,  the  finder  fhall  have  it  at  this  day. 
aR.^.fol,  II.  (7)  Et  rent  al  volunt  le  roy.']    That  is,  be  fined  at  the  kings 

Vide  hie  ca.  9.     will,  which  is  to  be  underftood,   that  the  kings  juftices,  before 
20.  24,  25,  26.    vvhom  the  party  is  attainted,  fhall  fet  the  fine,  Et  non  dominus  rex: 
^'  per  fe  in  camera  fua,  nee  alii er  coram  fe,  nifi  per  jujliciarios  fuos  :  Et 

h(ec  efi  voluntas  regis,  i^isi.  per  juficiarios,  et  legem  fuantt  unam  efk 
dicere. 


C  A  P.     V. 

17  T  pur  ceo  que  eU^lons  do'ient  ejlre  A  ''^^  becaufe  ekaions  otight  to^ 
■^  fronkes^   cy  defend  le  roy  Jur  la  be  free,  the   king  commandeth 

greeve  forfeiture  (1),  que  nut  haute  upon   great  forfeiture,  that  no  man 

home,  ne  outer,  per  poyar   des  armes,  by  force  of  arms,  nor  by  malice,  or 

ne  per  malice  ou  manaces,  tie  dijlurbe  menacing,  fhall  difturb  any  to  make 

tie  f aire franke  eleiiion.  free  eleaion. 

Art.  fuper  cart  cap.  8.  &  13.  33  H.  8.  cap.  27.  Dier,  S  El.  247.   14  H.  8.  a.  2^  31  EIi«^ 
•CD.  6.     (Br.  Amercement,  6.  13.  32.  35-  37*  9  '^^'  *•  ^''  ^'  '^'  ^4-) 

7  H.4.  cap.  14.         See  the  ftatute  of  7  H.  4.  that  knights  of  (hires  for  the  parlia- 
[  169  j  ment  fhall  be  chofen  iil'ere  et  indifferenter  fim  prece  aut  pra-cepto. 

There  were  two  mifchiefs  before  the  making  of  this  ftatute. 
I.  For  that  eleftions  were  not  duly  made.  2.  That  eleftions  were- 
not  freely  made ;  and  both  thefe  were  againft  the  ancient  maxime 

lierula,-  of  the  law,   Fiant  eleHiones  rite  et  Irhere  fine  interruptioiie  aliqua  ;  and 

acain,  EleJIio  lihra  efi ;  for  before?  this  ad  in  the  irregular  raign 
of  H.  3.  the  eledors  had  neither  their  free,  nor  their  due  eleftions, 
fcr  fometimes  by  force,  fometimes  by  mentices,  and  fometinies  by 
malice  the  eleftors  were  framed,  and  wrought  to  make  eleaion  of 
men  unworthy,  or  rqt  eleglble,  fo  as  their  eleaion  was  neither 

7  H  6  12  due,  nor  free:  this  aft  briefty  rehearfeth  the  old  rule  of  the  com- 
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toon  law  (for  that  clcSions  ought  to  bs  free)  wherein  both  the 
faid  points  are  inchided  ;  i.  li  muft  be  a  due  ekAion,  and  2.  It 
muft  be  a  free  eleftion. 

This  ftatate  doth  ena£t,   that  no  man  upon  grievous  forfeiture 
ftiall  difturb  any  to  make  free  eIe<flion,  and  is  excellently  penned 
in  two  refpeifls;    firft,  for  that  generally  it  extenceth  to  all  elec- 
tions, that  is  to  fay,  to  every  dignity,  office,  or  place  elective,  be 
St  ecclefiafticall  or  tcmporall,  of  what  kinde  or  quality  foever.     Se- 
condly, the  aft  is  penned  in  the  name  of  the  king,  viz.  the  king 
commandeth  :  and  therefore  the  king  bindcth  himfelf  not  to  diftnrb   W.2.r3t.  i  c.i. 
any  electors  to  make  free  eleflion,  as  in  the  like  cafe  u-'on  a  ilatute  ^'-  ^y^',  ^"* 
made  in  the  raigne  of  the  faid  king ;  the  aS  faying-,  rex pirptndmsy  ^^!^^    ^"^  '"^ 
l^c.  the  lame  bound  the  king.     Now  that  eledlors  might  make  free    j .  u;  ^  ,0  z-^ 
and  due  eleftions  without  difpleafure  or  fear  thereof,  by  this  zSi  Sumf.  prc-.rr' 
of  parliament,  as  a  fure  defence,  the  king  commandeth  the  fame    i63.c.d.  iiEz. 
upon  grievous  forfeiture :  and  this  acl  extends  to  all  eleftions,  as   Coro.-;8i,  12 1. 
well  by  thofe  that  at  the  making  of  this  afl  had  power  to  make  3-.  ''"-•  ^J'"'^ 
them,   as  by  thofe  whofe  power  was   raifed,   or  created  fince  fembk.    ""'"^' 
tkis  ad. 

(i )  Gre-oe  fcrfelture.']    That  is,  the  diftarbers  to  be  paniihed  by 
grievous  fines  and  imprifcnment. 

What  offices   and   places  be  eligible,  fee  Artie,  fuper  Chart.    Arr.  fup^r 
cap.  8.  and  this  aft  extendeth  to  all  elefticns  in  counties,  univer-   C^^'^' Z^""  ^'  * 
fities,  cities,  corporations,  and  other  places.  ^*  "    ''"  '*"  "''* 

And  thus  much  (hall  fufEce  for  the  undcrftanding  of  this  excel- 
lent and  neceifary  aft.    See  hereafter  cap.  ic. 


CAP.     VI. 

J^Tque  nul  cUy-i  lorough,  ne  vll/e,      A  NDthat  no  city,  borough,  nor 
ne  nul  home  jo'tt  amerce fam  rea-  town,  nor  any  man  be  amerced^ 

jianable  enchefon^  et  folonque  k  quantity  without  reafonable  caufe,  and  accord- 
deltrejpajfe  {i)^  s.franke horrafavant  ing  to  the  quantity  of  his  trefpafs; 
/on  contenemeniy  merchant  favant  fin  that  is  to  fay,  every  frte-man  faviti- 
merchandifi,  et  villein  favant  fin  his  freehold,  a  merchant  favino-  liis 
gainage^ei  ceo  per  lour  feeres.  merchandife,    a     viiiain    faving    his 

waynage,  and  that  by  his  or   their 
peers. 

Cap.  Irili.  Vet.  M4g.  Chart,  fol.  164*  b.     (Regiff.  187.  9  IT.  3.  flat.  1.  c.  14.) 

One  mifchiefe  before  this  ftatute  was,  that  feeing  the  words  dTTflgi  Chart,  ca. 
the  ftatute  of  Magna  Charta  were  Liter  hcmo  r.cn  cmercietur,  Isc.   '4- 
it  extended  not  onely  to  naturall  and  fmgul^r  men,  but  to  fole 
bodies  politique  or  corporate,  and  not  to  Corporaiions,  cr  ccm-   i^E  i.  Att3ch- 
panies  aggregate  of  many,  as  cities,  boroughs,  and  towr.s.  Another  nient  ?. 
mifchiefe  was,  that  many  times   not  onely  cities,  boroughs,  and  ^-^  '•  ^7®- 
townes,  but  private  men  alio  were  amercied  without  caufe.     Laft'y, 
that  the  faid  ftatute  of  Magna  Charta  extended  but  to  him  that  was 
Jjhr  homo.  /y 

for  all  thefe  three  this  ftatute  prc/ideth,  <vi».  Uiat  no  city,  h^^"""^ 

O  2  rough 
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rough  or  town,  nor  any  man  fhall  be  amercied  without  reafonable 
C;iufe,  and  according  to  the  quantity  of  his  trefpafTe,  and  upon  this 
ftatuie  the  party  grieved  may  have  an  attachment  without  any 
prohibition  precedent ;  for  this  aft  is  a  prohibition  of  it  felfe. 

Mirror,  c.  5.  §  4.  And  yet  the  Mirror  doth  take  it,  that  all  this  was  contained  ia 
the  graund  charter. 

(i)  ^antity  de  trefpajjh.'\    Here    trefpafle,  tratifgt-ejjlo   fignifieth 
offence,  fault  or  default,  and  fo  it  is  taken  in  many  auncient  records,. 

Stat.  voc.  Rag-     as  taking  one  example  i:.r  many :  the  fbtute,  that  is  called  Ragman, 

man  ajino  4  E.  ordaineth  that  juftices  (hall  goe  through  the  land,  to  enquire,  heare, 
and  determine  the  plaints  and  querels  of  trefpaffes,  as  well  of  the 
bayliffiis  and  minifters  of  the  king,  as  of  the  bayliffes  of  others,  and 
cf  other  people  whatfoever  they  be,  except  appeales  of  felony,  &c. 
which  was  underftood  as  well  of  outragious  takings,  as  of  all  man- 
ner of  trefpafTe,  conteiiipt,  negleft,  default,  or  offence  to  the  king 
or  any  other,  &c. 

And  in  that  fenfe  the  apoffle  faith,  Ubi  non  eji  lex,  ibi  non  ejl  tranf- 

Fleta,lib.  2.C.  I.  grejjlo.  Fleta  defcribing  it  faith,  Tran/greJJio  autem  eJi,  cum  modusi 
iton/ervatur  7iec  men/ura,  debet  etenlm  qtiilibst  in  faSio  fuo  modum  ha- 
bere et  tnetifuram^. 


CAP.    ^\\. 

T\  B  S  prifes  des  conjiahks^  ou  cajlel-  r\  F  prlfcs  taken  by  conftables,  or' 
■^-'^  eim^  fails    des   aiders   que   des  caftellains,  upon  fuch  folk  as  be 

gents  de  la  v'llle^  ou  la  cajlles  jont  ajjlfe.  not  of  the  town  where  the  caftle  is  ;- 
Purview  efi^  que  nul  conftable  ne  caf-  it  is  provided,  that  no  conflable,  nor 
ielcin  deformes  nid  manner  de  prife  ne  cadellain,  from  henceforth  exadt  any 
face  dauter  home  que  de  la  ville  ou  fon  prife,  or  like  thing,  of  any  ether  than 
cajile  ejl  aJjife^  et  eeo  foii" paicy  ou  gree  of  fuch  as  be  of  their  town  or  caftle; 
fait  dtins  xi.  jouiSy  ft  ceo  ne  foit  aim-  and  that  it  be  paid,  or  elfe  agreement 
dent  prije  due  au  roy^  ou  a  cajile-)  ou  al  to  be  made  within  fourty  days,  if  it 
feignior  del  cajile.  '  be  not  an  antient  prife  due  to  the  king, 

or  to  the  caftle,  or  to  the  lord  of  the 

cartie. 

Cap.  It'iaerls  vet  Mag.  Chart,  fbl.   154.  b.     (9  H.  3.  flat.  i.  c.  15.  Altered  by  13  Car.  2.  ftat.- 
I.e.  8.) 

» 

rieta,  lib.  a.  ca.  Of  this  chapter  Fleta  faith  thus,  Nu-Iite  frlfes  caplaiitur  de  aUqu& 
42'  per   aliquem   conjlabularium  caficUanum,  prceterquam  de  'villa,  in  qua 

Jitumfit  cajirum,  et  iilisfatisfad'  fit  infra  40  dies,  nififmt  prifa  anti- 
qufe  debit*  regi  aut  domino  cajiri  out  cafro  debend''. 
Majg.  Chart,  c.  Upon  flie  llaiute  of  Magna  Charta,  and  this  ad,  there  were  two 

«9-  articles  amongfi:  others,  that  the  juftices  in  eyre  enquired  of,  inx. 

De  prrjis  factis  per  'viiecornites,  vel  conjlabularios,  'vel  alios  ballvos  con- 
tra 'voluntatem  eorum  quorum  cat  alia  fuerint :  ititn  de  prifs  dominf 
•regis  Jive  in  terra,  f-ve  in  mari,  fi-vc  in  aqua  dulci,  f-cc  in  libertatibiit 
ffedaiitibus  ad  ccjirafua,  fve  ad  ciiiitates  fas,  fve  ad  burgos  fujiSy 
fuel  in  aliis  Iccis,  qucs  fint,  et- quantum  •"oaUant,  I'cl  qnis  eas  occupav/rit, 
eela'verit,  I'el Jujj'ocaveril,  ct  quii  eas  cepent,  conjiabularius,  i^el  aiius, 
et  quid  I'alent, 

Bradoiv 
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Brafton  treating  of  the  nrticles  of  the  jnflices  in  eyre  faith  thus,  Br>a.  Ji.  3.  fo. 
De  prijis  dotnini  regrs  in  terra.  Jive  in  aqua  dsdci,  finie  /u!fa,  et  liber-    "7* 
tatibus  fpeHoHtibus  ad  cafiilla  Jua-,  Ji've  ad  comitatum,  Jl-ve  ad  bur  got 
Juos,  quafunt,  et  quantum  'vaUant  per  annum. 

And  Britton  writing  of  the  fame  matter  faith,  Et  auxi  des  pri/es  Bnt,  fbl.  a/. 
faits,  per  noiu  caftillans,  U  autres  que  font  penurs  de  <vittaile,  ou  de 
autre  chofs,  per  qvcux  tieis  pri/es  ount  ejlre  fails,  ^  a  queux  damages, 
i^  de  quels  gents,  ^  en  tiei  cafe,  iioillons  nous  que  nul  nt  foil  garrant  [  f]  I  J 

per  continuance  de feiRn  in  darr.jy. 

And  Fieta  hath  it  thus,  De  prifs  faSIis  per  vicecom.  ccnj^aiularios,  f  Icta  ubi  fupra. 
wel  alios  centra  ^oluntat'  eorum  quorum  catalla  ilia  fuerint :  item  de 
f  rifts  confiabulariorum  caftrorum  faSis  de  bonis  aliorum,  quam  eorum, 
auifunt  de  'villis,  ubi  cdfirafttafunt,  et  de  bonis  eorum,  l^cfinonfaiis- 
faci'fuer''  infra  4.0  dies,  i3c. 

It  is  to  be  o'oferved,  that  in  the  raigne  of  this  king,  and  in  moll 
of  the  fucceeding  kings,  there  have  been  many  other  ftatutes  made 
concerning  parv^eycrs,  yet  never  did  any  reporter  publilh  any  cafe* 
that  I  have  feene,  and  remember,  that  may  ferve  for  the  expofition 
of  any  of  them,  and  many  proceedings  have  beene  judicially  upon 
many  of  them  againft  purveyors,  which  doe  appeare  of  record. 
jTzVif  Magna  Charta,  cap.  19.  and  the  expofition  thereof,  and  the 
ihird  part  of  the  Inftitutes,  cap.  Purveyors, 


CAP.     VIII. 

J^  T  que  nul  fine  foit  prife  pur  heau-       AND   that  nothing  te  taken  for 

pleder,  fuome  auterfoits  fuit  de-  fair  pleading,  as  hath  been  pro- 

ffndu  es  t,tups  U  toy  Henry^  pier  le     hibited  heretofore  in  the  time  of  king 

roy  que  ore  efi,  Henry,  father  to  our  lord  the  king  that 

now  is. 

(52  H.  3.  c.  II.  I  Ed.  3.  ft«t.  a.  c.  8.  Reg"ift.  179.) 

That  is  to  fay,  by  the  ftatote  of  Marlebridge,  anno  52  K.  3.   Miileb.  cap  n. 
where  this  matter  is  explained. 


CAP.     IX. 

jg  T pur  ceo  que  la  peace  de  la  Urre  \  ND  forafmuch   as  the  peace   of 

ad  efire  fecblement  garde  avant  this  realm  hath  been  e\  fl  obferv- 

cei  heures^  pur  defalt  de  bone  fuit  fait  ed  heretofore  for  lack  of  quick  and  rrefa 

fur  lei  felons  folonque  due  manner  { 1 ),  fuit  making  after  felons  in  due  man- 

et   mfment  per  enchejon  des  franchifei  ner,  and  namely  becaufe  of  franchifes, 

ou  les  felons  font   refceves:   purviezu  where  felons  are  received;  it  is  prc- 

^,  que  touts  communement  foleyitpr.Jies^  vided,  that  all  generally  be  read  v  and 

et  aparalles,  au  commandement  et  a  les  apparelled,  at  the  commandment  ar.d 

furnmons  des  vifconts  (2),  ff  au  crie  de  fummons  of  flieriftes,  and  at  the  cry 

tays{^\defueretarrejier  lesfelons  (4J,  of  the  country,  to  I'ue  and  airell  fdoi!:^, 

quanta  O  3                                        vvhcn 


'7' 
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Cap.  9. 


quant  mrJJier  fcrra^  auxlb'ien  debts 
franch'ijes  cam  dehors  (5).  Et  ceux 
que  ceo  ne  firront,  et  de  ceo  foient  at- 
taint es^  U  roy  prendra  a  eux  grevemcnt 
(6).  Et  Ji  le  default  foit  trove  en  le 
jcignior  de  la  franchije^  le  roy  fe  pren- 
dra 7n?j'me  le  franchife  (7).  Et  ft  le 
defaidt  foit  trove  en  le  batiifc^  eit  len- 
prifonment  dun  an[^)^ct  puis  foit  greve- 
Viicnt' rente ^  et  fil  neit  de  quoy^  eit  len- 
frifonment  de  it.  ans.  Et  ft  vifcount^ 
coroner^  ou  outer  bailife  deins  franchife-, 
ou  dehors  (<))■)  per  lower^  ou.per  prier, 
on  *pcrpoies^  oupernubnannerdaj^)iity., 
concelent.)  confetitent.^  ou  procurent  de 
conceler  les  felonies  faits  en  lour  bailies^ 
cu  auterir.ent.,  fe  teignont  attacker.^  ou 
ar  refer  les  ini  iff  ants  per  la  ou  ils  pur-r 
raf  ou  aiiterment  fe  feignont  de  faire 
tour  cfpce-f  en  nul  vsianer  de  favour  des 
miffants.^  et  de  ceo  foient  atiaintes.,  que 
ils  eient  lenprijonment  dun  an  (lo),  et 
p:*is  foient  greevenient  rentes  a  le  vo- 
lunt  le  roy  (11  )^fih  eient  de  quoy.,finon., 
eient  lenprijonment  de  Hi.  ans. 
*  L  172  J 


when  any  need  is,  as  well  within  fran- 
chife as  without ;  and  they  that  will 
not  fo  do,  and  thereof  be  attainted, 
fhall  make  a  grievous  fine  to  the  king : 
and  if  default  be  found  in  the  lord  of 
the  franchife,  the  king  fhall  take  the 
fame  franchife  to  himlelf  >  and  if  de- 
fault be  in  the  bailiff,  he  (hall  have 
one  year's  imprifoninent,  and  after 
fhall  make  a  grievous  fine ;  and  if  he 
have  not  whereof,  he  fhall  have  im- 
prifonment  of  two  years.  And  if  the 
fherifF,  coroner,  or  any  other  bailiff 
within  fuch  franchife,  or  without,  for 
reward,  or  for  prayer,  or  for  fear,  or 
for  any  manner  of  affinity,  conceal^ 
confent,  or  procure  to  conceal,  the; 
felonies  done  in  their  liberties,  ox 
othervvife  will  not  attach  nor  arrefl 
fuch  felons  there,  as  they  may,  or 
otherwife  will  not  do  their  office  fo^* 
favour  born  to  fuch  miftlocrs,  and  be 
attainted  thereof;  they  fhall  have  one 
year's  imprifonment,  and  after  make 
a  grievous  fine  at  the  king's  pleafure, 
if  they  have  wherewith  ;  and  if  they 
have  not  whereof,  they  fhall  have  im- 
prifonment of  three  years. 

f4  Ed.  T.  fiat.  2.  Cpjidum  Ccronat.    13  Ed.  i.  flat.  2.  c.  i,  2.  &  6.    aS  Ed.  3.  c.  11.  7  R.  2.  c.  6. 
27  £.i,c.  13.  59£:.  c.  25.) 


Mirror,  ca. 
hi' 


Inter  'e^es 


Rc- 


G'sr.v.  li.  14. 
<-    3- 

j-r,,a.  1.3.  f., 


( I )  Pur  default  de  hone  fate  fall  fur  les  felons  in  due  manner  J\ 
Some  have  thought  that  hue  and  cry  have  been  grounded  upoa 
this  Itatute,  but  this  aft  proveth  that  hue  and  cry  for  the  appre- 
henfion  of  felons  was  before  this  ftatute,  for  it  findeth  fault  that 
good  i'uit,  that  is,  freih  fuit,  was  not  duly  made;  and  it  appeareth 
that  hue  and  cry  in  thofe  cafes  hath  been  by  the  auncienl  laws  of 
this  realme. 

The  author  of  the  Mirror  virltlng  of  the  aunclcnt  laws  before 
the  conqueft  under  the  title  Des  articles  des  "viels  rcjes  crdelnes,  faith, 
Ordeine  fuit  que  chefun  del  age  de  xiiii.  ans,  l^  oujlre  de  matels  pe- 
ckeors  enfui-ure  de  njille,  ^  'vllle  a  hue  and  cry. 

Si  q'uis  latroni  o.b-viam  dederit,  eutnque  nulla  edito  clamore  abire  per- 
mfent,  quant icun que  fiier it  latronis  'vita  i^Jiimata,  extremum  fol-uat  de- 
7iarioliim,  aut  plena  et  ferfedo  jurejurando  de  f acinar e  nihil  habuiffe. 
ccgniti  ccnfr:naio.  Sin  quis  proclamanicm  audierit,  neqiie  'vera  fuerit 
infecutus,  fua-  in  regcm  contmnacia  (ni  cmnem  criminis  fufpicionem  di^ 
luerit )  pcsnas  data. 

Glanvill  calleth  hue  and  cry  clamor  popularis  juxta  ajjifam  (i.. 
fatKtii7n)  fuper  hoc  proditam.     But  this  flatute  is  not  now  extant. 

BniCton  of  hue  and  cry  faith,  Statim  et  recenter  in"jefiigandafunt 
'vefigia  malefaciorum,  et  fequenda  per  duStum  caredtc,  pajjus  equorum, 

et 
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et  ve/figia  bomtnum,  et  alio  motfo,  fecundum  quod  confultlui  et  melitts 
Jitri  pcjjit. 

And  it  is  one  of  the  articles  of  that  auncient  court  of  the  view  W*S'  Chart,  c 
of  frankpledge  (of  whofe  antiquity  we  have  fpoken  before)  to  en-    ^^* 
'quire  of  hue  and  cries  levleJ  and  not  purfued. 

All  thefe  authorities  were  before  the  making  of  oar  ad,  and 
therefore  it  was  truly  faid,  whofoever  faid  it,  Per^j:t:ijia  Anglorum 
Jege  fanchum  eji,  ut  fi  quis  damnum  tx  furto  paJJuSj  aut  qui  ip/um  fpo- 
liaium  'viderit,  Jonttm  per  acdamatiounn  infequatur,  ccnjiabularius  ejus 
villa  atjus  opem  implorat,  auxilia  citre  furemqut  pcrquirere  debeat ; 
quod  fi furem  illic  non  deprihenderit,  in  proximam  ccmmigrarCy  et  con- 
Jiabalarium  ad  ferendas  fv.ypaias  iterum  invocare^  i^c. 

Of  this  hue  and  cr/  our  auncient  authors  fince  oar  ftatute  have  ^-'^  fo''  i9»  --• 
alfo  written,  and  divers  a£ts  of  parliament  have  fince  been  made,   Fleta,lib.  i.ca. 
concerning  hue  and  err,  as  the  ftatute  De  qjicio  ccrcnatoris,  made   An„o  .  e.  i 
the  next  yeare  after  our  aft,  v,'here  it  is  (aid,  Et  omnes  fequantur  hu-   4E.  i.  DeOfnr. 
•tefium,  et  t'ejligium,  fi  fieri  pctejl-y  et  qui  non  fecerit ,  ct  fuper  bcc  ccn-    Coro.  Vid. 
*viBus  fuerity   attachietur,   quod  fit   coram  jufiiciariis  de  gaola,^c.    13  E.  i.  Sat.  de 

28  E.  3.  &  27  Eiiz.  ^Y';*""-  ^ 

I      \        A  J  1  y.  ,  ••  ,.         T       •»*  28E.    3.   Ca.    II, 

(2}   £u   commandement  et  a  les  fusKmcns  des  v:JccunfSy  {iZ.\    Men  27  Elir.  ca.  13. 

ought  to  be  in  thefe  cafes  at  the  commandement  of  the  (lieriiFe,  for  Cap.  itin.  Vet. 

he  hath  cufiodiam  comitatus  committed  to  him;  and  he  that  goeth  Mag.Chart. 1 5 5. 

not  at  the  commandement  of  the  (herifFe  or  conflable  at  the  cry  ^^'  **  "?•  -9* 

of  the  country,  that  is,  upon  hue  and  cry,  ftiall  be  grievoufly  fined  5  ^-  7-  5-  a- 

and  imprifoned.  *  "•  7-  ^5-  b- 

(3)  Ou  a  crie  de  pais.']    Note,  in  legal!  underftanding  hue  and         [  173  3 
crie  is  all  one ;  in  ancient  records  they  are  called  butifium  et  cla?::or,  Miir.  cap.  s. 
and  here  crie  is  ufed  for  both.     And  this  hue  and  crie  may  be  by  ^"'^  "''*  ^"F* 
home   and   by  voice,  a^vec  hue  l^  crie  de  corne  Cff  de  boucbe.     Now 

the  hue  aad  crie  Qiall  be  made,  and  all  incidents  thereunto,  you 

ftiall  reade  in  the  abovefaid  ftatutes,  and  in  our  reports  you  fball   L?^'  7-  <"<>•  6t  7. 

find  how  the  fame  have  been  expounded.  D:er»3  EL  37c. 

(4)  Defuer  l^  arrefier  les  felons,]    By  thefe  words  it  is  holden,   29  E.  3.  39. 
that  there  muft  be  a  feionie  done,  or  elie  the  arrefting  of  the  party,    n  £•  4-  4-  'j- 
though  it  hz  upon  hue  and  cry,  is   unlavt'full,  becaufe  it  wanceth    ^  u'  i'  ^* 

a  foundation;  but  if  a  feionie  be  done,  and  the  hue  and  cy  is  *  •  '•  5- 
againft  one,  that  is  neither  indifted,  nor  of  ill  fame,  nor  fufpicious, 
nor  uaknowne,  yet  the  arreit  of  him  is  lawful!,  though  he  be  nac 
guilty;  for  the  hue  and  cry  of  it  felfe  is  caufe  fufiident,  where 
there  is  a  foundation  of  a  feionie  committed.  And  he  that  levieth 
hue  and  crie  upon  another  without  caufe,  fhall  be  attached  and 
puniflied  for  diiturbancc  of  the  kings  peace. 

(5)  Auxibien  deins franchifes  come  dehors.']  This  was  not  intend- 
ed of  fanftuaries,  but  of  lords,  and  others,  that  had  franchifes  df 
infangthefe,  outfangthefe,  and  the  like. 

(6)  Le  roy  preadra  eux  grevement. ]  That  is,  at  the  kings  fait  they 
ihali  be  fined  grievoufly,  and  imprifoned. 

(7)  -f 'y^  le  default  foii  treme  in  le  figniour  de  la  francbife,  le  roy  Ji 
prendra  a  mefme  le  francbife.]  It  feemech  hereby,  ihat  the  franchifi 
is  loft  for  ever,  for  the  words  be,  that  the  king  Ihall  take  to  himfe.f  j 
the  francbife  [ylx.  as  forfeit.) 

(8)  Et  fi  le  difcu'.t  Joit  trove  en  le  hailife,  eit  lenprifonmcni  dun  an, 
&c.j  And  this  is  accoiJing  to  the  old  rule,  %/  non  babst  in  ^cre, 
iuet  iM  ccrpore. 

O  4  (9)  Et 


^11 


Praece. 
Precio. 
Metu. 

Sanguine. 

Favore. 
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Gap.  to. 


(9)  Etfi  vifcmnt,  coroner,  ou  auter  bailife  de  franchife,  ou  de  hoKS, 
&c.]  Note  here  five  things  are  rehearfed,  as  caufes  wherefore  fhe- 
xii\cs,  and  other  the  kings  officers  and  minifters  of  juftice  doe  neg- 
led  their  duties,  i.  By  prayer,  pi-ece  (by  letters,  meflages,  or 
word  of  mouth.)  2.  Reward, /r^.^o  (fordid  bribery.)  3.  Feare, 
metu  (the  bafeil,  and  yet  the  moft  forcible  of  all  alfeaions.) 
<^.  Sanguim,  any  manner  of  confanguijiitie  or  affinitie:  under 
which  word  (affinitie)  in  this  adl  is  included  as  well  neerenefie  of 
blo-d,  as  alliance  by  marriage.  Laftly, /a-z/or^,  favour,  in  fefpeft 
of  friendly  affedion,  for  men  may  be  corrupted,  not  onely  by  re- 
ward, but  in  refped  of  the  other  foure  alfo,  ajl  tending  to  one  and 
ths  fame  end,  to  fupprefle  truth;  as  here  to  conceale,  confent,  or 
procure  to  conceale  the  felonies  done  within  their  feverall  pre- 
cinifls  or  baylivvicks. 

(10)  Us  eyent  hnprifonment  dun  an,  &c.]  Note  here  the  punlfh- 
ment  for  concealem  =nt  of  felonies,  or  confenting  to,  or  procuring 
the  concealment  of  the  fame ;  for  all  this  make  not  them  accel- 
farie  to  the  felony,  for  then  they  were  to  have  been  puniflied  in 
another  manner,  but  it  is  called  mifprifion,  or  concealement  of 
felonie.  Obferve  well  the  punifnment  of  this  mifprifion,  but  the 
learning  thereof  appertaines  to  the  treatife  of  the  pleas  of  the 
crowne,  and  therefore  tnis  little  touch  here  fhall  fuffice.  See  the  3. 
part  of  the  IniUtutes,  cap.  Mifprifion. 

(11)  Jl  'vclunt  le  roy.'\      See  here  cap,  4.  20.  25. 


[  174  ] 


CAP.     X. 


XT  T  pur  ceo  que  pet  its  gents  melns 
fagesfoient  ejlieus  [z)  ore  de  novel. 
commimejuent  al  ojjice  de  coroner :  et 
mejlier  jerro'it  que  probes  homes  loialx 
et  Jfiges  fe  inter7nellcnt  de  eel  office : 
purv'isiv  ejl^  que  per  touts  les  counties 
jo'ient  fjlieus fuffifant  (3)  homes  coro- 
vers  (2),  des  plus  loyals  et  plus  fages 
ch'ivallers  (4),  queux  mel'vus Jacherit^ 
puifjent^  et  voiient  a  eel  office  entender 
(5),  et  que  Icyalment  atteichent  et  re- 
prejentent  les  plecs  de  la  corone  (6).  Et 
que  le  vlcont  eit  conter-rolles  ove  les 
coroners.,  auxyblen  des  appealcs.^  come 
des  enqurjls.^  de  attachments.^  ou  des 
outers  chcj'es.,  que  a  eel  offce  appendent. 
Et  que  nul  coroner  rieris  dem^ande.^  ne 
preig'a-  de  nulluy  pur  fair  e  Jon  offce., fur 
pa'ine  de  la greeve forfeiture  al  roy  (y ), 
[14  E.  I.  Stat.  Exoj>,] 


A  ND  forafmuch  as  mean  perfons, 
and  undifcreet,  now  of  late  arc 
commonly  chofen  to  the  office  of  co- 
roners, where  it  is  requifite  that  per- 
fons honeft,  lawful,  and  wife,  fhould 
occupy  fuch  offices;  it  is  provided, 
that  through  all  (hires  fufficient  men 
ihall  be  choft;n  to  be  coroners,  of  the 
moft  wife  and  difcreet  kriights,  which 
know,  will,  and  may  heft  attend  upon 
fach  offices,  and  which  lawfully  fhall 
attach  and  prefent  pleas  of  the  crown; 
and  that  flieriiTs  fhall  have  counter- 
rolls  with  the  coroners,  as  well  of  ap^- 
peals,  as  of  enquefts,  of  attachments, 
or  of  other  things  which  to  that  office 
belong ;  and  that  no  coroner  demand 
nor  take  any  thing  of  any  man  to  do 
his  office,  upon  pain  of  great  forfei* 
ture  to  the  king. 


Cap.  Itin.  fo.  155. 

3  H.  7-c.  I.} 


(23  Id.  3.  c.  6.  1  H.  8.  c.  7.  4  H.  6.  15.  4  Ed.  i.  ftat.  2.  Ofjidum  Cittiqt^ 


Ti«s 
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The  mifchiefe  before  doth  appeare  in  the  preamble,  viz.  That 
men  of  fmall  value  and  little  underftahding,  of  late  times  were 
chofen  to  the  office  of  a  coroner,  where  it  (bould  be  needfal)  that 
»  coroner  fliould  have  fi^e  q^ualities :  i.  That  he  (hould  be  probus 
homo:  2.  LzwfaW,  i.  legalls  ismo :  3.  Of  fufficient  under flar.ding 
and  knowledge:  4.  Of  good  ability  and  power  to  execute  his 
office  according  to  his  knowledge:  5.  and  laftly.  Of  diligence 
and  intendance  for  the  due  execution  of  thefaid  office.  And  rea- 
fon  required  it  Ihould  fo  be,  for  that  coroners  were  in  thofe  dayes 
the  principall  gardeins  of  the  peace,  and  therefore  the  common 
law  did  not  onely  require  expert  men  to  be  coroners,  but  men  cf 
fufficient  ability  and  livelihood  for  three  purpofcs :  i.  The  law 
prefumes  that  they  will  do  their  duty,  and  not  offend  the  law,  at 
the  lead  for  feare  of  punilhnient,  whereunto  their  lands  and  goods 
be  fubjeft.  2.  That  they  be  able  :o  anfwer  to  the  king  a'i  fuch 
fines  and  duties  as  belong  to  him,  and  to  discharge  the  country 
thereof^  wherewith  the  country  being  their  eleclors  were  charge- 
able, as  hereafter  (hall  be  touched.  3.  That  they  nnght  execute 
their  office  without  bribery-  And  thefe  five  properties  are  ne- 
ceflary  to  every  officer.     Fide  the  kit  claufe  of  thi?  act. 

( I )  Scient  ej?ietis.]  It  is  to  be  knov/ne,  that  the  Oilice  of  a  coroner  Vide  dcvzat, 
ever  was,  and  yet  is  eligible  .n  full  county  by  the  freeholde  5,  by  ^-  5- 
the  kings  writ  De  coronaiore  eligtndc  :  and  the  reafon  thereof  was, 
for  that  both  the  king  and  the  country  had  a  great  intereft  and  be- 
nefit in  the  due  execution  of  his  office,  and  therefore  the  common 
law  gave  the  freeholders  of  the  county  to  be  electors  of  him.  And 
for  the  fame  rcafcn  of  ancient  time  the  Ihenire  c?.:ied  -viceccmts, 
who  had  cuftcdiam  co?nitatus,  was  alfo  eligible;  for  hrft,  the  ear'e 
hJmfelfe  of  the  county  had  the  office  of  the  iheriitc  of  the  countv, 
and  when  he  gave  it  over,  the  'viceccmes  (as  the  word  figninctn) 
came  in  (read  of  the  earle,  and  was  eligible  by  the  freeholJcrs  of 
the  county ;  and  moreover,  for  the  fame  caule  were  confervac^f* 
of  the  peace  in  lihe  manner  chofen,  and  fo  were,  and  yet  are 
eledled  the  verderors  of  che  forell,  and  all  thefe  for  the  time  of 
peace:  for  the  time  of  war,  there  were  likewife  leaders  of  the 
counties  fouldiers,  of  ancient  time  chofen  by  the  freeholders  of  the  • 

county. 


Inter  leges  Edw. 


ErarA  et  ali<s  pcfejiates  et  dignitates  per  pro'vlnc'ias  et  patrias  nnl-uerfaSy 
et  per Jingulos  comitatus  totius  regnt  preedid'  conjiituta:,  qui  Heretcck:s 
apud  Anglos,  -cocabantur ,  f:ili:et  barcnss,  nobilis,  et  injignes  Japientes,  et    '"'g'Sj  cap.  de 

jideles  et  atiltnofi :   Latin}  'vet-h  diabantur  du"ores exsrcifus,  apud  GaU    ^^f-'^'^hiis. 

Ics,  capitahs  conjlabulani,  i-el  rnarcfchalli  exera:us.     Illi  'vero  ordina- 

bant  acies  denf.Jprnas  -in  prallls,  et  alas  CGuJlituebant  prciit  decuil,  et 

frout  gis  'oijum  fuit,  ad  hor.orem  coron/e,  et  ad  ut-htaicm  re'-»i.     I.ii 

vero  'iitri  "   et.gebantnr  per  commune  ccnciUum  pro  commune   uiiiitate    »  n,  t 

^fp'^f  P^^  provincia:  et  patrias  univcrfas,  et  per  Ji/'.gulos  camitatus  in 

^fkn^Folkemotc, JiCHt  et  *  ^Dicecomites  provinciarum  et  camitattuir.  eli^i    *  Nota. 
debenT^'^S'*^,,^^ 

The  Mirrcifixfpcaking  cf  the  articles  by  eld  kings  ordained,   Mirr.  cap.  i. 

,i^vM,  JtLxi  fuer^  crdeines  coroners  in    chejciin  counti^,  et  'vijlour.ts  a    %  I' 
garder  le  pais,  quant   les  countes  fey  demij}ercnt  del  gard,  ^c.      And 
tae  ihenfFe  was  chofen  by  writ  direded  to  the  coroners. 

And  fo  were  the  confervators  of  the  peace  eligible  alfo,  by  writ   R->t.  pat.  an. 
dircded  to  thj  IheriiFe.  5  E.  i. 
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For  the  verderor,  he  is  flill  chofen  by  the  freeholders  of  the 

county  by  the  kings  writ. 

Art.  fuper  cn;c.        Cur  king  in  the  28  yeare  of  his  raigne  reftored  to  his  people 

a-..^2     -.1.  ji,g  ancient  eleftion  of  ilierifFes  in  thefe'words,  Le  roy  ad  grant  a 

Vids  (upra.  fi"  people,  que  ils  eint  eleSiion  de  Icur  vi/count  en  che/cun  countie,  ou  nj'if-' 

cvunt  nefi  ?ny  de  fee,jilz  "voilh.ont. 
izR.2.  cnp.  2.       Eut  now  by  the  ilatute  of  12  R.  2.  the  chancellor,  treafurer, 
VideSratr.  9K.2.  keeper  of  the  privy  feale,  fteward  of  the  kings  houfe,  the  kings 
'%.''^  ■  ^'^    '     chamberlaine,  clerke  of  the  rolls,  juftices  of  the  one  bench  and  of 
the  other,  barons  of  the  exchequer,  and  all  other  that  ftiall  be  call- 
ed, are  to  ordaine,  name  or  make  fnerifi'es,   Ihall  be  firmly  fworne 
that  they  fliall  not  ordaine,  name,  or  make  any  fheriffe,  for  any 
gift  or  brocage,  favour  or  affeiftion,  but  that  they  fhall  be  of  the 
mOil  lawful!  men,  and  fuiiicieut,   to  their  cllimation  and  know- 
ledge. 
P>?r,  lEl.fo.  It  is  holden  in  our  books,  that  albeit  the  king  dieth,  yet  the 

*  i"  coroner,  becaufe  he  is  elefted  by  the  freeholders  of  the  county  by 

writ,  and  retourned  of  record  in  the  chancery,  which  is  a  judiciail 
adl,  remained,  and  fo  of  the  verderor:  otherwife  it  is  of  judges 
and  juftices,  that  hold  their  places  by  writ,  commiflion,  letters 
patents,  or  otherwife  at  will,  which  might  be  a  reafon  where- 
fore the  fheriffe  of  ancient  time  was  eligible,  for  that  he  had  cuf- 
todiam  comitatus,  and  a  principall  confervator  of  the  peace ;  and 
therefore  his  authority  faould  not  ceafe  by  the  death  of  the  king, 
no  mere  then  that  of  the  coroner. 

Now  feeing  that  coroners  are  elefted  by  the  county,  if  they  be 

infufficient,  and  not  able  to  anfwer  fuch  fines  and  other  duties  in 

refpedl  of  their  office,  as  they  ought,  the  county  as  their  fuperiour 

In  Scaccar.  inter  iliall  anfwer  the  fame:  as  for  example,  the  county  of  Kent  made 

praecept.  Term,    eleftion,  by  force  of  the  kings  writ,  of  William  Herlizon  to  be  one 

1  .  anno  of  the  coroners  for  the  fame  county,  who  after  was  amercied  pro 

14  Ji.  3.  ex  parte     .  ,  -  ,  •' '  .  1       /i       •  ^  ' 

Reincinb.  J "-'J^  rctoumo  40  J.  whereupon  procelie  went  out  to  the  Inenive  to 

Rtgii.  20  H.  9.    levie  it;  the  flieriife  upon  his  oath  faid,  that  the  faid  William  Her- 

hzon    ncn  habet  terras  'vel  tenementa,  bona  feu.  catalla  in  baliija  fua, 

nee  habitit,  unde  did'  denarii  U'vari  pojfint :  now   faith  the  record, 

Q  Et  quia  ipfe  coronator  elecius  fuit  per  comitatum,  £5V.  ita  quod  in^de- 

feclu  ejujdem   coronator  is  tot  us  c  omit  at  us  tit  eleSlor  et  fuperior,  iffc.  te- 

R-foondeat  f  -     '^^^^'-^  ''^^'  refpondere;  praceptum  fuit  nunc  "viceccjniti,  quod  de  terris  et 

ptrior.  ienementis  boi7iinian  totius  canitatus  in  bali-va  fua  fieri  fac'  pradiSt* 

40/.     And  the  like  law  v/as  of  the   flieriffe,  and  other  the  faid 

officers,  when  they  were  eligible.     But  now  let  us  returne  to  the 

purview  of  our  aft. 

2]  afT.  p.  7.  ^2)  Homes  coroners.^   The  number  of  coroners  are  not  fet  down 

' f"  w' a"  /'^'        by  law  :  in  moll  counties  there  are  foure,  in  fome  counties  fixe,  in 

3  )  H.  6.  40.  r  r  ^    ■        r  ■ 

t  .X.B.  16-:. k.  lon^e  fewer,  and  in  iorae  counties  one. 

For  the  word  coronator,  fee  Mag.  Cart.  cap.  17. 
r  i--^  ]  (3)   Suficients.']   ^'-'/^'aVwi  is  a  large  word,  and  implyes  as  much  as 

Li.  8.  to.  41.  idoneus,  and  it  hath  two  of  the  attributes  mentioned  in  the  preamble, 

Grelflies  cafe.  that  is  lawfull,  and  fage. 

I-.N.B.  i63.n.^  {^j^^   Chivaliers.]  In  ancient  times  none  were  chofen  under  the 

Coro^at'°°  degree  of  knighthood   to  be  coroners.     But  fome  fay,   that   this 

14  E.  3.'c-p.  ".  wo^f^'  (chi",'aliers)  v/as  put  into   this  Ilatute,  to  tlie  end  that  the 

Brit.  3.  b.  Fler.  F^i'^y  "^o  be  chofen  might  have  fufficient  in  the  county,  which  may 

lib.  I.  cap.  i?.-z5.  ieive  for  interpretation  of  divers  other  Ilatutes,  being  accompanied 

=  3  ^:fr.p.-.Mag.  wiih  ufe  and  expeiicr.ce. 

Char.  c.  17.    ,  ,r\    Gucux 

l.N.S.  1^:4.  ^^'     ^ 
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(5)  ^J*"t^  melius  facbent,  puijjent,  et  'voilent  a  eel  office  entendert  Seethe  next 
&c.]     i^i  melius  fciant,  pojftnt,  et  velint  officio  illi  intendere,  ^c,  s'^'^h^aftw^^" 
Note  well  thefe  three  qualities.  S^^t  deroUiu 

Now  what  caufes  there  be  to  remove  a  coroner,  'ulde  Rcgift.  Rcgift.  177.6. 

&  F.  N.  B.  F.N.B.  163.  m. 

(6)  ^e  les  coroners  loialment  attcuhent  et  reprefentent  les  pies s  del  Regift.& F.N.B, 
(orcn,  &c,]    By  this  it  appeareth,  that  the  coroner  is  judge  of  the  "  .'  "j;' 
caufe,  and  not  the  (herifFe;  and  this  agreeth  with  our  old  and  lat-  tzokic^'lzQo- 
ter  books,  onely  the  fheriffes  have  counter-rolls  with  the  coroners  roner.  Brad.  H. 
by  force  of  this  aft,  and  therefore  a  certiorari  may  be  direded  to  3.  fo.  121. 

the  IheriiFe  and  coroner  to  remove  an  appeale  by  bill  before  the  Bntt.  foi.  3. 

coroner,  becaufe  the  fherifte  hath  a  counter-roll:  but  if  the  cer-  ^^^J'!^  ^'^' 

tiorari  be  uireded  to  the  fiieritfe  onely  in  cafe  of  appeale  or  in-  s tat.  de ^officio.* 

didment  of  death,  it  is  not  fuffigient  to  remove  the  record,  becaufe  Coronat.  Regift. 

he  is  not  judge  of  the  caufe,  but  hath  onely  a  counter-roll.     Vide  jud.  16.  22aff. 

Magna  Chart,  cap.  17.  many  authorities  cited  there  concerning  9f-  4H.  6.  i5. 

this  matter.  ft  u  g.v^na. .  c.  1 7. 

Hic  cap.  14,. 

(7)  Et  que  nul  coroner  riens  demaundy  ne  pr eigne  de  nulluy  pur  fair e  ^  n.  5.  ubi  fu- 
f on  office,  fur  peine  de  la  greve  forfeiture  al  rcy."^    And   this   was   the  pra. 

ancient  law  of  England,  that  none  having  any  office  concerning  14  E.  i.  Stat,  de 

adrainiftration  of  jullice,  Ihould  take  any  fee  or  reward  of  any  fub-  Exon'a. 

jed  for  the  doin?  of  his  office,  to  the  end  he  might  be  free  and  at  |..^"  Z'.  ^*^"  I" 

liberty  to  doe  juftice,  and  not  to  be  fettered  with  golden  fees,  as  s^e  c  E.  6.  c* 

fetters  to  the  fuppreffion  or  fubverlion  of  truth  and  juftice:  and 

therefore  this  ftatute  was  made  in  affirmance  of  the  common  law; 

this  onely  is  added,  fur  paine  de  grpve  forfeiture  al  roy. 

A  coroner  received  i  d.  of  every  vifne  when  they  came  before  3E  3.  coron. 

the  judges  in  eire,  as  belonging  to  his  office,  which  was  neither  372« 
againll  the  common  law,  nor  this  ftatute ;  for  he  tcoke  it  not  for 
doing  of  his  office,  but  a  right  due  to  his  office,  which  might  have 
a  reafonable  beginning,  ^'i-z.  for  and  towards  his  travaile,  attend- 
ance, and  charges. 

And  this  rtatute  flood  in  force  untill  the  ftatate  made  in  3  H.  7.  3  ^'  7-  "P- 1* 
ca.  I .  which  gave  him  a  fee  of  xiii.  s.  iiii.  d.  upon  the  view  of  the 
body,  of  the  goods  of  the  murderer,  &c. 

But  if  the  coroner  fit  upon  the  view  of  any  flaine  by  mifad-  i  H.  S.  cap.  7. 
venture,  he  {hall  have  nothing.     More  Ihall  be  faid  hereof  here- 
after, cap.  26. 


CAP.     XI.  [177] 

ZP  T  pur  ceo  que  phtfors  reintes  de  AND   forafinuch  as  many  being 
mart  de  home.,  et  que  font  culpabhs  indicted  ofmurther,  and  culpable 

de  mefme  la  mart  font  (per  favorables  of  the  fame,  by  favourable  inquefts 

enquefis,  prifes  per  vlfconts  et  per  hre*  taken  by  thefheriit,  and  by  the  king's 

le  roy  que  eji  appelle  odio  et  atia j  reple-  writ  oiodio  et  atia.,  be  replevied  unto  the 

t'/Vi,  jefques  a  la  "jcr.ue  des  \ufiices  coming  of  the  juftices   in  eyre;  it  is 

err  ants:  purview  ejl^  que  thl  cnquejls  provided,  that  from  henceforth   fuch 

fotent  defarmes  prifs  per  probes  homes  inquefts  fhall  be  taken  by  lawful  men 

efiu'us  per  frement^   ilrunt   les   deux  chofen  out  by  oath  (of  v/hom  two  at 

Joient  a  miu'.es  chivtders'  que  per  nul  the  lea't  fhall  bsknightsj  which  by  no 

afuiit'iey  affinity 


177  Weilm.  primer.  Cap.  12. 

effinitie,  touchent  a  les  prifoners,  ne     affinity  with  the  prjfoners,  nor  other- 
eutcrment  ne foicnt  fufpe^ious,  [G\oc.     wife,are  to  belufpeiled. 
c.  9.  Weft.  2.  c.  29.] 

(5  "•  7-  f-  5-  Regift-  133-  9  fi-  3-  ftat-  i-  cap.  z6.  6  Ed.  i.  ftat.  i.  c.  9.) 

Mag.  Cart.  ca.        See  the  26  chapter  of  Magna    Charta  where  this  matter  Is 
*^  handled  at  large,  and  need  not  here  lo  be  repeated,  and  how  this 

writ  De  odio  et  atia  was  taken  away,   and  fince  revived  by  a  later 

fiatute,  as  there  it  appeareth. 


CAP.     XII. 

T>ll RV I E  JV ejl enfement^  que  les  TT  is  provided  alfo,  that  notorious 
felons  (i)  efcries^  et  queux  font  felons,  and  Vv'hich  openly  be  of  evil 

apertcjnent  de  male  fame  (2),  et  ne  fy  name,  and  will  not  put  themfelves  in 

voilent  mitter  en  enquejh  des  felonies  enquefts  of  felonies,  that  men  Ihall 

(3),  que  homes  met  fur  eux  dcvant  juf-  charge  them  with  before  the  juftices 

tices  a  la  fu'it  le  roy  (4),  foient  mifes  at  the  king's  fuit,  fhall  have  ftrong 

en  la  prf on  forte  et  dure  ( 5 ),  come  ccux  and  hard  imprifonment,  as  they  which 

queux  refitfent  efire  al  common  ley  de  la  refufe  to  (land  to  the  common  law  of 

terre.     Mes  ceonejlmye  a  entender  pur  the  land.     But  this  is  not  to  be  un- 

prij^ners  que  font    prfes  per  legier  derftood  of  fuch  prifoners  as  be  taken 

fufpedion.  of  light  fufpicion. 

(Dyer,  205.  Kel.  70.  8  H.  4.  2.  4- Ed.  4.  11.   14  Ed  4.  7.  21  Ed.  3.  %,  Fitz.  Coron.  233.  283. 

15  E.  4.  32.  (i)  ^.e  les  felons.']  This  ftatute  extendeth  not  to  treafon,  which 

Sca«i.  pi.  cor.       J5  ^.,g  highefl  ofFence,  nor  to  petit  larceny,  which  is  of  all  felonies 

^  ■  the  lowelr. 

Tr.40.El  coram  This  aft  doch  extend  as  well  to  women  as  to  men,  and  fo  it  doth 
^^"^\vo  ^'  ^PP-^'s  by  divers  auncient  and  late  precedents,  and  to  that  end  the 
cai'tT     '  '"^''"'*    makers  of  this  aft  did  ufe  this  generall  word,  felons. 

(2)  Efcri:s  et  apertemsnt  de  male  fame.]  No  per  fon  (hall  be  put 
to  this  punilhment  unleffe  the  matter  be  evident  or  provable,  which 
is  the  duty  of  the  judge  to  look  unto. 

(3)  l^^foy  "voilent  mitter  en  etiquejls  des  felonies.]  This  aft  fpeaketh 
oneiy  of  indiftments  at  the  fuit  of  the  king.  But  the  judgement 
of  pams forte  et  dure  was  at  the  common  law,  both  in  appeales,  ami 
in  indiftments. 

4-»A/rpi.3&.  ^  nnan  may  (land  mute  two  manner  of  wayes ;  firft,  when  he 

8  M.  4.  I.  ftatids  mute  without  *  fpeakingof  any  thing,  and  then  it  fliallbein- 

■7  E  1  2'  quired,  whether  he  ftood  mute  of  malice,  or  by  the  aft  of  God; 

14  E  4.  7!  snd  if  it  be  found,  that  it  was  by  the  aft  of  God,  then  the  judges 

of  the  ccurt  (who  ever  are  to  be  of  counfell  with  the  prifoner,  to 

•  r  178  1      ?S^^  ^'"^  ^'"^^  '^"'■'  juil^'ce)  ex  cfjicio  ought  to  inquire  whether  he  be 

the  fame  perlon,  and  of  all  other  pleas  which  hee  might  have 

pleaded,  if  hee  had  not  flood  mute. 

And  note  well  the  aboveiaid  words  of  our  books  [whether  of 
snalice,  or  by  the  adtof  God]  for  it  may  be,  the  prifoner  in  truth 

cannot 
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cannot  fpeake,  and  yet  being  not  mute  by  the  zQ.  of  God,  he  (half 
be  forthwith  put  to  his  penance,  as  if  the  delinquent  cut  out  his 
owne  tongue,  and  thereby  become  mute. 

Another  kinde  of  mure  is,  when  the  prifoncr  can  fpeake,  and 
perhaps  pleade  Not  guilty,  or  pleade  a  plea  in  hw,  and  will  not 
conclude  to  the  enqueft  according  to  this  ad ;  or  fpeake  much, 
but  doe  not  direftly  anfwer,  &c.  for  u/em  ejf  nihil  dicere,  et  infitffi- 
titnttr  dicere :  to  be  Oiort,  when  in  the  end  he  will  not  put  himfelfe 
Hpon  the  enqueft,  that  is,  debono  et  malo  to  be  tried  by  God  and  the  4  t.  4-  ir- 
countrey,  then  this  aft  is  fuihcient  warrant,  if  the  caufe  be  e\-iJent   7  E- 4-  *9^- 
or  probable,  to  put  him  to  his  penance;  but  if  he  demorre  in  law,  '*    ■  4-  /' 
and  it  be  adjudged  againft  him,  he  (hall  have  judgement  to  be 
hanged  :  and  though  by  his  demurrer  he  refufe  to  put  himfelfe  upon 
the  enqueft  according  to  the  letter  of  this  aft,  yet  for  as  much 
as  be  is  out  of  the  reafon  of  this  aft,  for  that  he  refufeth  not  the 
triall  of  the  common  law,  the  demurrer  being  allowed  to  hrm  by- 
law, and  to  be  tried  by  the  judges,  he  fhall  not  be  put  to  his  pe- 
nance, but  "have  judgment  to  be  hanged;  and  fo  it  is  if  he  chal- 
lenge above  the  number  of  36.  he  fhall  be  hanged,  and  not  have   3  H.  7,  z.  k  n^ 
paine  fort  et  dure. 

(4)  Jl/ute  le  roy.l  This  aft  extends  not  to  the  fuit  of  the  party 
by  appeale,  becaufe  the  judgement  of  pairufcrt  et  durev/zs  both  in 
appeale  and  indiftment  at  the  common  law,  as  hath  been  faid,  and 
hereafter  fhall  be  faid  and  proved. 

(5)  Soient  myfes  en  la  prifonfort  et  dure."]  Upon  thefe  words  there   Stamf.  PI.  Cor. 
have  beene  divers  opinions ;  firft  that  the  panifhment  of  paine  fort   '49-  f- 

et  dure  was  given  by  this  aft. 

Some  other  have  holden,  that  at  the  common  law  for  felony  the   8  H.  4.  j. 

prifoner  flanding  mate  fhould  upon  a  nihil  diclt  be  hanged,  as  at  ^t  .mf.  PI.  Cor. 

this  day  it  is  in  cafe  of  high  treafon,  and,  as  they  fay,  in  cafe  of  "  *  ^^^^' 

appeale.     Others  have  holden  that  at  the  common  law,  in  favour  ii  E.  3-  i2. 

of  life  he  fhould  neither  have  pcdne  fort  et  dxre,  nor  have  jodge- 

nient  to  be  hanged,  but  to  be  remaunded   to  prifon   untill  he 

would  anfwer. 

For  the  finding  out  of  the  truth  herein,  let  as  firfl  fee,  what  the 

judgement,  which  our  aft  calleth  fort  et  dure  is,  and  then  what 
the  reafon  fhould  be,  that  fo  fevere  a  judgment  is  given  in  that 

cafe.  - 

The  judgement  Is,  that  the  man  or  woman  fhall  be  renrannded  ?  H.  4.  i. 
to  the  prifon,  and  laid  therein  fome  low  and  dark  houfe,  where  4^-4-"- 
they  fhall  lie  naked  on  the  bare  earth  without  any  litter,  rufnes,   ^'■•43^""  ' 
or  other  clothing,  and  v^ithout  any  garment  about  them,  but  fome- 
thing  to  cover  their  privy  part.s  and  that  they  fhall  lie  upon  their 
backs,  their  heads  uncovered  and  their  feet,  and  one  arme  fhall  be 
drawne  to  one  quarter  of  the  hoafe  with  a  cord,  and  the  other  arme 
to  another  quarter,  and  in  the  fame   manner  fhail  be  done  with 
their  legges,  andtherefhali.be  laid  upon  their  bodies  iron  and 
Hone,  fo  much  as  they  may  beare,  and  more,  and  the  next  day  fol- 
lowing they  fhall  have  three  morfeh  of  barly  bread  without  any 
drink,  and  the  fecond  day  they  fhall  drirke  thrice  of  the  v.atcr 
that  is  next  to  the  houfe  of  the  prifcn    (except  running  water) 
without  any  bread,  and  this  fhall  be  their  .'iet  untill  they  be  dead. 

So  as  upon  the  matter  they  fhall  die  tfiree  manner  of  waves, 
•viz.  Onerc.famty  etfrigore,  by  weight,  famine,  and  cold,  srd  thcre- 
fwre  this  punifhment  (if  it  were  executed  according  to-  the  fevrritv         f  j-o  T 
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of  the  law)  fhould  be  of  all  other  the  moft  grievous  and  fearfulL 
But  what  fhould  be  the  reafon  of  this  fo  terrible  a  judgement? 
This  aft  anfwereth,  becaufe  he  refufeth  to  ftand  to  the  common 
law  of  the  land,  that  is,  lawfull  and  due  triall  according  to  law* 
and  therefore  his  punidiment  for  this  contumacy  without  compa- 
rifon  is  m.ore  fevere,  lalting,  and  grievous,  then  ic  Aould  have  beene 
for  the  offence  of  felony  it  felfe;  and  for  the  felony  it  felfe,  it 
cannot  be  adjudged  without  anfwer. 

Now  let  us  examine  the  opinions  abovefaid,  and  we  hold,  that 
none  of  them  are  confonant  to  law ;  for  as  to  the  firft,  we  hold  that 
this  heavy  punifhment  was  not  given,  that  is,  firft  inflifted  by  this 
act :  for  what  court,  or  judges  upon  thefe  words  [have  ftrong  and 
hard  imprifonment]  could  frame  fuch  a  judgement  as  is  abovefaid, 
confiding  upon  fo  many  divers  particulars?  and  therefore  it  muft 
neceffarily  follow,  that  the  faid  punifhment  which  this  ftatute 
calleth/or/  et  thtre  imprifonment,  becaufe  the  penance  was  to  be 
done  in  prifon,  was  before  this  aft,  but  fufficiently  fignified  (as  it 
hath  beene  ever  iince)  by  thefe  two  ^■^xtheX.^y  fort  et  dure;  fo  as 
this  aft  fetteth  forth  the  quality  of  the  judgement,  and  not  the 
judgement  it  felfe. 

2.  This  aft  defcribeth  what  perfons  fball  be  punifhed  by  paint 
fort  et  dure,  'viz.  notorious  felons,  and  which  be  openly  of  ill  name, 

but  fetteth  not  downe  (as  hath  been  faid)  what  the  punifliment  is, 
but  provideth  it  (hall  not  be  for  legier  fufpition. 

3.  All  books,  that  held  with  great  authority,  that  in  cafe  of  ap- 
peale  the  prifoner  upon  ftanding  mute  fhould  have  judgement  di 
pa: ne  fort  et  dure,  do  prove  that  fuch  a  judgement  was  before  the 
making  of  this  aft,  for  this  ftatute  extends  not  to  appeales,  which 
are  the  fuit  of  the  fubjeft,  but  onely  to  the  fuit  of  the  king,  which 
is  by  way  of  indiftment :  and  herein  the  words  of  Fleta  are  very 
remarkable,  Si  autem  appellatus  nihil  refpondere  njelit,  l£c.  et  appellans 
inde  petierit  judicium,  indefenfus  remanebit,  morti  tamen  non  condemna- 
bitiir,fed gaola  ccmmittetur,  iffc.  And  there  fetteth  downe  the  pe- 
nance, which  of  necefTity  muft  be  (as  hath  been  faid)  by  the  com- 

Brittoa  ubi  fupr.  mon  law.  And  herewith  agreeth  Britton  that  wrote  foone  aftef 
this  aft ;  fo  as  the  penance  in  cafe  of  appeale,  is  both  by  auncient 
and  found  authority. 

To  the  fecond  opinion,  if  the  prifoner  ftanding  mute  ftiould  be 
hanged  by  the  common  law ;  the  aunfwer  to  the  firft  doth  anfwer 
this  alfo,  and  if  he  fhould  be  hanged  by  the  common  law,  this  fta* 
tute  taketh  it  not  away,  but  ordaineth  that  he  fhall  have  ftrong  and 
hard  imprifonment.  And  therefore  by  their  opinion,  the  felon 
ftanding  mute  might  be  hanged  at  this  day,  which  is  againft  all 
our  books,  and  againft  conftant  and  continuall  experience. 

To  the  third,  let  no  man  imagine  that  the  common  law,  which 
is  the  abfolute  perfeftion  of  reafon,  could  fofter  fo  unreafonable 
and  unjuft  a  meane  of  encouragement  of  felons,  that  they  by  their 
owne  contumacy  againft  the  common  law  fhould  fuffer  onely  one 
of  the  loweft  punifhments,  i-iz.  imprifonment  untill  they  would 
anfwer;  and  the  anfwers  to  the  firft  are  anlwers  to  this  alfo. 

Now  let  us  fee  what  our  auncient  authors  (who  as  you  have 

often  perceived,  have  heretofore  beene  our  good  guides)  fay  in  this 

behalfe. 

Btitton,  fo.  II.         You  have  already  heard  Fleta  ;  and  Britton  alfo  mentioneth  this 

a.  &  40.  b.  penance  in  two  feverall  places,  both  upon  the  indiftment,  and  in 

the 
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the  appeale,  and  voucheth  no  flatute  therefore,  as  no  doubt  in  this 
cafe  he  would,  as  in  other  like  cafes  he  had  done,  and  fpecially, 
feeing  he  wrote  foone  after  this  ftatute,  hee  would  have  mentioned 
the  aft  that  had  infiifted  fo  ftrange  and  ftupcndious  a  punilhment, 
if  the  ilatate  had  not  beene  made  in  affirmance  of  the  common 
law. 

And  the  Mirror  faith.  In  feche  d:  homicide  chietit  mortaimnt  crux  Mirror,  c. :.?  9, 
que  occiont  home  in  prifon  per  furcbarge  de  peine  en  cafe  quant  a/cua  ejl 
judge  al  penance.     And  in  another  place  writing  upon  our  very  Mirror,  c  5.  §  4. 
chapter,  hee  faith,  Le  point  de  mitter  gents  rettes  de  felony,  que  fe  ne 
'voillent  nutter  in  paiis,  a  penance,  efi  cy  di/uj'e  que  ben  les  tue  Jans  aver         j_  loO  J 
regard  as  conditions  des  perfons,  l£c.     This  author,  as  hath  been  faid, 
writeth  of  the  auncient  law  long  before  this  aft,  as  he  himfelfe 
ttftifieth  in  the  beginning  of  his  booke.     He  calleth  this  ponifh- 
Jnent  of  paine  forte  et  dure  (the  penance)  becaufe  it  is  the  greateft 
and  moft  fevere  penance,  and  paine  .of  Jili  other,  and  (o  it  is  com- 
monly called  in  our  bocks. 

CAP.     XIII. 


Ji*  T  le  ray  defende^  que  nut  ne  ravife 
ne  pr  eigne  a  force  (i)  damajeile 
dtins  age  (2),  ne  per  [on  gree^  ne  fam 
fon  gree^  ne  dame  ne  damafelle  de  age^ 
nauter  feme  mauger  lefoen.  Etji  ul 
le  face^  a  Ufuit  celuy  que  fuera  deins 
les  ^O  Jours  J  le  roy  luyfra  common  droi- 
tare,  Et  ji  nul  commence  lafuit  deins 
les  ^O  jours^  le  roy  fuera^  etceux  queiix 
il  trover  a  culpables^  ils  averont  la  pri- 
fonment  de  ii.  ans^  etpuisferront  renteSy 
a  la  volunt  le  roy^  et  pis  neient  dont 
ejire  rentes^  foient  punies  per  plus  longe 
prifonmentf  folonque  ceo  que  le  trefpajfe 
demande. 


A  ND  the  king  prohiblteth  tbat 
none  do  ravifh,  nor  take  away  by 
force,  any  maiden  within  age  (neither 
by  her  own  confentjnor  without)  nor 
any  wife  or  maiden  of  full  age,  nor 
any  other  woman  againft  her  wiJl ; 
and  if  any  do,  at  his  fuit  that  will  fue 
within  fourty  days,  the  king  fhall  do 
common  right ;  and  if  none  commence 
his  fuit  within  feurty  days,  the  kin^- 
fhall  fue ;  and  fach  as  be  found  cul- 
pable, fhall  have  two  years  imprifon- 
ment,  and  afcer  (hall  fine  at  the  king's 
pleafure;  andif  they  have  not  where- 
of, they  fhall  be  punifhed  by  lono-er 
imprifonment,  according  as  the  t.ef- 
pafs  requireth. 


Cap.  luneris.  155.  4  E.  1.  Offic.  Coronatori.';.  Vide  Pafc.  6  E.  r.  R  ^t  4.  in  Banco  Lmc.  W.  2. 
13  E.  I.  ca.  34.  6  R.  2.  ca.  6.  4X:  5  Ph.  &  iVIar.  ca.  18.  iS  E;iz.  c.  6.  Regi.».  to.  97.  {ii  Y.i.^ 
22.   I  Inft.  123.  b.  2  Inll.  180.  2  Rep.  37.  Hob.  gi.  13  Ed.  i.  i^at.  i.  c.  34.  6  R!  2.  c.  c; 

For  the  better  underftanding  of  this  and  other  fiatutes  concern- 
ing rapes,  it  is  firft  to  be  feene,  what  this  word  [rape]  doth  iigniiie, 
and  fecondly,  what  offence,  rape  was  at  the  common  law  before 
this  ftatute. 

This  is  well  defcribed  by  the  Mirror,  Rape  fohnnue  le  'volur.t  del  Mirror,  zz.  i. 
efatute  ej}  prife  pur  un  proper  mote  clone  pur  chefcun  afforcemint  de  fjii,   5  i-- 
de  quelle  condition  i.  el  fait',  but   better  in  another  place,  rape  is.  See  the  fi.-il  part 
when  a  man  hath  carnall  knowledge  of  a  woman  by  force,  and  of  t.he  laiiicuus, 
agaiaft  her  will ;  and,  as  the  Mirror  faith,  it  is  a  proper  word ;  and   ^^:  ;9<^* 
rapere  to  ravilh  legally  figniSeth  as  much,  as  carnalitsr  cogr.cfcere,  J^^l^\Xi^^.  °  * 
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and  cannot  be  exprefled  in  legall  proceeding  by  other  words,  a3 
elfewhere  hath  been  faid. 

The  offence  is  called  raptus,  and  the  ofFender  raptor.  Tliis  of- 
fence was  felony  at  the  common  law,  but  had  a  punishment  under 
fuch  a  condition  as  no  other  felony  had  the  like,  that  I  have  read 
.  of;  for  firll,  divers  of  our  auncient  authors,  that  wrote  before  our 
fiatute,  agree,  that  of  old  time  rape  was  felony,  for  which  the  of- 
fender was  to  fufFer  death,  but  before  this  act  the  offence  was  made 
leiTer,  and  the  punifnment  changed,  'viz.  from  death,  to  the  lofle 
of  the  members  whereby  he  offended,  'viz.  his  eyes,  propter  afpec' 
turn  dec<iris,  qidbui  'virgimm  con.upivit.  A>nittit  etiam  tejiiculos,  qui 
caIorg?n  fiupri  induxeriinf ;  fb  as  it  was  no  felony  at  the  making  of 
■  this  aft  :  and  iri  thofe  dayes  if  the  offv-'nder  in  the  appeale  brought 
by  her,  that  was  ravifoed,  had  been  condemned  by  the  country, 
without  any  redemption  he  fliould  lofe  his  eyes  and  his  privy  mem- 
bers, unleffe  fhe  that  was  raviihed  before  judgement  demaunded 
him  for  her  hufband;  for  that  was  onely  in  the  will  of  the  woman. 
and  not  of  the  man  :  for  if  (fay  they)  it  fhoald  have  been  in  the 
will  of  the  man,  this  inconvenience  might  have  followed,  that  a  ri- 
baud,  or  a  rafcall  flave  might  ravifli  a  noble-woman,  anrd  by  occa- 
iion  of  one  fhamefull  pollution,  perpetually  to  defile  her,  and  to  the 
dilhonour  of  her  houfe  to  take  her  to  wife. 

But  admit  that  the  ravifher  had  been  a  nobleman,  and  the  woman 
raviihed  bafe  and  ignoble,  it  might  be  thought  that  the  like  Jncon- 
venience  might  follow,  if  in  that  cafe  the  woman  fhould  have  the 
eleftion.  Refponjioi  quod  fii>e 'vir  nohllis,  Ji've  ignobilis  fit,  'voluntas 
femper  erit  fcemina,  ct  eleSiio ;  quia  quod  ejl  in  fcemina  'voluntariunij 
in  'viro  erit  neceJJ'ariuin,  ut  membra  Jua  redimat  ex  nece£itate :  cum 
igitur  inulier  habeal  eleS!i(n:cm,  et  fpreto  judicio  petit  eum  iii  'virum, 
conceditur  ei  de  gratia  domini  regis  ob  fwvorem  matrimonii. 

And  herewith  agreeth  the  Mirrour;  that  before  the  time  of  our 
king  Edw.  the  i.  the  paniihment  was  by  caftration  and  putting 
cur  of  the  eyes  of  the  offender,  &c.  but  of  ancient  time  at  the 
common  law  ft  was  death  at  the  eleftion  of  the  fingle  woman 
ravidied. 

And  that  alfo  was  the  law  amongll  the  Romans,  for  Seneca  faith, 
Rapta  raptoris  aut  mortem,  aict  indotatas  ?2uptics  optet :  upon  which 
law  there  arofe  this  cafe,  Una  ncile  qiddain  duas  rapuit,  altera  mor- 
tem cptat,  altera  nuptias :  there  the  cafe  is  largely  and  doubtfully 
difputed,  which  in  our  law  v/ould  jnake  but  little  queftion ;  for 
though  the  one  for  the  offence  done  to  her  might  take  him  to 
her  hufband,  yet  fhall  he  fuffer  death  according  to  the  law  for  thd 
offence  done  to  the  other. 

Now  let  us  heare  what  the  law  was  herein  before  the  conqueff, 
^i  'viduam  per  'vim  fiuprarit  proprii  capitis  a-Jltmatione  compenfato, 
nee  mitiofi  cinditione  qui  'virgini  *vifn  intu/erit.  i^d  per  'vim  pagan i 
hcminis  ancillam  Jlnprarit,  pagano  foP  fenos  numerato,  et  60  praterea 
JoP  muliiator  :  fer'vus  autem  Ji J'er'uidam  jhtprarit,  'virga  'virilis  ei  pr^- 
cidiior ;  qui  tenera  atatis  'virginem  Jlnprarit,  eadem  lege  tenetor,  qua 
is  qui  aduham  comprcjjtrit. 

And  if  the  lord  had  ravldied  his  niefe  or  bondwoman,  flie  might 
have  had  an  appeale  of  rape  ai];ainft  her  lord,  as  at  this  day  Ihe 
may. 

And  the  punifliment  abovefaid,  i-iz.  the  loffe  of  the  faid  mem- 
beis  in  fueh  fort>  as  Bradon  expreffed  the  fame,  continued  until! 

th»' 
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the  making  of  this  aft ;  the  purpofe  of  which  aft  was  once  againe 
to  change  the  nunilhineat,  and  yet  to  make  it  lefTer,  that  is,  to 
make  it  puniQiable  by  fine  and  imprifonment  at  the  kings  fuit, 
if  (he  purfued  not  her  remedy  within  foi  ty  dayes,  as  by  this  aft 
appeareth. 

But  it  is  not  credible  what  ill  fucceffe  this  aft,  that  mitigated 
the  former  punifhment,  had;  for  many  ill  difpofed  perfons  taking 
upon  this  occafion  encouragement  to  follow  the  heat  of  lul,  did 
many  fhameleffe  and  fhamefuU  rapes  in  barbarous  and  inhumane 
manner :  as  taking  one  example  for  all,  Warren  de  Henwicke  ^'*'*  ^  ^-  ^' '" 
ravifhed  openly  in  the  high  way  Matild  the  daughter  of  Syward  ^'J^\'^^' 
de  Warton,  and  after  he  came  and  defired  to  have  her  to  his  wife, 
which  was  granted  by  the  juftices,  and  was  affianced  to  ]mr  in  open 
court. 

This  crying  fin  daily  increafmg,  our  noble  king,  ten  yeares  after  "^^'^  =•  13  ^«  '• 
this  aft,  made  rape  by  authority  of  parliament  felony,  as  by  the  ^'  34- 
ftatute  in  that  cafe  provided,  appeareth. 

Now  this  that  hath  been  faid  doth  agree  with  our  books,  and 
therefore  it  is  benedida  txpcjitio,  when  our  ancient  authors,  and  cur 
yeare  books,  together  with  con ilant  experience  doe  agree:  for  if 
rape  had  not  "been  made  felonie  by  the  ftatute  of  W.  2.  but  had 
been  felony  when  that  aft  was  made,  then   fliould  the  court  of  the 
feet  have  enquired  of  it,  as  of  a  felonie  by  the  common  law;  but    18 E. 2. Stat. d« 
feeing  it  was  made  felonie  by  that  ftatute,  it  hath  been  often  ad-  ""^^  franc', 
judged,  that  the  leet  cannot  inquire  thefeof :  for  albeit  it  was  once   ^,  ^  '^"  *  * 
felonie,  yet  the  nature  of  the  offence  being  changed,  as  is  above-    i"r.,.  |.  6*H. 
faid,  to  be  no  felonie,  when  another  aft  made  it  felonie  againe,   7.  4.  1 1  H.  7. 
yet  could  not  the  leet  enquire  thereof,  as  of  a  felonie,  which  is  22-  ! 

worthy  of  obfervation.  ^'^'■»  3  E'-  201. 

More  (hall  be  faid  of  rape  in  the  treatife  of  the  pleas  of  the 
crowne,  and  wiien  we  come  to  the  faid  ftatute  of  W.  2.  cap.  34.. 

( i )   AV  preigne  a  force.']    The  taking  away  by  force  of  a  woman  Rf^ift.  fo.  97. 
whatfbever  *  againft  her  will,  albeit  there  be  no  rape,  &c.  is  gene-   *2  E.  4.  21. 
nerally  prohibited  by  this  aft,  upon  the  penalty  herein  exprelTed.       J5.^'*'  P'  49^- 

Deins  age.]  Here  it  Ihall  be  taken  for  her  age  of  confent,  that  ^'^^  ^  •  *5  • 
is  12  yeares  old,  for  that  is  her  age  of  confent  to  mariage ;  and  *  f  182  1 
the  taking  her  away  within  that  age,  whether  ftie  confent  or  no, 
is  prohibited  by  this  aft.  Whereof,  notwithftanding  all  the  above- 
faid  flatutes,  good  ufe  may  be  made,  becaufe  it  is  generall,  and 
not  bound  with  fo  many  fetters  as  fome  of  them  be.  Sec  more 
iercof  in  the  third  part  of  the  Inftitutes,  cap.  Rape. 


CAP.  XIV. 

J^Tpurceoque  home  ad  ufe  enafcun  A  ND  fora'rnuch  as  it  hath  been 

pays  de  utlager  Us  gentes  appeales  ufed  in  fome  counties  to  outlaw 

de  camniandement  {\\  force  {%)^  aide  perfons  being  appealed  of  command- 

(3),  cu  de  receiptTTunt  (4),  deins  mefme  ment,  force,  aid,  or  receipt  within  the 

la  terme,  que  home  doit  utlager  celuy  fame  time  diac  he  which  is  appealed 

que  ejl  appelle  defait:  purvieiu  eji  et  for  the  deed,  is  outlawed ;  it  is  pro- 

sommaunde  per  le  rcy^  que  nulf  nefoit  vided  and  commanded  by  Uie  king, 

U.  Inst.                            utJage  P                                           that 
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uthge  pur   appele  de  commande?nent^  that  none  be  outlawed  upon  appeal  of 

force^  aide^  ou  de  receipttnent^  j^Jl^^  ^  commandment,  force,  aid,  or  receipt, 

taunt  qu£  lappellee   del  fait   (5)  foit  until  he  that  is  appealed  of  the  deed 

attaint  (6),  ijfint  que  iin  mefme  ley  foit  be  attainted,  fo  that  one  like  law  be 

de  ceo  per  tout  la  terre  (7),  mes  celuy  ufed  therein  through  the  realm:  ne- 

^ue  voit  appeller^  ne  leffa  pas  pur  ceo  de  verthelefs  he  that  will  fo  appeal,  fhall 

attacher  fen  appele^  al  procheine  coun-  not,  by  reafon  of  this,  intermit  or  leave 

tie  (8)  vers  ceux^  auxibien  come  vers  oft'to  commence  his  appeal  at  the  next 

les  appelles  du  fait :  mes  lexigent  de  county  againft  them,  no  more  than 

eux  demurge  (9)  tanque  les  apvcllees  de  againft  their  principals,  which  be  ap- 

fait  foient  attaints  per  utlagarict   "u  pealed  of  the  deed;  but  their  exigent 

aUierment.                       %  fliall  remain  until  fuch  as  be  appealed 

of  the  deed  be  attainted  by  outlawry, 

or  otherwife. 

Utlige,  utlagatus,  exlcz.  Utlagaria,  exlcgalltas.  Vide  Lam.  inter  leges  Ed.  ConfefT.  cap.  jS, 
■^.  part  of  the  luft.  ca.  Appeals.  Un  mefme  ley.  (9  Rep.  f.  119.  Plowd.  97.  2  R.  3.  Zi.  9  H.  7. 
19.  20  Ed.  4.  7.  7  H.  4.  36.  Fitz.  Coron.  10.  12.  33.  Raft.  pla.  f.  41.  47,  48.) 

J  Part  of  the  Here  are  acceflaries  divided  into  two  parts,  f  zz.  to  acceflarie» 

n'  '^^* '^'''"'^"''  before  the  faft,  and  to  acceflaries  after  the  faft. 
^^    ^     *^'^*  Againe,    acceflTaries   before   the   faft  are    divided    into    three 

branches  :  De  commattdejnent,  force,  et  aid-y  acceflaries  after  the  fadt 
is  only  by  recitement. 

(i)  Commandement.'\  Pracepium.  Under  this  is  underfl:ood  all 
thofe  that  incite,  procure,  fet  on,  or  fl:ir  up  any  other  to  doe  the 
faft,  and  are  not  prefent  when  the  fa£l  is  done. 

(2)  ForceA  Fortia,  is  a  word  of  art,  and  properly  fignifieth  the 
furnifhing  of  a  weapon  of  force  to  doe  the  fad,  and  by  force 
whereof  the  fadl  is  committed,  and  he  that  furnifneth  it  is  not 
prefent  when  the  faft  is  done :  for  thefe  two  words,  praceptum,  et 

BraiS.  11.  3.  fo.    fortia,  heare  what  Brafton  faith,   TJhi  faSlum  nullimi,  ibi  fortia  nulla, 
^39-     .  nee  pra-ceptitm  nocere  debet.     And  againe,  Vulnus,  fortia,  et  pracep- 

j^.'    ■   ''5'    '       turn,  generani   unkiwi  faSum;  non  efit  'vuhiits  forte,  fi  non  adfuifct 
X  ,._  fortia;  nee  vulnus,  nee  fortia,  ni(i  praceptum  praccjpfct  :  and  fonje- 

40  alT.  25.  times  in  a  large  fenfe  is  taken  for  any  that  is  acceifary  before  the 

fad. 
Fkta,  11.  I.e.  23.        F.t  pQtcjl  quis  corporaliter  occidi,faclo,  et  lingua. 

(3)  JIde.']  Juxiliim.  Under  this  word  is  comprehended  all 
perfons  counfelHng,  abetting,  plotting,  aflenting,  coiifenting,  and 
cncouragirg  to  doe  the  ad,  and  are  not  prefent  when  the  ad.  is 
done ;  for  if  the  party  commanding,  furnifhing  with  weapon,  or 
aiding,  be  prefent  when  the  ad  is  done,  then  is  he  principail. 

[  183  ]  (4)  Refce!lment.'\  This  is  underftood  after  the  fad  done,  that  is, 

Btit.  ubi  fupra.  when  one  knowing  the  felonie  doth  receive  the  felon,  and  not 
ondy  conceale  his  oftince,  but  favour  and  aid  him,  that  he  be  not 
knovvne. 

In  the  preamble  the  mifchiefe  is  recited,  tliat  before  this  ad  in 
fome  countries  it  had  been  ufed  to  outlaw  acceflaries  within  th& 
fame  time,  that  the  principail  uas  oudawcd.  Here  it  is  to  be  un- 
derllood,  that  in  thole  daycs  moil  appeals  of  death,  &c.  were  lued 
by  bill  in  the  county  before  the  coroner,  in  which  bill  of  appeale 
the  appellant  doth  make  a  diftindion  betweene  the  principail  and 
43  E.  3.  17.  the  acceflary.  And  therefore  this  ad  is  intended  of  appcalcs 
iSJ-  34*  4-  commenced 


Cap.  14.  Weftm.  primer.  183 

commenced  by  bill,  for  in  the  appeale  by  originall  writ,  both  prin-  The  dJffVrence 
cipalls  and  accefl'aries  are  generally  charged  alike,  without  any  '*^'^!^,^,^",  ^'^ 
dilUnftion,  who  be  principalis,  and  who  be  accefiaries,  until  the  trwrit.  ' "  *" 
plaintife  maketh  his  counte,  and  therein  he  muft  diilingui*h  th-m;   j  H..^\t. 
bat  if  the  defendants  in  fuch  an  appeale,  where  feme  be  principals,  No;a. 

and  feme  accefl'aries,  make  default,  the  appellant  before  the  ex-  Utczre  before 
igent  ought  to  declare,  to  the  end  it  may  be  knowne  who  be  p  in-  any  appearance, 
cipals,  and  who  be  acceilaries,  anl  to  take  the  exigent  onely 
againft  the  principals,  and  continue  the  plea  againll  the  apceflaries, 
cntill  the  principals  be  attainted;  for  if  the  plaintife  ihould  pray 
an  exigent  againft  them  all,  he  is  concluded  afterward  to  charge 
any  of  them  as  acceffaries. 

This  ad  was  made  in  affirmance  of  the  common  law,  and  it  dcth 
not  hold  onely  in  appeals  at  the  fuit  of  the  party,  but  in  indictments 
alfo  at  the  fuit  of  the  king:  for  it  is  an  ancient  and  fundamentali 
maxime  of  the  common  law,  Juri  non  eji  confonum,  quod  aliquis  ac-  Rcg-jU, 
cejjoriui  in  curia  regis  con-jincatur,  antequam  aliquis  de  faclofusr'  at- 
tinitus :  yet  if  the  accefiary  will,  he  may  pray  proces  againft  the 
enqueft  before  the  principall  be  attainted^  fcr  quilibet  poteji  renun- 
ci are  juri  pro  fe  introdudo. 

(5)  J^fi^  lappellee  del  fait  foil  attaint.']    If  the  principall  wage   8  E.  3.  ju 'gm. 
battaile,  and  is  Qaine  in  the  field,  yet  he  is  not  attainted,  but  the   ^^S-  3- ?'•''  °} 
judgement  mufl  be,  that  he  was  var.quilbed  in  the  field.  Idea  con-         in'-'^-      c 
Jidercaum,  quod  fuf  per  coll',i^c.     And  this  was  agreed  by   the      ^' ^'    *  33i* 
juftices,  for  otherwil'e  in  this  cafe  the  lord  fliould  have  no  efcheat, 

nor  any  outlawrie  could  be  fued  by  the   appellant  againft  the 
acceflarie. 

Our  aft  fpeaketh  appellee  in  the  fingular  number;  yet  in  an  ap-  403^.25.  7H.4. 
peale  brought  againft  two  as  principals,  and  againft  another  as  ac-   30.  Pi.  con:.  99. 
ceflarie  to  them,  in  this  cafe  both  of  them  muft  be  attainted  be- 
fore the  acceflary  be  outlawed;  and  if  one  of  the  principals  be 
found  not  guilty,  the  acceffarie  is  difcharged,  for  the  plaintife  made 
him  acceflary  to  two,  and  tnerefore  he  cannot  be  found  acceflary 
to  one.     But  where  there  be  divers  principals,  the  appellant  may   L'.  4.  fo.  47. 
have  his  appeale  againft  any  one  of  them,  and  make  the  acceflary   Wa.ts  caie.  Sc 
acceflary  to  him  only,  if  he  will,  for  the  felonie  is  feverall,  but  the  ^°*  44.  45* 
appellant  cannot  have  feverall  appeals  of  one  death.  *"*  "'^* 

In  cafe  of  poyfoning,  albeit  the  delinquent  be  not  prefent  when  Vaux  cafe,  ubi 
the  poifon  is  received,  yet  is  he  principall,  and  fo  the  principall   ^'^P''*- 
and  acceflarie  may  be  both  abfent. 

It  is  to  be  obfer\'ed,  that  in  the  higheft  offence,  and  loweft  in- 
jury, there  are  no  acceflaries,  but  all  be  principals;  as  in  treafon, 
petit  larcenie,  and  trefpafTe. 

And  in  one  cafe  of  felonie  all  be  principals  as  well  before  as 
after,  though  they  be  abfent  at  the  doing  of  the  felonie ;  but  that    ^  ^\  ''z^^^'rL 
is  fpecially  provided  by  the  ftatute  of  3  H.  7.  cap.  2.  of  taking  of  air.  5'.*i3  aiL  14. 
women  againft  their  wils,  &c.  2a  E.  3.  coro. 

(6)  Scit  fzttaint.]    That  is,  have  judgement  in  cafe  of  felonie   26c.  7H.4. 16. 
for  the  felonie;  for  if  the  principall  be  convict  by  verdict,  and    36-  10H.4.  5. 
prayeth  his  clergie;   or  if  the  principall  upon  his  arraignment   !h.-.''i.'-.^h.-. 
confefle  the  felonie,  and  before  judgement  obtaine  a  pardon,  the   coroV.  sjf    *'* 
acceffarie  is  thereby  difcharged,  becaufe  the  principall  was  never   4- E.  6- co.-oa. 
attainted,  as  our  ftatute  fpeaketh;  and  fo  i:  is  if  the  princi:aii  ♦    ^f-  '^4- 

die  before  judgement,  or  upon  his  arraignment  ftand  mute.  '  And   £';4*  t^ ft^'af ** 
theie  cafes  have  been  according  to  this  dechratorie  aci  wsli  re-   B^b^hes  cafe. 
folved,  wherein  there  had  been  great  variety  of  opinions.  *  f  184.  1 

P  2  If        '•  -• 
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a  R.  3.  fo.  21,         If  the  prlncipall  be  erronioufly  attainted,  yet  this  erronious  at- 
2-2-  tainder  is  within  this  aft,  for  the  acceffary  fhall  not  take  advantage 

of  the  error,  but  the  principall  onely. 

And  note,  that  the  attainder  of  the  principall  muft  be  in  the 
fame  fuit  where   the  acceflary  is  alfo  to  be  put  to  anfwer ;  and 
1  H.  4.  47.         therefore  if  the  principall  be  attainted  of  murder  at  the  kings  fuit, 
9  H.  7.  19.  b.     j^jjj  after  the  wife  bring  an  appeale  againfl.  the  principall  and  ac- 
ceflary, the  principall  plead  the  former  attainder,  the  acceflary 
Ihall  not  be  put  to  anfwer,  and  yet  the  principall  is  attainted. 
40  afr.  p.  8.  The  experience  and  courfe  at  this  day  is,  and  warranted  by  good 

7H.  4.  30.         authority  and  rcafon,  that  if  the  principall  plead  not  guilty,  the 
fo  ro^  \t\e.  ^'  acceflary  fliall  plead  not  guilty  alfo,  and  may  be  tryed  by  one  in- 
Zanchars  cafe,     queft;  but  the  charge  of  the  jury  is,  that  if  they  find  the  principal! 
not  guilty,  they  fliall  find   the  acceflTary  not  guilty  alfo ;  and  this 
is  for  advancement  of  juftice  ;   for  if  there  were  no  procurers  be- 
fore, nor  any  receivers  after,  there  would  be  fewer  principals. 
9  H.  7.  19.  But  if  the  principall  plead  not  direftly  to  the  felonie  a  plea  to 

bar  the  plaintife,  as  auterfoits  attaint,  or  unques  accouple,OT  the  like; 
50 E. 3. 15, 16.    there  the  acceflary  fliall  not  plead  untill  that  plea  be  determined: 
and  fo  if  the  principall  plead  a  plea  to  the  writ,  the  acceflary  fliall 
not  be  driven  to  anfwer  untill  the  plea  be  determined. 

For  this  word  [attaint]  and  of  attainders  in  deed  and  in  law,  fee 
the  firft  part  of  the  Inftitutes,  fed.  747. 

(7)  W"^  1^^  "*'  me/me  ley  foit  de  ceo  per  tout  la  terre.']  This  is 
the  honour  of  the  law,  when  all  the  courts  of  juftice  through  the 
whole  land,  in  all  cafes  pronounce  the  law  tanquam  uno  ore,  which 
this  branch  doth  alme  at  in  this  particular  caie,  and  ought  to  be 
obferved  in  all  other  cafes ;  lex  uno  ore  otnnes  alloquitur. 

(8)  Daliacher  fon  appeale  al  procheine  countie.']  That  is,  to  com- 
mence his  appeale  before  the  coroner  at  the  next  countie. 

Raft.  p!.  42.  47,        (9)   Lsxi^ent  de  eiix  dewnrge,  &c.]    So  much  hath  been  faid  as 
4^-  may  ferve  for  the  expofuicn  of  this  adl,  the  refidue  fliall  be  handled 

in  the  treatife  of  the  pleas  of  the  crowne.     See  the  third  part  of 

the  Infl:it.  ubi fvpra. 


CAP.  XV. 

"P^T  P^ir  "<'  q^e  vi/cciwts^  et  auters  A  ND  forafmuch  as  {heriffs,  and 

.(1),  queux  Clint  pr if ci  ct  retcnus  other,   which    have   taken   and 

€71  prifon  gents   rettes  de  felonie   (2)  kept  in  prifon  pcrfons  dctedted  of  f«- 

{et]  meintfoits  ount  kJJ'e  per  replevin  lony,  and  incontinent  have  let  out  by 

les  gents,  queux  ne  font  tny  replevifables,  replevin  fuch  as  were  not  repleviiable, 

et  ont  detenus  en  prifon  ceux  queux  font  and  have  kept  in  prifon  fuch  as  were 

replevifablcsj  per  cnchefon  de  gaign'  replevifable,  becaufe  they  would  gain 

des  tins,  et  de  grevcr  les  auters^  et  pur  of  the  one  party,  and  grieve  the  other  j 

ceo  que  avant  ces  heures  nefuit  my  de-  and  forafmuch  as  before  this  tnne  it 

termine  {'^)[certainment']  queux gentes  was   not  determined   which    perfons 

fuiffent  repkvifables  (4),  et  queux  non,  were  replevifable,  and  which  not,  but 

forfpris  ceux  queux  fuiffent  prifes  (5),  only  thofe  that  were  taken  for  the 

ptir  imrt  de  home  {6),  su  per  commande-  deaih  of  man,  or  by  commandment  of 

ment  h  roy  (7),  cu  de  les  ju/l:ces  fS),  the  king,  or  of  his  juftices,  or  for  the 

cu  foreft; 
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ou  pur  la  firejl  (9);  purview  eji,  et 

per  le  roy  commande^  que  les  prifoners 

queux  font  avant  utiages  (lO),  et  ceux 

queux  eyent  forjure  la  terre  ( 1 1  )j  pro- 

vours  [12.)^  et  ceux  queux  font  prifes 

ove  matner  (13),  et  ceux  queux  ount 

debrufe  la  prifon   le  roy  (14),  larons 

apertment  ej cries  et  notaries  (15),  et 

ceux  que  font  appelles  des  provours  tan- 

que  come  les  prcvours  font  en  vie  (fils 

ne  foient  de  bonefa?ne)    (16)  et  ceux 

queux  font  prifes  pur  arfonfelonioufment 

fait  (^ij).,ou  pur  faux  money  ( lo),  ou 

fauxer  le  feale  le  roy  (19),  ««  excom- 

mengeprife  per  prior*  levefque  {l.o\ou 

pur  appiert  melveiji  ( 2 1  )j  ou  pur  trea- 

fon  que  touche  le  roy   {22)   rnefme^  ne 

foient  en  nul  trmner  replevifables  per  le 

common  brief e^  nefans  brief e  (23);  mes 

ceux  queux  font  endites  de  larceny  (24), 

per  enquejis  des  vifconts^  ou  des  bailifes 

(25^  prifes  de  lour  offices^  ou  per  legier 

fufpeStion^  oupur petit  larceny^  que  na- 

mount  oufier  le  value  de  xii.  denier  s^fils 

ne  foient  rettes  dauter  larceny  devant 

telheure^  ou  rettes  de  receipttnent  des 

laronSf  ou  des  felons^  ou  de  conimaur.de- 

ment^  ou  de  la  force^  ou  del  aide  de  le 

felony  fait^  ou  rettes  dauter  trefpafjl\ 

pur  le  quel  un   ne  doit  perdre  vie  ne 

member^  et  home  appelJ*  de  provour  puis 

la  mort  le  provour^  fil  nefoit  apert  laron 

efcrie,  fit  deformes  lejfe  per  fuffifant 

plevin^  devant  le  vicont  (26),  dont  le 

viccnt  voile  refpondre  (ij)^  et  ceo fOns 

rien  doner  (20)   de  Icur  biens  pur  la 

plcvin.     Etfile  vicont  ou  auter  lefjent 

per  plevin  uT.^  que  ne  Joit  replevifable 

(igj^fi   ceo  foit  vicu/itf  con/iable^  ou 

liuter  bailife  de  fee  que  eit  gard  de  pri^ 

fons  (30),  et  de  ceo  foit  attaint^  perdr' 

le  fee  et  baillie  a  touts  jours.     Etfifoit 

fouth-vicount  (31),  conjlable^  ou  bailife.^ 

ou  celuy  que  ad  tiel  fee  pur  garder  les 

prifonst  et  ait  ceo  j ait  fans  la  volunt  fan 

feignior^  ou  auier  bailife  que  ne  foit  de 

fee,  eit  lenprifonmsnt  de  3.  ans^  et  foit 

rent  a  le  volunt  k  roy.     Et  ft  uP  de^ 

teigne  les  prifoners  replevifables^  puis 

que  le  prifn.r  eit  o^re  fuffjant fuerty^ 

il 


foreft ;  it  is  provided,  and  by  the  king 
commanded,  that  fuch  prifoners  as 
before  were  oudawed,  and  they  which 
have  abjured  the  realm,  provors,  and 
fuch  as  be  taken  with  the  manour,and 
thofc  which  have  broken  the  king's 
prifon,  thieves  openly  defamed  and 
known,  and  fuch  as  be  appealed  by 
provors,  fo  long  as  the  provors  be 
living  (if  they  be  not  of  good  name) 
and  fuch  as  be  taken  for  houfe-bu^n- 
ing  felonioufly  done,  or  for  falfe 
money,orfor  counterfeiting  the  king's 
feal,  or  perfons  excommunicate,  taken 
at  the  requeil  of  the  bifhop,  or  for 
manifeft  offences,  or  fortreafon  touch- 
ing the  king  himfelf,  fhall  be  in  no 
v/ife  replevifable  by  the  common  writ, 
nor  without  writ:  but  fuch  as  be 
indicted  of  larceny,  by  enquefts  taken 
before  (heriits  or  bailiffs  by  their  of- 
fice, or  of  light  fufpicion,  or  for  pet- 
ty larceny  that  amountcth  not  above 
the  value  of  xii  d.  if  they  were  not 
gaiity  of  fome  other  la-ceny  afore- 
time, or  guilty  ©f  receipt  of  felons, 
or  of  commandment,  or  force,  or  of 
aid  in  felony  done;  or  guilty  of  fome 
other  trefpafs,  for  which  one  ought 
not  to  lofc  life  nor  member,  and  a 
man  appealed  by  a  provor  after  the 
death  of  the  provor  (if  he  be  no  com- 
mon thief,  nor  defamed)  (hall  from 
henceforth  be  let  out  by  fufficient 
I'urety,  whereof  the  iheriff  will  be 
anfA'erable,  and  that  without  giving 
ou^^ht  of  their  goods.  And  if  the 
fherilf,  or  any  other,  let  any  go  at 
large  by  furety,  that  is  not  replevifable, 
if  he  be  fheritfor  conflable  or  any 
other  bailiff  of  fee,  which  hath  keep- 
ing of  prifons,  and  thereof  be  attaint- 
ed, he  Ihall  lofe  his  fee  and  office  for 
ever.  And  if  the  under-fheritf,  con- 
ftable,  or  bailiff  of  fuch  as  have  fee 
for  keeping  of  prifons,  do  it  contrary 
to  the  will  of  liis  lord,  or  any  other 
bailiff  being  not  of  fee,  they  fhall  have 
threc'years  imprifonment,  and  make 
fine  at  the  king's  pleafure.  And  if 
P  3  any 
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jl  ferra  en  h  greve  mercy  le  roy  (32).  any  v/lth-liold  prifoners  replevifable, 
Et  fU  prent  loure  pur  luy  deliverer  after  that  they  have  offered  fufficient 
(33  •>  '^  rendra  le  double  an  prijoncr^  et  furety,  he  fhall  pay  a  grievous  amer- 
enje?:i:nt  ferra  en  le  greve  mercy  le  roy.  ciament  to  the  king  ;  and  if  he  take 
Dc  Fimbus  levatis.  27  E.  i.  cap.  anyrewardfor  the  deliverance  of  fuch, 
J 3*  h:;  fhail  pay  double  to  the  prifoner, 

and  alfo  ihall  be  in  the  great  mercy  of 

the  king. 

Cap.  Itin.  Vet.  VTiir.  Char.  155.  27  'E.  i.  cap.  3.  23  H.  6.  cap.  10.  PI.  com.  67.  (i  Roll, 
134.  192.  268.  8.0.  Miinpviie,  ii.  56.  78.  Fitz.  Mainprife,  I.  59,  40.  Bro.  Mainprife,  54.  57. 
59,60  75.  T?.  91.  :  I  Rep.  29.  Bii)  Muin.  6.  9.  19.  22.  3c.  48.  50,  51.  53.  58.  63,  64.  73.  91. 
94.  07.  2  Bulftr.  32S.  3  BuUh.  113.  27  Ed.  i.  flat.  i.  c.  3.  3 ''h.  7.  c.  3.  i  &  2  Ph.  &  M. 
c,   13.) 

( 1 )  Fifcoy.nfs  ct  antres.  ]  That  Is  to  fay,  flierifFes  and  gaolers 
that  have  cuilody  of  gaoles,  fo  as  this  adl  extends  not  to  any  of  the 
kings  juftices,  or  judges  of  any  fuperiour  courts  of  jufiice;  firft, 

[  186  J         for  that  they  being  fuperiours  are  not  comprehended  in  the  generall 

h'h.  2.  fo'.  45.     words,  as  often  have  been  obferved.      2.  ^/.enx  ount  frifes  ou  retey- 

IWarleb.c.  19.25.  ^.^^  prifoners,   which  judges   doe   not.     3.  Becaufe  in  thofe  dayes 

prifoners  were  commonly  bailed  by  the  kings  writ  de  homine  repleg*j 

and  then  alfo  by  the  writ  de  odio  et  atia,  both  which  were  direfted 

to  the  fherifFe. 

And  here  it  is  proved,  that  it  is  an  ofFence  as  well  to  baile  a  man 
not  bailable  as  to  deny  a  man  baile,  that  ought  to  be  bailed;  and 
Brit,  fol.  34.  b.     the  reaion  is  yeelded  wherefore  the  flierifFes  and  others  did  fo  of- 
fend, becaufe  they  would  gaine  of  the  one,  and  grieve  the  other, 
'vlz.  either  for  avarice,  or  for  malice. 

(2)  Ge.nts  rets  de  fehnj.']  In  thofe  dayes  felony  comprehended 
in  it  as  well  treafon  (as  in  this  chapter  it  appeareth)  as  homicide, 
rape,  or  burglary,  robbery,  arfons,  and  ail  larcenies  and  thefts ; 
for  the  word  and  fignificatlcn,  fee  the  firfl:  part  of  the  Inflitutes, 
fea.  745. 

For  the  word  (3)   Avant  ces  heures  ve  fuit  determine,  he. '\    Here   is  another 

repleviiabie,  fee    mlfchiefe  recited,  that  it  was  not  certainly  determined,  what  peo- 
Ma;leb.^cdp.  28.  pie  were  replevifable,  and  what  not,  within  the  generall  words  of 
n^V.   'f  7"^'      ^'^"  ^"^'^'^  ^^  homine  repleg\  viz.   Pro  aliquo  alio  retto,  quare  fecundum 
ccnfiiCtudinetn  regni  ncnfunt  replegiabihs. 

(4)   Et  queiix  homes  fuer^  repk'vifables.']  This  Vv-ord  [replevifable] 
proveth,  that  this  act'intendeth  what  perfons  were  to  be  replevied 
by  the  common  writ  de  homine  rcplcgiando,  which  was  diredled   to 
Marlb.  ca.  2?.      the   fheriffe  under  whofe  cuilody  the  prifoners  are,  and  of  whom 
Regift.  F.N.B-      this  aft   fpeaketh,  and  fo  it  appeareth  by  the  Regifter:  and  re- 
*''"9-  plevy,  or  plevy  is  applied  to  the  fheriffe  to  take  pledges,  and  baile 

to   the   highell  courts  of  record.     And  the  writ  de  manucaptione 
direfted  to  the  flierifre  is  grounded  upon  this  aft,  in  which  writ 
net  onely  replegiar'  but  tnanucapere  alfo  is  ufed. 
Kegift.  77.  &  (5  ■)    Fcrfpris  ceux  qiieux  fuer''  pri/es  pur  mort  de  home."]    Here  OUr 

-133.  Brae.  1.  3,  j^jO.  ijrfl:  fetteth  downe  wliat  perfons  were  not  baileable  for  certain 
/ii^^z'ta'  2^'*'  ^^'"^"'■''^^  '^y  ^be  common  writ  de  homine  repleg',  and  they  be  in 
Br'irton.to  73.  nu:nber  foure.  But  by  the  auncient  law  of  the  land  in  all  cafes 
Bm.  43  E.  3.  of  felony,  if  the  party  accufed  could  finde  fuflicient  fureties,  he 
C.rai,-)  Rege.  was  noc  to  be  committed  to  prifon,  quia  career  ef  mala  manjio ; 
Rot.  I  lo.  jjm-  afterwards  it  was  provided  by  parliamei^.t  that  in  cafe  of  ho- 

micide 
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micide  the  ofFender  was  rot  bailable,  for  fo  Glanvill  faith.  In  em-  Clanv.  1.  14,0. 

nibus  autem  placitis  de  felonia  folet  accufatus  per  plegios  dimitti,  pree-  i'  ^k  1       r 

terquam  in  placito  de  bomicidio,  ubi  ad  ierrorem  aliler  Jiatutum  efi.  121. 

(6)  Pur  mart  de  home.\  The  death  of  man  is  fo  odious  in  law,  ^^  £.  3.  42. 
that,  (as  is  abovefaid)  by  the  common  writ  de  bomine  repUg\  neither  28  E.  3.  94* 
principall  nor  acceflary  was  replevifable.  4°  £•  3-  42« 

(7)  Per  maundement  le  rcy.^    P:r  pr<sceptum  regis.  ^  p*  3*  S^* 

1.  ■  The  king  being  a  body  politique  cannot  command  but  by  ^^  hst'^'-n 
matter  of  record,  for  rex  pracipit,  et  lex  pracipit  are  all  one,  for    ,2.  43  AfT.  40, 
the  king  muft  command  by  matter  of  record  according  to  the  41  Afl".  14. 
law.  7  H.  4.  Z7. 

2.  *  When  any  judlciall  aft  is  by  any  aft  of  parliament  referred  |V?n^  ^*' . 
to  the  king,  it  is  underftood  to  be  done  in  fome  court  of  juftice   a  pj'  q^^  ' 
according  to  the  law.     And  the  opinion  of  Gafcoine  chiefe  juftice   Seiga.  Berkleyes 
is  notable  in  this  point,  that  the  king  hath  committed  all  his  power  cafe.  &  217.  le 
judiciall  to  divers  courts,  fome  in  one  court,  fome  in  another,  S;c.    ?^*^^J  "'^ 
And  becaufe  fome  courts,  as  the  kings  bench,  are  coram  rege,  and    -j""™  "     '    °'* 
fome  ccram  jufiiciariisy  therefore  the  aft  faith, /*r  maundement  le  roy,   b  See  before  c.  4. 
and  the  next  words  be,  cu  de  fes  juflices.  2  R.  3.  fol.  u. 

Hufley  chiefe  juflice  reported,  that  fir  John  Markham  faid  to  i  H.  7.  4.  See 
king  E.  I.  that  the  king  could  not  arreft  any  man  for  fufpition  of  hereafter  at  this 
treafon,  or  felony,  as  any  of  *  his  fubiefts  might,  becaufe  if  the  kin?   5?"*^  •  •    ^ 

j-j  ,       •"  '1,  1.  .-       n-  -r  ^L     1  •  ^     Pafch.  18  E.  9. 

did  wrong,  the  party  could  not  have  his  action :  it  the  king  com-  Coram  Re?e 

maund  me  to  arreft  a  man,  and  accordingly  I  doe  arreft  him,  he  Rot.  33.  jo.  de 

flial  have  his  aftion  of  falfe  imprifonmcnt  againft  me,  albeit  he  Bildeilons  cafe, 

was  in  the  kings  prefcnce ;  refolved  by  the  whole  court  in  16  H.  6.  op^n^e.  16  H.  6. 

which  authority  might  be  a  good  warrant  for  Markham  to  deliver  ^'J'  f^;^"^^^^^ 

his  faid  opinion  to  E.  4.  .  Sum?.  PL  Cor. 

The  words  of  the  ftacute  of  i  R.  2.  cap.  12.  are,  Si  non  jue  il/oit  72.  e.  Dier  4 

per  briefe  cu  auter  maundement  le  roy ;  and  it  was  refolved  by  all  the  &  5-  Ph.  &  Mar. 

judges  of  England,  that  the  king  cannot  doe  it  by  any  commande-  *^^-  ''w'?^''*' 

merit,  but  by  writ,  or  by  order,  or  rule  of  fome  of  his  courts  of  ^  ^'  £,j^  '^^ 

juftice,  where  the  caufe  dependeth,  according  to  law.  -j-^^  21  E   ■: 

Dominus  rex  de  aliquo  ccntemptu  Jibi  illato,  alium  judicem   in  regno,  Norf.  Coram 

quam  in  curia fua,  habere  non  debet,      /'/flir  Marleb.  cap.  I.  Rege.  Rot.  170. 

And  Fortefcue  fpeaking  to  the  prince  to  inftruft  him  againft  he  Marlb.  cap.  i. 

(hould  be  king,  faith.  Melius  enim  per  alios,  quam  per  teipfwn  judicia  F<"ftefc.  cap.  8. 
reddes,  quo,  propria  ore  nullus  regum  Anglite  uj'us  efi,  et  lamen  J'uafunt  L   ^ "  7  J 

omnia  judicia  regni,  licet  per  alios  ipj'a  reddantur,  ficut  et  judicum  olim 
fententias  Jtfaphat  ajjeruit  ejfe  judicia  Dei. 

And  Brafton  faiih.  Nihil  aliud  potefi  rex,^c.  quam  quod  de  jure 
potefi. 

So  as,  maundement  le  roy  is  as  much  as  to  fay  (as  fome  afiirme)  Mag.  Char, 

as  by  the  kings  court  of  juftice;  •  for  all  matters  of  judicature,  ^ot"^^'  ^'^^ 

and  proceedings  in  law  are  clftributed  to  the  courts  of  julHce,  -SE.  3.  ca!o! 

and  the  king  doth  judge  by  his  juftices,  8  H.  4.  fol.  19.  &  24  H.  8.  42  E.  3.  c.  3. 

cap.  12.  and  regularly  no  man  ought  to  be  attached  by  bis  body,  »  E-  3  J"o.2i3. 

but  either  by  proces  of  law,  that  is   (as  hath  beene  faid)  by  the  See  Mag.  Chart, 

kings  writs,  or  by  indiftment,  or  lawful!  warrant,  as  by  many  afts  \l'^^^ ^^^^^g.  ^" 

of  parliament  is  manifeftly  enafted  and  declared,  which  are  but  ^'8h.4.i9 

expofitions  of  il/^j-^^  Ci6ar/^i ;  and  all  ftatutes  made  contrary  to  Gafc.  &24H. 

Magna  Chart  a,  which  is  lex  teme,  from  the  making  thereof  uniill  ^'  '■^-  i^* 

42  E.  3.  are  declared  and  enafted  to  be  void,  and  therefore  if  this  '^'^  ^*  3-  *^'  '• 
aft  of  W.  I .  concerning  the  e«trajudiciall  commandement  of  the 
king  be  againfl  Mcgr.a  Charta,  it  is  void,  and  all  refolutions  of 

P  4  judges 
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judges  concerning  ths  coromandement  of  the  king  are  to  be  un- 
derflood  of  judiciall  proceeding. 
Bntton, fo. 73.         (gj   Q^   jg  /^j  Jujiices,']    Upon   any  caufe,   whereof  they  are 
2     •  3-  II-  judges,  appearing  to  them. 

lE.  3.  ca.  g.  (9)  Oupurlaforeji.']    And  all  thefe  foure  are  particularly  ex- 

cepted out  of  the  common  writ  de  homine  replegiando,  that  the  ihe- 
riffe  in  his  county  court,  which  is  not  a  court  of  record,  {hall  not 
replevy  any  of  thefe  foure  that  are  committed ;  for  example,  though 
the  parly  be  committed  by  the  perfonall  commandement  of  the 
king,  albeit  the  commitment  be  unlawful!,  yet  the  iheriite  fhall 
net  deal  therein  by  the  writ  de  homine  repkgiandoy  biit  the  fuperiour 
courts  at  Weflm.  upon  a  habeas  corpus,  i^c.  fhall  doe  juftice  to  the 
party  in  all  thofe  foure  caufes ;  fo  as  Stamford,  being  well  con- 
iidered,  impugneth  not  in  any  fort  this  opinion,  for  his  opinion 
extendeth  only  to  the  county  court  upon  the  writ  de  homine  refle- 
giando,  and  not  to  the  fu^jeriour  courts. 

But  fince  we  had  written  thus  much,  and  paffed  over  :  fee  the 
Petition  of  Right,  atno  3  Caroli  regis,  refolved  by  the  king,  the 
lords  fpiritaall,  and  temporall,  and  the  commons  in  full  par- 
liament. 

Now  this  aft  doth  provide,  that  thefe  prifoners  hereafter  follow- 
ing fhall  not  be  replevifable  neither  by  the  common  writ  (that  is 
the  writ  de  homine  repkg\  nor  ex  officio  (without  writ)  by  the  (herifte 
or  other  gaoler,  and   they  be  13  in  number,  and  all  thefe  13  are 
excepted  out  of  the  faid  common  writ  by  the  faid  general!  words, 
'viz.  Fel  pio  all  quo  alio  retto,  quare  /ecundum  confuetudinem  regni  ntm 
funt  replegiabiles. 
^Ei^"  D^  ^54*         (10)   I.  Per/ons  ut/ages.]    Perfons  outlawed  are  attainted  in  law, 
*    H.7.  9!^^^*  ^^^  therefore  *  are  not  replevifable  or  to  be  bailed:  for  if  a  man  be 
Britt.; ,  toi.  73,   arraigned  of  homicide,  and  plead  not-guilty,  and  is  found  guilty, 
*  r  188  1      ^"<^  for  difficulty  of  clergy  is  reprieved,  it  was  refolved   by  the 
juftice?,  that  he  was  not  bailable,  for  the  intendment  of  the  law  in 
bails  is,  ^od  ftat  indifferenter,  whether  he  be  guilty  or  no;  but 
whcr.  he  is  convift  by  verdift  or  confefiion,  then  he  muft  be  deemed 
in  law  to  be  guilty  of  the  felony,  and  therefore  not  bailable  at  all, 
a  fortiori,  when  the  party  is  attainted  in  law. 
Braft.  I.  3. 121.         And  h  rewith  agreeih  Brafton,  Nee  funt  illi  qui  culpabiles  inveni- 
*>•  untur,  per  plegios  dimittendi,l5c.     And   yet   if  the  party  upon   the 

5  !?•  7-  '4-  cap.   utlag'  plead  mifnomer,   or  alledge   error,  &c.   he  may  be 
^    •    •  "•    •       bailed. 

(11)   2.  ^eux  eient  for  jure.']    They  be  alfo  attainted  upon  their 

owne  confeffion,  and  therefore  not  bailable  at  all  by  law". 

Brae.  1.3.  fo»  (12)   3.  Pro'vcurs.'\    The  reafon  wherefore  provours  or  appro- 

^SZ-^'  votirs  be  not  bailable  is,  for  provours  doe  firft  confefle  the  felony 

to  be  done  by  themfelves,  and  therefore  they  are  not  bailable,  be- 

caufe  it  appeareth  that  they  be  guilty  of  the  faft. 

(13)   4.   Ceux  queux font prifes  o--ue  le  mainer.]    For  in  this  cafe 

nonfat  indifferenier,  as  hath  been  faid,  whether  he  be  guilty  or  no, 

being  taken  with  the  mainer,  that  is  with  the  thing  ftolne,  as  it  were 

Braa.  li.  3.  fo.     in  his  hand,  aunciently  called  handhabbend ;   the  like  is  aunciently 

^54-  called  backberend,  as  a  bundle  or  fardle  at  his  back,  which  Brac- 

Brit.  fo.  22.  b.      fQ„    yfgjj^   £-Qj.   manifeft    xhek,    furtum   manifeftum,    and   fo  doth 

6  72.  b.  D  •....  •'  "^ 
'                     Bntton. 

Braa.  1.  3.  153.         (j^)    ^,  Qg^^y;  ^^^„^  p„^  dehrufe  la  frifon  le  roy.]     Here   be  tWO 

offences :    1.  His  breaking  of  the  prifon ;  for  it  is  prefuined,  that 

7  he 
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he  that  is  innocent  will  never  break  prifon;   and  2.  his  flying 
i^afatetm-f  acinus,  qui  judicium  f  ugh. 

(15)  6.  Larons  aptrtment  efcriet  et  aeteries.']   Felons  openly  known    16  E. 4.  5. 
and  notoriotis  are  not  bailable. 

(16)  7.  Ceux  queux  font  apfelUs  ries  provours  tanque  come  les  pro- 
•vours  font  en  vie  (filz  ne  foient  de  bone  fame. J'\  The  appeale  of  the 
approver  is  fo  cible  againll  the  appellee,  becaufe  the  approver 
confefTeth  himfelfe  guilty  of  the  fame  felony,  and  therefore  it  ferveth 
in  nature  of  an  indidraent  againft  the  apoeilee,  fo  long  as  the  ap- 
prover liveth,  unlv'fie  the  appellee  be  of  good  fame.  But  yet  the  45  E.  3.  +2. 
generall  wo-ds  doe  receive  qualification,  for  albeit  the  prover  be 

alive,  yet  if  the  approver  waive  his  appeale,  the  appellee  Ihall  bee 
bailed,  if  no  other  appeale  bee  againft  him. 

(17)  8.  Ceux    queux  font  prifrs   pur    arfon,  felonioufment  fait.'\    Lib.  1 1.  fo.  29* 
I              Burning  of  hocfes,  &c.  was  felony  by  the  common  law,  as  it  ap-       "'  *^'>*"^" 

peareth  by  this  act,  and  by  our  auncient  authors,  wz.  Glanvill,  the  Glan».  11.  14.  fc 

Mirror,  Braftcn,  Britton  :  and  Fleta  faith.  Si  quis  ades  alienas  ne-  i.cap.  2. 

quiter  et  oh  ir.tmicitiam  'vel  prada  caufa  tempore  pacis  combitfferit,  et  Mirror, ca.  i. 

inde  conuidus  fuerit,  i3c.  capitali  debet  fententia  puniri.      And  this  ^  "' 

leemech  to  b(.*  the  law  before  the  conqueft :  ^  Incendiariis  capitis  g^a^L^  io. 

pana  efio.     A  .i  againe,  ^  Sane  quidem  tedorum  excifiones  et  incendia,  ,ig. 

apertte  (ompiiationes,  ctrdes  manifefi<e,  dcminorumque  proditores  fcelera  Brit.  fo.  16.  39. 

funt  jure  humane  iyuxpiabilia.  f  lera,  li.  i.e.  35. 

(18)  9  Ou  purjaux  money.']  This  appeares  to  be  treafon  by  the  ^°  '  ^'  '*' 
cominon  law.  Glanvill,  lib.  14.  cap.  7.  Bradon,  lib.  3.  fo.  118.  a  imc,.  Icgea 
Britton,  fol.  16.   Fleta,  lib.  1.  cap.  22.  Mirror,  cap.  6.  Ethelilani. 

P  rater  ea  autem  fatuimus,  ut  unus  per  cmnem  ditionem  ncfram  at  que  j"  189  J 

idem  ft  nummus,   eumque  nemo  extra  oppidum  cudito,  atqui  ft  moneta-   ^  Int'  leges  Ca- 
r  riorum  quifq\  nummos  corruperit,  ei  manus  fcelere  'violata  prteciditor.    '"'^* 

[.  See  the  third  part  of  the  Jnftitutes,  in  the  expofition  upon  the  fta-   ^"^'  '*8^  Ethel- 

tuce  of  25  E.  3.  c.  I .  of  Treafon.  ^*^  "S's- 

I  ( 19)    10.  Ou  fauxer  le feale  ie  ro>'.]  This  was  alfo  treafon  by  the 

!  common  law,  as  it  appeareth  by  the  faid  ancient  authors. 

Ana  both  thefe  wtr^  declared  to  be  high  treafon  at  the  common 
law,  by  the  ftatute  of  25  E.  3.  cap.  i.  See  more  hereof  in  the  third 
f  part  of  the  Inftit.  ubifupra. 

}  (20)    II.   Ou  excommenge prife per prier  del e^'efque."]   That  is,  he 

that  is  certified  into  the  chancery  by  the  bifhop  to  be  excommuni- 
cated, an  J  after  is  uken  by  force  of  the  kings  writ  of  excommuni- 
cato capiendo  (which  is  fo  called  of  words  in  the  writ  called  a  Sig-  BraQ.  1.5.^408, 
nifcavit)  is  not  baileable,  for  in  ancient  time  men  were  excommu-  409.  Flet.  li.  6. 
nicated  but  for  herefies,  propter  lepram  anlm^e,  or  other  hainous   cap.  44.  Regift. 
caufes  of  ecclefiafticall  conufance,  and  not  for  Imall  or  petie  caufes ;   Ooa^^Studl'^* 
and  therefore  in  thofe  cafes  the  parti e  was  not  baileable  by  the   li.  2.  cap.  "2! 
fheriffe,  or  gaoler  without  the  kings  writ:  hut  if  the  party  offered 
fufficient  caution  de  parendo  mandatis  ecclefiee  in  forma  juris,  then 
fljould  the  party  have  the  kings  writ  to  the  bilhop  to  accept  his 
caution,  and  to  caufe  him  to  b^  delivered.     And  if  the  bithop  will 
not  fend  to  the  (heriffe  to  deliver  him,  then  fliall  he  have  a  writ  out 
of  the  chancery  to  the  iherlfte  for  his  deliver)' :  or  if  he  be  ex- 
communicated for  a  temporall  caufe,  or  for  a  matter  whereof  the 
ecclefiafticall  court  hath  no  conufaunce,  he  Ihall  be  delivered  by 
the  kings  writ  without  any  fatisfadion. 

(21)  X2.  Oupur  apert  7nalveifi.\    Or  for  open  or  manifeft  of- 
fences. 
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fences.  For,  as  hath  beene  faid,  baile  is  quango  liai  indlfferenter, 
and  not  when  the  offence  is  open  and  manifeft. 

Brit.  fo.  73.  (22)    13.   Ou  pur  treafcn  que  tcuche  le  roy.']  Britton,  who  wrote 

after  this  ihitute,  iaith,  ^eux  fen  reph'uifables,  et  queux  non,  anions 
dit  in  nous  JIatutes.  Et  oujier  ceo  ne  font  jny  reple^ifabks  endites  oh 
appeales  dc  ccmpafement  de  nnjlre  ?nort,ficome  defuis  eji  dit,  ne  ceux  ^ue 
font  prifcs  per  judgement  de  nous  juftices,  l£c. 

For  by  the  common  law  a  man  accufed  or  indifted  of  high  trea- 
fon,  or  of  any  felonie  whatfoever,  was  bayleable  upon  good  furety ; 
for  at  the  common  law  the  gaole  was  his  pledge  or  furety  that 

Glnnv.lLi4  C.I.   could  find  none.     And  this  appeareth  by  Glanvill,  who  faith.  Is 

&  3.40311.  p.  33.  ^^y  accufatur,  ut  pr<xdiximus,  per  plegios  falvos  et  fecuros  folet  atta- 
chiari,  aut  fi  plegios  non  habuerit,  in  carcerem  detrudi  :  fo  as  a  man 
by  the  common  law  was  baileable  for  any  offence,  untill  he  were 
convifted :  and  this  feemeth  to  be  the  old  law  of  the  land  before 

Int.  leges  Ethel-    the  conqucft,  'viz.   Ingenuus  quifque  fdejufjores,  qui   enim  (fi  quando 
re  .  regis.  ^-^  crimen  ■vocetur  (jusfuum  cuique  trihuere  qiiam  paratifjimum  fore  pr<e- 

fient,  fidifjimos  adhibeto. 

(23)  Ne  foient  in  nul  manner  replevifables  per  le  common  brief e,  ne 
fauns  briefe.\    That  is,  the  fheriffe  fhall  not   replevie  them   by  the 

common  writ  de  homine  replegiando,  nor  without  writ,  that  is, 
ex  officio  :  but  all  or  any  of  tliefe  may  be  bailed  in  the  kings 
bench,  &c. 

(24)  Me s  ceux  queux  font  endites  de  larcenie.'\  Latrocinium,  larci- 
niuni,  i.  furtu?n,  theft :  and  this  a£l  divideth  larccnie  into  two 
kinds :  fc.  grand  and  petit;  grand  larcenie  is  when  the  thing  ftolne 
is  above  the  value  of  xii.  d.  ouJler  le  'value  de  xii.  d.  as  our  aft 
fpeaketh :  and  petit  larcenie  is  when  it  is  of  the  value  of  xii.  d. 
or  under.  And  the  things  ftolne  are  to  be  reafonably  valued,  for 
the  ounce  of  iilver  at  the  making  of  this  aft  was  at  the  value  of 

[  190  ]  XX.  d.  and  now  it  is  of  the  value  of  v.  s.  and  above. 
Regift.  269.  £j}  enim  furtum  de  re  magna,  et  re  parva  :  pro  minimo  tamen  la- 

Flet.  li.  I.e.  36.  fyQQiiiio  12,  denariorum,  et  infra,  nullus  inorte  condemnetur,  l^c.  ex  plu- 
Bract.  lib.  3.  fo.  7.  ;  ,■  ji-n  j.  ^      .l       ^-^    v      r    /  ^■ 

le'i  ralttate  tamen  et  cvmulo  modicorum  cleliaorum  potent  capitaiis  Jententia 

Britt.  fo.  22. 45.  generari :  And  this  is  good  law  at  this  day,  and  approved  by  many 

Fortefcue  ca.  46.  authorities. 

8  E.  2.  corn. 404^,  (25)    Per  enqv.cfs  des  iif counts  cu  des  bailiffes,  Lc."]    That  is,  of 

406.415^18  ail.  ^^gj-i^gg  j„  t}^^(r  tourncs,  or  lords  in  their  leets,  or  thofe  that  have 

Tr.  2 f  E. '-!!co-  ir.fingthiefe  and  cutfvngthiefe,  &c. 

ra'riiegeRot.42.  Here  our  aft  fctteth  downe  feaven  kinds  of  offenders  that  may 

JO  £.4.14.  be  bailed.  _ 

1.  Perfons  indi-fled  of  larceny  before  the  flieriffe,  &-c.  yet  this 
Regifl.  83.  268.  is  fo  expounded  by  the  Reeii^er,  that  they  be  of  good  fame. 

2.  Iii-spriibned  for  light  fufpicion.  Here  is  added  aMo,  dutn  ta- 
men bo7i/r  fvna  funt. 

3.  For  petit  larceny,  which  doth  not  amount  above  the  value 
of  xii.  d.  if  they  be  not  charged  with  other  larceny. 

RpgliT  ul-i  flip,  ^_  Accufed  for  the  receiving  of  thieves  or  felons. 

F.N.B.  249,  ^^  Q.  of  commandement,  force,  or  aid  of  the  felonie  done. 

'^^'^'  6.,  Or  accufed  for  other  trefpaffe,  for  which  a  man  ought  not  to 

lofc  life  or  member. 
Keglft.  ubj  fup.  Qj.  ^j^g  jippeliee  of  an  approver  after  the  death  of  the  ap- 

l.N.B.ubl   lUP.  '  ,  "^  '  n     •  /  •  ;  •  J       1 

prover;  and  upon  our  act  is  the  writ  de  manucaptione  groundeu, 
which  maketh  mention  thereof, 

(26)   Soit 
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(26)  Soit  dejomus  leje  per  fnjl/ant  pkvin  dcvant  le  vijccujit.'\ 
That  is  to  be  underftood  where  the  indiftment  was  taken  before 
the  Iberiffe  in  his  toume,  for  there  he  was  judge  of  the  caufe,  for 
other  prifoners  could  not  be  bayle  without  writ :  and  if  the  Iheriffe 
having  fufficicnt  furety  offered  unto  him,  refufed  to  bayle  him, 
he  fliould  have  a  writ  de  manucaptione  direfted  to  the  iheriffe  to 

take  pledges  of  him;  and  if  the  bailiffe  of  a  hundred  (which  is  BraQ. Ij. 3. fo. 

intended  of  a  lleward  in  a  leet)  refufed  to  take  pledges  of  one  ^54«_ 

indidled  before  him,  the  pril'oner  (hould  have  had  a  writ  de  manu-  ^ai'FliB 

capticne  to  the  Iheriffe  to  take  pledges  of  him  ;  and  all  this  ap-  249',  250. 

peareth  by  the  writ  de  manwrapticne.     Bat  fmce  this  time  (to  fpeak  f.N.B.  obi  fnp. 
once  for  ail)  this  writ  of  matiucaptione  is  taken  away  by  the  ftatute 
of  28  E.  3. 

The  ftatute  of  1  &  2  Phil.  &  Mar.  concerning  baylemenl  by  i&»Ph.&M, 

juflices  of  peace,  hath  relation  to  our  act,  which  hath  made  me  the  ^  ^3- ^  *■"  3  , 
longer  in  explaining  hereof.     And  fee  tne  ftatute  of  2  &  3  Phil.  &     •  &  - 1-  "•  lo. 
Mar.  concerning  that  matter. 

(27)  Per  fufzcient  plrzin  d-mt  le  -vi/ccu^.t  ^joille  refponder.'\    They  Vide  ca.  10.  & 
which  take  pledges,  ought  to  uke  fuincient  pledges,  for  which  ^^ 

they  will  anfwer. 

(28)  Et  ceo  fans  riens  doner. '\  For  neither  the  (heriffe,  nor  other 
of  the  kings  officers  coald  uke  any  thing  for  doing  hb  office. 
Vide  cap.  26. 

(29)  Et  fi  le  vi/count  ou  outer  hffent  per  plevin  ul  que  m  Joit 
fle'vijable.'\   Ou  cuter.     This  is  expounded  by  the  words  following. 

(30)  Si  ceo  Joit  'vi/count,  conjtable,  ou  autir  bailife  de  fee  que  eit 
gard  de  prifners.']  So  as  at  this  time  there  were  ftieriffewickes  in 
fise,  and  con'lablesand  bailiwicks  in  fee,  which  had  the  keeping  of 
prifons :  thefe  being  attainted  of  letting  to  baile  of  any  prifoner 
not  baileable,  fliould  lofe  the  fee  and  bayliwicke  for  ever :  and  upon 
office  found,  the  king  (hould  have  the  inheritance  of  the  office  in 
him  to  be  grantable  over. 

(31)  Et  ffit  fcutb  vifccunt,  IzcJ]  Here  it  appeareth,  that  under-         [  191  3 
(herittes  are  of  greater  antiquity,  then  fome  have  furmifed. 

Note,  the  ad  of  the  under- fneriffe  or  other  under  baylie  without  39  H.  6.  32. 

the  aiTent  of  his  fuperiour  is  no  forfeiture  of  the  fee,  or  bayliwick  ^°\  '^i*  ^Tv^^ 

of  his  fuperiour,  though  in  many  other  cafes  the  fuperiour  (hall  \^x^xia\ei  Contra 

anfwer  for  his  deputie.  ^j.-  ^  Clericin. 

(32)  Et  f.l  dneine  hs  prijbmrs  reple-jifables  puis  que  le  prifoner  tit  Vet  Ma -.Chart. 
qffie  fi^ffifant  furetie,  il  ferra  eit  le gre--ve  mercy  le  roy.'\    Here  it  ap-  159,16^2. 
peareth,  that  to  deny  a  man  plevin  that  is  plevifable,  and  thereby  ^"*  N-B-f"- 
to  deraine  him  in  prifon,  is  a  great  offence,  and  grievoufly  to  be  ^' 
puniSicd. 

(33)  Et  fi  il prlft  loner  pur  luj  deli'vcrerJ]  And  if  the  iheriiTe, 
&c.  take  ary  reward  for  his  deliverance,  the  party  (hall  recover 
double  the  value,  and  alio  he  ihall  be  in  the  great  mercy  of  the 
king.    Fide  cap.  26. 

There  be  many  ftatutes  made  fince  our  aft,  that  doe  prohibite 
ba-.le  or  mainpii'e  in  very  man v  cafes,  and  aliowsth  the  fame  in 
many  other,  which  tend  not  to  the  expofition  of  our  aft,  and  doe 
belong  to  another  treatife,  and  therefore  we  omit  to  fpeak  of  them 
any  farther  in  this  place.  " 

See  the  ftatute  of  i  E.  4.  cap.  2.  that  upon  all  prefentments  and    2  E.  4.  ca.  2. 
jndiftxeats  taken  before  any  iheriffe  or  odier  in  their  tourues, 

leers. 
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leets,  or  law-dayes,  they  fliall  have  no  power  to  attach,  arreft,  or 
put  in  prifon  any  perfon  (o  prefented  or  indifted,  but  that  the  fhe- 
rifFe  fliall  deliver  all  fuch  prefentments  and  indictments  to  the  juf- 
tices  of  peace  at  their  next  feffions. 


CAP.     XVI. 

J^  N  droit  de  ceo  que  afcun  gents  par-  TN  right  thereof,  that  feme  perfons 

tiounty  et  prendre  fount  les  avers  take,  and   caufe  to  be  taken,   the 

des  outers^  et  les  chafent  hors  del  coun-  beafts  of  other,  chafing  them  out  of 

tie  ou  les  avers  fueront  prifes :  pur-  the  fhire  where  the  beafts  were  taken ; 

view  eji^  que  nul  deformes  ne  le  face,  it  is   provided  alfo,   that  nt>ne  from 

Et  ft  ul  le  jace^  foit  grevement  rente  henceforth  do  fo;  and  if  any  do,  he 

folonque  ceo  que  eft  contenue  en  les  ef-  fhall  make  a  grievous  fine,  as  is  con- 

iatutes  de   Marleb.  cap.   4.  faits  en  tained  in  the  ftatute  of  Marlebridge, 

temps  le  roy  H.  pier  le  roy  que  ore  efi.  made  in  the  time  of  king  Henry,  fa- 

Et per  mefmelemaner  foit faits  de  ceuxy  ther  to  the  king   that  now  is.     And 

queux  parnont  les  avers  a  tort^  et  queux  likewife  it  fliall  be  done  to  them  which 

font  dl/ires  en  auterfee^plus grevement  take  beafts   wrongfully,  and  diftrain 

foient  punieSyft  le  maner  de  trefpas  le  out  of  their  fee,  and  fhall  be  more 

demaund.  grievoufly  punifhed,  if  the  manner  of 

the  trefpafs  do  fo  require. 

Vide  Flet.  lib.  a.  c.  40.  30  aff.  28.     (i  H.  5.  3.  7  H.  7.  f.  i.  52  H.  3.  c.  4.  j  &  a  Ph.  &  M. 
c.  12.  Regift.  183.) 

This  ftatute  confifteth  upon  two  branches :  the  firft  is  a  confir- 
mation of  the  ftatute  of  Marlebridge,  cap.  4.  and  the  fecond 
branch  is  a  confirmation  of  the  ftatute  of  Marlebridge,  cap.  2.  &  15. 
where  you  may  reade  the  expofition  of  them :  Onely  thefe  dif- 
ferences I  obferve  betweene  them,  that  Marlebridge,  ca.  4.  fpeak- 
eth  onely  of  diftrefTes,  and  our  aft  fpcaketh  of  all  manner  of 
takings.     Marlebridge    prohibiteth  diftrefTes  generally  ;  our  aft. 

Vide  Cap.  Itin.     of  beafts,  and  goeth  no  farther.     Marlebridge  fpeaketh  of  dif- 

Vet.  Mag.  Char,   treffes  which  he  hath  taken;  our  aft  which  he  hath  taken,  orcaufed 

'55*  to  be  taken.     Marlebridge,  cap.  15.  excepteth  the  king  and  his 

minifters,  &c.  which  our  aft  doth  not,  but  yet  by  conftruftion  of 

13  E.  4.  6.  law  they  are  excepted,  becaufe  the  king  might  doe  it  by  his  pre- 

rogative. 

rieta  ubl  fup.  Xhis  aft  Fleta  reciteth  in  this  manner:  Provifum  eji  quod  nullus 

r  I Q2  ]  averia  aliena  capiens  per  fe,  'vel  per  fucs  notos  -vel  ignetos  extra  cornet 

in  quo  captafuerint,fugareprafumat,  ^c. 


CAP* 


Cap.  17. 
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CAP.     XVII. 


JpVRVlEW  ejl  enfemenU  que  ft 
ul  defomies  pr eigne  Us  avers  des 
outers,  et  les  face  chafe  en  ch  aft  ell,  ou 
en  forcelet  {l),  et  illonqtus  dedeins  le 
clofe  du  chajhll,  ou  de  forcelet  Us  de- 
teign  encounter  gage  et  pUdge,  pur  que 
les  avers ferront  foUmpncnunt  dernandes 
per  vifc*,  ou  per  auter  bailife  le  rcy  a 
lafuit  del  />/*,  le  vifc'  ou  U  bailife  prife 
eve  luy  poyar  de  fon  countie  (2),  (S«  de 
fa  baiP,  etvciU  affaier  de  faire  de  ceo 
repp  ( 3)  ^«  avers  a  celuy  que  Us  aver' 
prife,  ou  a  fon  feigniour,  ou  as  auters 
des  homes  fon  feigniour  quicunque  queux 
font  troves  en  U  lieu,  ou  Us  avers  fue- 
ront  enchafes.  Et  fi  home  luy  deforce 
adonques  de  la  deliverance  des  avers, 
ou  quel  ne  trove  home  pur  le  feigniour, 
tu  pur  celuy  que  Us  aver'  prife  que  re- 
fpoign*  etface  U  deliverance,  apres  ceo 
que  le  feigniour,  ou  parnour,  per  vifc* 
ou  per  bailife,  ferra  admonijl  de  faire 
la  deliveratue,  fi  foit  en  pays,  ou  pres, 
ou  la  ou  il  purra  per  U  parnour,  ou 
per  auters  des  fees  cevenabUment  ejire 
gamie  dt  faire  U  deliverance,  filfuit 
hors  de  eel  pays  quant  le  prife  fuit  fait, 
et  neface  adonques  maintenant  les  avers 
deliver,  que  U  roy  pur  U  trefpas  et  pur 
le  defpite,face  abate  le  chafiell,  ou  lefor~ 
ceUt  fans  recoverie{^) :  et  touts  Us  dam- 
mages  que  U  plaintife  avera  refceve  de 
fes  avers,  ou  defon  gainage  diflurbe  (  5  ), 
ou  en  auter  maner  puis  le  primer  de- 
maund  des  avers  fait  per  U  vie',  ou 
per  U  bailife,  luy  foient  rejiores  au 
double,  de  feigniour  ou  de  celuy  que  les 
avers  aver'  prife,  fil  eit  de  quoy,  etftl 
neit  de  quoy,  refpoign*  U  feigniour  quel 
heure,  et  en  quel  maner  deliverance foit 
fait  apres  ceo  que  le  vicount  ou  le  bailife 
ferra  venue  pur  la  deliverance  faire. 
Etfoit  afcevoire,  que  laou  U  vie'  dever' 
faire  returm  del  briefe  le  roy  ou  bailife 
ie  feigniour  du   chajlell,  ou  U  forcelet, 

ou 


T  T  is  provided  alfo,  that  if  any  from 
henceforth  take  the  beads  of 
other,  and  caufe  them  to  be  driven 
into  a  caftle  or  fortrefs,  and  there 
within  the  dofe  of  fuch  caftle  or  for- 
trefs do  withhold  them  againft  gage 
and  pledges,  whereupwn  the  beafts  be 
folemnly  demanded  by  the  fherifF,  or 
by  fome  other  bailiff  of  the  king's ; 
at  the  fuit  of  the  plaintiff,  the  {heriff 
or  bailiff,  taking  with  him  the  power 
of  the  fhire  or  bailiwick,  do  allay  to 
make  replevin  of  the  beafts  from  him 
that  took  them,  or  from  his  lord,  or 
from  other,  being  fervants  of  the  lord 
(whatfoever  they  be)  that  are  found  in 
the  place  whereunto  the  beafts  were 
chafed ;  if  any  deforce  him  of  the  de- 
liverance of  the  beafts,  or  that  no  man 
be  found  for  the  lord,  or  for  him  that 
took  them,  for  to  anfwer  and  make 
the  deliverance,  after  fuch  time  as  the 
lord  or  taker  fliall  be  admonifhed  to 
make  deliverance  by  the  flieriit  or 
bailiff,  if  he  be  in  the  countrey,  or 
near,  or  there  whereas  he  may  be  con- 
veniently warned  by  the  taker,  or  by 
any  other  of  his  to  make  deliverance; 
if  he  were  out  of  the  countrey  when 
the  taking  was,  and  did  not  caufe  the 
beafts  to  be  delivered  incontinent, 
that  die  king,  for  the  trefpafs  and  de- 
(pite,  fhall  caufe  the  (aid  caftle  or  for- 
trefs to  be  beaten  down  without  re- 
covery; and  all  the  damages  that  the 
plaintiffhath  fuftained  in  his  beafts,  or 
in  his  gainure,  or  any  orfierwife  (after 
the  firft  demand  made  by  the  ftieriff  or 
bailiff)  of  the  beafts,  ftiall  be  reftored  to 
him  double  by  the  lord,  or  by  him  that 
took  die  beafts,  if  he  have  whereof;  and 
if  he  have  not  whereof,  he  fliail  have 
it  of  the  lord,  at  what  time,  or  in 
whatmanner  the  deliverance  be  made, 
after  that  the  iherilTe  or  baiiifi  ihall 
»  comi 
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Cap.  17* 


6u  a  outer  a  que  rcturne  de  brief e  le  roy 
appent^  Ji  le  bailife  de  eel  franchife  ne 
face  le  deliverance-^  puis  que  le  vicount 
aver*  le  return'  a  luy  fait.,  face  le  vi- 
count fon  office  fans  delay  (6),  et  fur 
lavantdit  peine.  Et  per  mejme  le  tnaner 
foit  fait  la  deliverance  *  per  attachment 
de  pleint  fait  fans  brief e.,  et  fur  mefme 
la  peine  (7).  Et  ceo  face  a  entender 
per  tout  la.,  ou  le  brief e  le  roy  court. 
Etfi  ceo  foit  en  le  marche  de  Gales  ( 8  j, 
eu  ailorsy  la  ou  le  briefe  le  roy  ne  court 
myc,  le  roy  que  eji  fever aigne  feigniour 
ent  fra  droit  {<f)a  ceux  q^ueux  pleindre 
fe  voudront. 

*  [  193  ] 


come  to  make  deliverance;  and  it  is 
to  wit,  that  where  the  (heriff  ought  to 
return  the  king's  writ  to  the  baiUffof 
the  lord  of  the  caftle  or  fortrefs,  or  to 
any  other,  to  whom  the  return  be- 
longeth,  if  the  bailiff  of  the  franchife 
will  not  make  deliverance  after  that 
the  (herifFhaih  made  his  return  unto 
him,  then  {hall  the  fherifF  do  his  office 
without  further  delay,  and  upon  the 
fprefaid  pains:  and  in  like  manner  de- 
liverance fliall  be  made  by  attachment 
of  plaint  made  without  writ,  and  upon 
the  fame  pain.  And  this  is  to  be  in- 
tended in  all  places  where  the  king's 
writ  lieth.  And  if  that  be  done  in  the 
marches  of  Wales,  or  in  any  other 
place  where  the  kmg's  writs  be  not 
current,  the  king,  which  is  fovereign 
lord  over  all,  fhail  do  right  there  unto 
fuch  as  will  complain. 

(52  H.  3.  c.  3.  13  Ed.  I.  flat.  I.  c.  39.  Regid.  85.  52  H.  3.  c.  21.) 


Vide  Marlb. 
•^■2.  H.  3.  ca. 


Vide52H-3.c.3. 
Br:t;on,  54.  b. 
F:e;a,ii.  s.  c.4.0. 
W.  a.  ci.  39. 
lib.  5.  (o.  91,  92. 
Sermincs  cale. 
Vet.  N  B.  43,44. 

S  H.4. 

I-.  inRc'pl. 


The  mifchiefe  before  this  aft  was,  that  in  the  irregular  time  of 
H.  3.  great  men,  when  they  took  a  diilreffe  of  the  beafts  of  their 
tenants  or  neighbours,  that  ferved  for  their  tillage  or  hufbandry, 
to  prevent  the  fpeedy  courfe  of  juftice,  and  to  enforce  the  owners 
of  the  beafts  for  iieceffity  to  yeeld  to  their  defire,  would  drive  the 
beafts  into  a  caftle  or  fortreile,  and  there  detaine  and  keepe  them 
againft  gages  and  pledges,  fo  as  no  replevy  could  be  made  accord- 
ing to  the  ordinary  courfe  of  law;  for  that  in  cafe  of  a  fubjedt  he 
could  not  break  the  caftle  or  fortrefle,  but  the  ft^erifFe  v/as  to  re- 
tourne  averia  elcngoJa,  and  thereupon  the  owner  was  to  lofe  the 
ufe  of  his  beafh  of  long  time.  But  this  aft  giveth  remedy,  that 
the  fherifte  taking  with  him  the  power  of  the  county  may  make  re- 
plevin, as  by  tiie  body  of  the  aft  appeareth. 

( 1 )  Chafe  in  caftel  ou  en  forcelet.'\  And  ib  it  is,  if  he  that  diftrain 
chafe  the  diftrefle  into  any  other  houfe,  park,  or  other  place  of 
ftrength,  the  ftierifFe  to  make  replevin  may  by  force  of  this  aft 
break  the  houfe,  caftle,  or  fortrefte,  park,  or  other  place  of  ftrength 
by  force  of  this  aft,  at  the  fuite  of  a  fubjeft. 

(2)  Fur  que  Ics  avers  ferront  folempnemcnt  demandes  per  vifcont,  ou 
cuiier  baiUfe  le  roy  a  la  Jute  del  plaint  fe.  Is  ijifoni  cu  le  bailife  prijs 
o^je  luy  poyai-  de  fen  county,  Src]  Nota,  every  man  is  bound  by  the 
coinmon  law  to  allul  not  only  the  ftierifte  in  his  oftice  for  the  execu- 
tion of  the  kings  writs  (which  are  the  commandements  of  the 
king)  according  to  law  j  but  alfo  his  baily,  that  hath  the  ftieriffes 
warrant  in  that  behalfe,  hath  the  fame  auihority,  which  his  mafter 
the  ftierliFc  .lath,  for  the  ftierifte  cannot  doe  all  himfelfe,  and  if 
they  doe  it  not  being  i-cquired,  they  ftiall  be  fined  and  imprifoned; 
but  tifiis  is  To  to  be  undcrftood,  where  the  ftierift'e  may  lawfully  do 
it,  and  that  before  the  ftieriiie  doth  ufe  any  force,  he  ought  (as 

our 
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our  aA  teacheth)  to  demand  according  to  the  law  the  goods  to  be 
delivered,  fo  as  replevy  might  be  thereof  made,  ior  fequi  deiet  po- 
tentia  mandatum  Itgu,  non  practdere,  force  ought  to  follow,  and.  not 
to  precede  the  commandemeni  of  the  law. 

Brafton  who  wrote  before  this  ad  faith,  Et  fi  \fvicuomes]  alt-  Brad.  li.  5. 442. 
autm  invenrrit  refi/ientem,  ajfumptis  fecum  (fi  opus  fuerit)  militibus  et  ^-^^^  ^^  ^  ^  ^^ 
liberit  botninibus  de  com*  ad  Juficientiam  capiat  corpora  bomnum  re-  >   ■   •  • 

Jifientium,  et  illos  in  prifonafalvo  cufiodiat,  donee  domtnus  rex  inde  pr4t- 
uperit  'voluntatem  fuam,  13 c. 

And  our  ftatutes  of  W.  1.  W.  2.  and  Marlebridge  are  all  in  af-  W.  1.C9.  &  17- 
firmance  of  the  common  law  in  that  point,  faving  for  breaking  of  ^y*  *•  «=^  29. 
the  caftle,  fortrefle,  houfe,  &c.  in  cafe  of  the  fubjed ;  in  which  Semain" ciV. 
cafe  our  act  giveth  remedy.  ubi  fupra. 

If  any  man,  how  great  foever,  might  have  refilled  the  (heriffe  in   3  H.  7.  2.  ic 
executing  of  the  kings  writs,  then  had  it  been  a  good  retourn  for   i^  H.  7.  17.  b. 
the  {heriffe  to  have  retourned  fuch  refiilance,  but  as  the  ftatute  of 
W.  2.  faith,  ^od  bujufmodi  re/penjio  multum  redundat  in  dedecus  do-   W.  z.  ca.  39. 
mini  regis  et  corona  Jua;  and  that  which  is  in  dedecus  dcmini  regis, 
i^c.  is  againft  the  common  law,  therefore  of  neceffity,  if  need  be, 
for  the  due  execution  of  the  kings  writs,  the  (herilFe  may  by  the 
common  law  take  /^^  comitaius  to  fupprefle  fuch  unlawfuil  force, 
and  reiiftance. 

R.  did  graunt  and  render  lands  by  fine  to  I.  I.  fuei  the  kings         [  ^94  j 
writ  to  the  fheriffe  to  deliver  feifin,  the  ftierilFe  retourned,  that  he  £9  E-  *•  ^^ 
could  not  execute  the  kings  writ  for  refiftance  of  B.  and  others  ^^^c""**^  ^r* 
unknown;  and  becaufe  the  iheriiFc  tooke  not  the  power  of  ths 
county  in  aid  of  the  execution,  as  the  ftatute  wilieth,  he  was  amer- 
cied  at  xx.  marks,  and  an  attachment  awarded  againft  B.  and  the 
reft,  &C. 

And  it  is  holden  for  a  maxime  of  law,  that  it  is  not  lawful!  for  8  E.  2.  tit. 
any  man  to  difturb  the  minifters  of  the  king  in  the  due  execution  Execufioaiji. 
of  the  kings  writs,  or  procefle  of  law. 

Now  befides  the  warrant  of  the  common  law,  the  fheriffe  hath 
his  letters  patents  of  affiftance,  whereby  the  king  commandeth, 
that  all  arch-biftiops,  biihops,  dukes,  earles,  barons,  knights,  free- 
men, and  ail  other  of  that  county  be  to  the  ftieriffe  thereof  in  omni- 
bus qua  ad  oficium  ill ud  pertinent,  intendentes,  auxiliantes,  et  refpon- 
dentes ;  fo  as  no  man  ccclefi-ifticail  or  temporall  is  exempted  from 
this  fervice  being  above  15.  and  under  70.  for  fo  it  is  by  conftruc- 
tion  of  law. 

(3)  Et  'voille  ajjaier  de  faire ple^in."]  By  force  of  this  claafe  he  Fleta,li.i.c.4o. 
ought  by  the  power  of  the  county  to  make  replevin,  and  it  is  no 

retourn  for  him  to  fay,  that  the  beafts  hz  in  a  caftle,  &.c.  whereof 
you  ihall  reade  more  hereafter  in  this  chapter. 

(4)  ^e  le  my  pur  U  trefpajfe  SsT  pur  le  dij'pite  face  abater  le  cajiel 
ou  le  forcelet  fans  recovery. '\  But  this  totali  proflrating  or  demolilh- 
ing  of  the  caftle,  &c.  cannot  be  done  ujwn  the  retourne  of  the 
iherifi^,  but  upon  a  fuit  on  the  kings  behalf  wherein  the  parties 
interefted  may  be  called  to  aniwer,  and  upon  judgement  given 
againft  them  proceiTe  to  be  made  to  the  flieriffe  to  proftrate  and  de- 

molifti  the  caftle  and  fortrefte,  and  fo  is  the  book  that  fpeaks  there-  Se.-na'nej  cafe. 
Ci  to  be  intended.  ubi  fup-  fo-  93-  »- 

(5)  1^' Jes  avers,  ou  fen  gainage  d:Jlurbt.'\  For  the  law  doth 
ever  favour  tillage,  and  the  hul^ndry  of  the  realme,  as  bv  this 

clauie 
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claufe  appeareth,  and  therefore  gives  the  party  grieved  double 
damages. 

(6)  Et  foit  ajfa'voir,  que  la  ou  le  'vif count  de'ver'  faire  retourne  del 
brief e  le  roy  au  bailife,  lefeignior  del  c  aft  el,  ou  de  forcelet,  ou  a  auter  a 
que  retorne  del  brief e  le  roy  appent,fi  le  bailife  del  franchife  ne  fait  de- 
li'verance,  l^c.  face  le  'vifcont  fon  office  fans  delay.]  This  doth  give 
fome  light  to  the  former  branch,  that  if  the  beafts  be  detained  in 
a  caftle  or  fortreffe,  the  ftieriife  muft  doe  his  office  without  delay, 
that  is,  forthwith  to  replevy  the  beafts ;  and  if  he  ought  to  doe 
it  in  this  cafe  of  the  franchife,  the  fame  he  ought  to  doe  in  the  other 
cafe. 

Reglft.  S3.  It  appeareth  by  the  Regifter,  that  if  the  conftable  of  the  caftle 

upon  a  mandat  to  him  to  make  replevin,  nihil  inde  curwvit,  or  if  he 

make  no  retourne,  &c.  at  all,  upon  retourne  hereof,  a  non  omittas 

F.N.B.  68.  ihall  be  awarded,  &c.     But  fuch  retournes  were  permitted  before 

47  E.  3.  33.        jjjjg  ^^^  j^m.  j^Q^  {jy.  jj^-j  ^^  ^j^g  fheriffe  in  that  cafe  ought  pre- 

fently  to  enter,  and  make  deliverance  of  the  beafts. 

(7)  Et  per  tneftne  le  manner  foit  fait  la  deliverance  per  attachment 
Marleb.  ca.  21.    de  pleint  fait  fans  brief e  l^  fur  mefme  la  paine."]    See  the  ftatute  of 

Marlebridge  that  provideth  to  the  fame  effeft,  where  you  {hall 

reade  more  of  this  matter. 

[  ^95  ]  (^)   ^^  J^  ceo  foit  en  le  marches  de  Gales."]    The  marches  of  Wales 

i8E.2.  Afl.382.  were  the  commots,  great  feigniories,  and  baronies  in  Wales,  which 

^  ^'  ^'  5%  ^  ^*    ^^^^  holden  of  the  king  in  chiefe,  and  out  of  every  county  of 

^  E  ■:       England:  if  any  diftrelTc  were' driven  into  a  caftle  or  fortreiTe  in 

TuriVdia.  23.'      ^^^  marches  of  Wales,  and  detained,  a  writ  fhould  be  directed  to 

15  E.  3.ib.  24.     the  fheriffe  of  the  county  of  England  next  adjoyning  to  the  caftle, 

24  E.  3.42.         or  fortreffe,  where  the  beafts  be  fo  detained,  to  make  replevy. 

^^  ^k  ^k  H  ^  ^9^   ^^  ^^y  ^"^  eft  foveraigne  feigniour  ent  fra  droit.]    At  this  time, 

6  H.  "c    Tanf-'*  '"^^'  ^"  3  ^"  ^'  Lluellen  was  a  prince,  or  king  of  Wales,  who  held 

didtion  34.  ^he  fame  of  the  king  of  England  as  his  fuperiour  lord,  and  ought 

35  H.  6. 30.       him  liege,  homage,  and  fealty;  and  this  is  proved  by  our  a£l,  njiz. 

that  the  king  of  England  vj2i%fuperior  dominus,  i.  foveraigne  lord 

of  the  kingdome  or  principality  of  Wales. 

Polydor  Virg.  ^        King  H.  3.  after  prince  Edward  had  married  Elianor  daughter 

pI  Com.'i26°b*  °^  Spaine,  perceiving  him  (to  ufe  the  words  of  mine  author)  Ita 

Cambden  in        fuapte  natura  ta?ita  indole  praditum,  ut  maturius  ad  res  gerendas  ido- 

Flintfh.  p.  525.    neum  redderet,  prima  Wallia  principatu  dona'vit,  deinde  Aqtatania  et 

Hiberniee  prapofuit ;  hinc  natum,  ut  deinceps  unufquifque  rex,  qui  fecutus 

efttftlium  majorefn  natu  principein  Wallia  facere  confue'verit. 

Lluellen  prince  of  Wales,  by  the  incitation  of  David  his  brother, 
in  the  (j  year  of  E.  i.  rebelled  againft  their  foveraigne  lord;  in 
which  rebellion  Lluellen   was    flaine,  and  the  king  brought  all 
Wales  under  his  fubjedion :  the  faid  David  being  brother  and 
heire  of  Lluellen  for  his  rebellion  and  treafon  againft  his  fove- 
raigne lord  was  after  the  death  of  his  brother  at  a  parliament 
Rot.  Pari,  anno    holden   in   the   ii  yeare  of  E.  i.  attainted  of  high  treafon;  of 
V  ^'r*         e.    ^^°^^  judgement  and  execution  heare  what  Fleta  faith,  Et  unico 
'   '  .'■  ^'  '     "  malefaSiori  plura  pcterimt  infligi  tcrrmenta,  prout  meruerit,  fcut  con- 
tigit  de  Da-vide  principe  Wallia  cum  per  recordum  quinque  judiciis 
mortalihus  torquebaiur,  fuis  namque  meritis  exigentibus,  detra£7us,  fif- 
penfus,  decollatus,  difmembratus  fuit  et  combuftus,  ci'^us  caput  principali 
cinjitati,   quatuorque  qiiarteria  ad  quatuor  partes  regni  in  odium  tradi- 
torum  deferebantur  fifpendenda.     By  reafon  whereof,  where  Wales 
was  before  holden  of  the  king,  as  of  his  foveraigne  lord,  as  is 

aforefaid. 
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aforefaid,  now  king  Edw.  i.  became  king  of  the  fame  in  poflef- 
fion,  which  appcareth  by  the  ftatute  of  Snowdon  in  thefe  words ; 
Edijuardus  Dei  gratia,  ^c.  dfuina  procidentia  (qua  in  /ua  difpofi-   Rot.  Parlianj. 
tiotu  non  falliiur )  inter  alia  fute  difpenfationis  munera,  quibus  nos  et   p""^^;^.  I'aV* 
regnum  nojlrum  Anglia  decorari  dignata  efi,  terram  Wallite  cum  incolis  ^j^'^  this'ii  a* 
/uis  prius   ncbii  jure  fiodali  fubjeilam,  jam  fui  gratia  in  prcprietatis  ftatute. 
nojira  dominium,  objiaculis  quibufcunque  ce£antibui,  tctaliter  et  cum  in- 
te^ritate  cowvertit,  et  coroner  r£gni  pr^dicV  tanqua  partem   corporis 
ejufdem  annexuit  et  uni-vit :  by  which  a£t  it  further  appcareth,  that 
king  E.  I  had  confidered,  and  perufed  all  the  laws  of  Wales,  and 
fome  of  them  hee  utterly  abrogated,  fome  of  them  hee  permitted, 
fome  hee  correfted,  and  fome  he  newly  added  to  the  others. 

We  have  been,  above  our  ufual!  manner,  the  more  copious  here-  j 

in,  becaufe  our  de{ire  is,  that  truth  might  prevaile.     See  the  fta-  27  H.  ?.  ca.  »^  y  ^  • 
tutes  of  27  H.  8.  and  34  and  35  H.  8.  concerning  Wales;     See    34&35Hi8» 
the  fourth   part  of  the   Inilitutes,  cap.   Of  the  Courts,  &c.  of 
Wales. 


CAP.    xviii. 


[196] 


1p  UR  ceo  que  la  ccmrnonjine  et  amer^ 

ciament  {i)  de  tout  le  ccutity  en 

tyre  des  jiijlices  pur  faux  judgethents 

(3),  ou  pur  outer  trefpas.,  e/I  c^jpjp 

\1)  per  vicoant  et  iarretors  (4)  dts 

counties  malement,  ijjlnt  que  la  fumne 

ejl  tnsintfo'its  encrue^  et  les  parcels  au- 

terment  ajjejf;  que  ejlre  fie  duijjent^  alt 

damagi  du  people^  et  plufors  foits  font 

paies  as  viconts  et  barretors^  que  ne 

■potent  les  acquit ent.     Purview  eft,  et 

voit  le  roy,  que  dejormes  en  eyre  des  juf- 

tices  devant  eux  'devant  lour  departure 

foit  tiel  fumme  affe'Je  per  ferement  de 

chfoalers  et  des  probes  horfies^Jur  touts 

yceux  que  ejcoter  deveront  ( 5  ^,   et  les 

jujiices  fucent  mitter  Us  parcels  en  lour 

ejireats  que  ils  liverent  al  efcbequer 

(6),^/  non  pas  lajumjtu  totali  (7|. 


"pORASMUCH  as  the  commori 
fineand  amerciainent  of  the  whole 
county  in  eyre  of  the  julllces  for  f^ilfe 
judgepients,  or  for  ether  trefpafs,  is 
"unjuftly  afTefled  by  (herifFs  and  bare- 
tors  in  the  (hires,  fo  that  the  fum  is 
many  times  increafed,  and  the  parcels 
otherwiie  afleffed  than  they  ought  to  be^ 
to  the  damage  of  the  people,  which  be 
many  times  paid  to  the  flieritFs  and  ba^ 
retors,  which  do  not  acquit  the  payers; 
it  is  provided,  and  the  king  will*^,  that 
from  henceforth  fuch  fums  Ihali  b^  af- 
fefleJ  before  the  jaftices  in  eyre,  afore 
their  departure,  by  the  oath  of  knights 
and  othe.-  honeft  men,  upon  ail  fuch  as 
ought  to  pay;  and  the  jiiuices  fhall 
caule  the  parcels  to  be  put  into  their 
eftreats,  which  fhall  be  delivered  up 
onto  the  exchequer,  and  not  the 
wiiOle  fum. 


(8  Rep   39.) 

There   were   foure    mifchiefes.    Or   rather    gHevanc^s    be  ore 
this  aft. 

I.  That  this  common  fine  and  amerciament  before  jullic?s  in  " 
tyre  was  promifcuoully  afllfTed  by  the  fherifie  and  ba-retor-  of 
the  county  (for  fo  our  aft  ipeakcth)  upon  the  fau.tlsfe,  a»  wel"  as 

II.  Ikst.  Q^  ,pon 
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upon  the  fauhy,  and  that  afcer  the  juftices  in  eyre  were  departed' 
and  gone. 

2.  That  the  fame  was  many  times  by  them  increafed. 

3.  That  the  parcells  were  otherwife,  then  they  ought  to  be,  to- 
the  damage  of  the  people. 

4.  That  the  faid  amerciament  was  paid  to  the  fheriffe,  and  bar- 
retors,  that  could  not  acquite  them,  and  therefore  were  often 
doubly  charged. 

The  remedy  by  the  body  of  the  a(fl;  confifteth  on  two  parts. 

1.  That  fuch  fummes  ihall  be  affefled  by  the  oath  of  knights,- 
and  other  honeft  men  before  the  juftices  in  eyre,  upon  fuch  as  ought 
to  pay  the  fame. 

2.  That  the  jufticcs  fhall  caufe  tl  e  parcels  to  be  put  in  their 
eftreats,  which  Ihall  be  delivered  up  in  the  exchequer,  and  not  Ae 
whole  fumme. 

Lib.  8.  fo.  39.  ( I )   Common  fijie  et  amercia7nent.'\  Here  fine  and  amerciament  are 

Creiflies  cafe.       3]]  q^^^  £qj.^  ^^  ^y.  j.)^jg  ^o^  appeareth,  it  ought  to  be  afferred,  which- 
a  fine  in  his  jproper  fenfe  ought  not:  this  is  parcel  of  the  green 
wax,  fo  called,  becaufe  the  eltreats  to  the  flieriffe  for  levying  of 
them  are  fealed  with  green  waxe. 
42  E.  3.ca.  9.  This  common  amerciament  was  a  great  grievance  to  the  people, 

7  H.  4.  ca.  3.      f-Q^  jj^^j  ji^g  faultleffc,  as  well  as  the  faulty,  were  (as  hath  been 
faid)  thereby  charged;    and   this  was  difperdere  innocentem  cum  de- 
linqiicnte,  much  like  the   abufe  of  the  dark  of  the  market,  who- 
23  R.  2,  ca.  4.     ufed  to  take  a  common  fine,  untill  it  was  remedied  by  afl  of  par- 
liament. 
Gieifil.scafe.  (2)   Eft  ajjife.'\   That  is,  isafFerred. 

"'   "P";  (3)    Pitr  faux  judgements."]    The  fuitors  in  a  bafe  COUrt  for  falfe 

9     iz.    icra  3.  judgements  Ihall  be  amercied,  to  the  end  they  may  be  the  more 

wary,  and  take  better  advice  to  doe  juftice. 

Li.S.fo. 36,37.         (^^^   p^,,.  l;arreiors.]     I'or  the  fignification   of  this    word,   fee- 

Inft  S-of''    ^^^'^^'   3oEliz.  the  cafe  of  barretry,  and  the  firft  part  of  the 

'       '  ^     '      Inflitutes. 

L  ^97  J  (5)   Sur  tvjttj  ceux  qiieux  efcoter  de'vercnt.]   This  is  a  law  of  great 

Mirr.  h.  4.  §  de   equitie,  that  fuch  as  be  faulty  Ihould  onely  be  contributory  to  the 

amerciaments  ^     c  r  i  •    ■         ^ 

leviable.  payment  01  nne  and  amerciament. 

See  hereafter  i^)   "^^  c/.hequer.']    For  that  conrt  is  tlie  true  center,  into  which 

cap.  45.  all  the  kings  revenue  and  profit  ought  to  fall,  and  by  this  means 

the  toll  fliall  come  to  the  right  mill. 
See  hereafter  (7)  Et  }2on pas  le  totaH.']    But  particularly,  and  by  parcell.  Upon- 

cap.  4j.  every  one  that  ought  to  contribute. 

'  Rot.  Pari.  an.  The  commons  petitioned,  that  no  common  fine  of  any  connty 

17  E.  3.  r.u.  37.   f,.orn  thenceforth  ihould  be  made,  but  that  every  man  may  be  par- 
ticularly punifhed.     Whereurto  the  kings  anfwer  was. 
The  king  willeth  the  fame. 
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CAP.     XIX. 


TC"  N  droit  des  vie',  ou  outers  queux 
"^  refpoigrC  per  lour  maines  al ejihs- 
fuer,  et  queux  ount  refc'  de  les  dels  U 
ray  ( I )  pier  le  ray  que  ore  eji^  ou  les  dels 
le  roy  mefnu  avantceux  heures^et  queux 
m  9unt  my  acquites  de  ceo  les  dettours 
al  efchequer :  purview  ejly  que  le  roy 
envoiera  bones  genies  per  touts  les  coun- 
tiesy  a  oyer  touts  iceux,  qusux  de  ceo 
pleine  fe  voudront  et  a  terminer  ijp.nt 
la  btfoign*^  que  ceux  que  purront  inon- 
Jlrer  que  ils  eient  ijjint  avant  paies^  a 
touts  jturs  (ent)  f errant  quites^  le  quel 
que  Us  viccnts  ou  outers  ferront  morts 
ou  viveSy  en  certaine  forme  que  lour 
Jerr'  bailf.  Et  ceux  que  ijfint  naver^ 
faity  fil-x.  foient  en  viiSyferrcr.t  punies 
grevement-y  et  fils  foient  mortSy  lour 
heires  refpolgn'  (2),  et  foient  charges 
de  la  dctte.  Et  commaund  le  royy  que 
liS  vicontSy  et  les  outers  avantdits  de- 
formes  bialm;nt  acquitent  les  dxttors  a 
prochin  accompt  (3),  puis  que  ils  cve- 
rsnt  le  dette  refceive  :  et  donque  fait  le 
det  allotve  al  efchequer  y  iffint  que  jam- 
rms  ne  veign'  enfummon'.  Etfi  le  vie' 
auterment  facey  et  de  ceofoit  attainty 
cy  rendra  al  plaintife  le  treble  de  ceo 
que  il  aver'  de  luy  refceiuey  et  fit  rent 
a  le  volant  le  roy.  Et  bicnfe  garde 
chefcuH  viconty  que  il  eit  tiel  refceivory 
pur  que  il  voudra  refponder  (4),  car  le 
rsyji  pnndra  del  tout  as  vifconty  et  a 
lour  heires.  Et  fi  outer  que  refpoign* 
per  fj  maine  al  efchequer  le  fac£y  il  ren^ 
drale  treble  al  tlaintifeyCt  foil  rent  en 
mefme  le  manei .  Et  que  les  vie*  facent 
tayles  a  touts  iceuxy  queux  paieront  *  le 
det  le  roy.  Et  que  la  fununons  dcfche- 
quer  a  touts  les  dektsrsy  queux  demander 
voulront  la  virMy  facent  monjlrer  fans 
derur  les  a  nullu-jy  et  ceo  fans  rien 
pnnder  de  leuer^  et  fans  rien  dotC  {'5), 
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I N  right  of  the  fherifFs,  or  other,  which 
aniwer  by  their  own  hands  unto  the 
exchequer,and  which  have  received  the 
king's  father's  debts,  or  the  king's  own 
debts  before  this  time,  and  have  not 
acquitied  the  debtors  in  the  exchequer; 
it  is  provided,  that  the  king  fhall  fend 
good  and  lawful  men  through  every 
Ihire,  to  hear  all  fuch  as  will  complaizi 
thereof,  and  to  determine  the  matters 
there,  thatall  fuch  as  can  prove  that  they 
have  paid,  Giaii  be  thereof  acquitted  for 
ever  (whether  the  fheriffs  or  other  be 
living  or  dead)  m  a  certain  form  that 
fliall  be  delivered  them  ;  and  fuch  as 
have  not  fo  done  (if  they  be  living) 
fhall  be  grievoufly  puniflhed;  and  if 
they  be  dead,  their  heirs  fhall  anfw'cr, 
and  be  charged  with  the  debt.  And 
the  king  hath  commanded,  that  fheriffs 
and  other  aforefaid,  fhall  from  hence- 
forth lawfully  acquit  the  debtors  at  the 
next  accompt  after  they  have  received 
fuch  debts  i  and  then  the  debt  fhall  be 
allowed  in  the  exchequer,  fo  that  it 
fhall  no  more  come  in  the  fummonsj 
and  if  the  fherifF  otherwife  do,  and 
thereof  be  attainted,  he  fhall  pay  to 
the  plaintiff  thrice  as  much  as  he  hath 
received,  and  inall  make  fine  at  the 
king's  pleafure.  And  let  every  fhe- 
riix  take  heed,  that  he  have  fuch  a  re- 
ceiver, for  whom  he  will  anfvver ;  for 
the  king  will  be  recompenfed  of  all, 
of  die  iherifrs  and  their  heirs.  And 
if  any  other,  that  is  anfwerable  to  the 
exchequer  by  his  own  hands  fo  do,  he 
fhall  render  thrice  fo  much  to  the 
plaintiff,  and  make  fine  in  like  manner. 
And  that  the  fheriffs  fhall  m.ake  tri'lies 
to  all  fuch  as  have  paid  their  debt  to 
the  king;  and  t'ir.t  the  fammons  of 
the  exchequer  be  fhewed  to  ail  debtors 
0.2  that 
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et  que  ne  k  fra^  le  roy  prcndra  a  luy 
grevement. 


that  demand  a  fight  thereof,  without 
denying  to  any,  and  that  without 
taking  any  reward,  and  without  giving 
any  thing;  and  he  that  doth  con- 
trary, the  king  fhall  punifh  himgriev- 
oufly. 


(51  H,  3.  fiat.  4.  42  Ed,  3.  c.  9.    7  H.  4,  c.  3.) 


W.  I.  cs.  '-z. 


42  E.  3. 

7  H.  4.  ( 


( 1 )  Detts  le  royj]  Under  this  word  l^dehhum^  are  all  things  due 
to  the  king  comprehended;  and  not  onely  debts  in  their  proper 
lenfe,  but  duties  or  things  due,  as  rents,  fines,  illues,  amerciaments, 
and  other  duties  to  the  king  received,  or  levied  by  the  (heriffe: 
for  debt  in  his  large  fenfe  fignifies,  whatfoever  any  man  doth  owe, 
and  dehere  dkitur,  quia  deji  habere :  d^bitcri  enhn  deejl  quod  habety 
C'.inijit  creditor 25,  maxime  in  cafu  domini  regis. 

(2)  Lour  heires  re/ponderoHt.'\  That  is  to  be  underftood,  quoad 
reftitutic-nem,  fed  ncn  quoad  pa:nam'-,  that  is,  for  the  civill,  but  not 
for  the  criminall  part:  for  it  is  a  maxime  in  law,  pana  ex  deli6l9 
defundi  hisres  tena-i  non  debet :  and  againe,  /?/  rejiitutioncm,  non  in 
pasnam  hares  fiiccedtt. 

(3 )  Au prochei?i  account. '\  See  for  this  the  ftatute  of  51  H.  3.  Sta- 
tutum  de  Scaccario,  and  the  ftatute  of  W.  4.  Vet.  Mag.  Chart. 

fo-  33'  34. 

(4)  Et  tiel  receiver  pur  q my  il  ijoet  re/ponder.']  For  the  rule  of 
this,  and  like  cafes  of  the  king,  is,  rejp07ideat  fuperior. 

(5 )  Et  que  lafu7nmons  de  [chequer  a  touts  les  debtors,  queux  demander 
'vciidi  ont  la  i'ie-xv,  facetit  niovftrer  fans  de?iier  les  a  nulluy,  et  ceo  fans 
ricn  prcndcr  de  louer,  et  fans  runs  don\  tfc]  That  is,  the  proces,  to- 
get'i.er  with  the  ellreats  undc-r  tlie  feale  of  the  exchequer  fliall  be  , 
Ihewed  to  the  party  prefenrly  without  denyall,  and  freely  without 
any  thing  to  be  given  thercfoic,  upon  pain  of  grievous  fine  and 
innpriionmeiit. 


CAP.     XX. 


ipURFIEW  ef}  enfetnent  de  mis- 

frfrs  (2)    en  parkes  (1),  et  en 

'uivers  (3),  que  ft  ul  de  ceo  foil  attaint 

per   le  I'lrit  del plaintife  [^).,foye}:t  a- 

gardes  bones  et  h antes  mncndcs  (5), /S- 

lonquc  le  vimier  deltrefpas^  et  eit  lapri- 

fo>i:ncnt  de  trcis  ans  [b]^ et dillonq;  foit 

rent  a  le  volunt  le  roy  ( 7 )  ^fii  ad  de 

quoy  poit  ejlre  rent,   et  lors  irova  hen 

fueriie  que   il jammes  ne  mlsface  (8). 

Et  pi  neit  dont  poit  ejire  ifjint  rente^ 

ipres  id  prifonment  de  trois  ans^  ti'ova 

■inefme   le  fucrtie^  (9},  et  fil  ne  puipfe 

■  •        trover 


T  T  is  provided  atfo  for  trefpaflers  in 
parks  and  ponds,  that  if  any  be 
thereof  attainted  at  the  fuit  of  the  party, 
great  and  large  amends  ihall  be  award- 
ed according  to  the  trcfpafs,  and  fhall 
have  three  years  imprifoiiinent,  and 
after  fhall  make  fine  at  the  king's  plea- 
fure  (if  he  have  whereof)  and  then 
fhall  find  good  furety,  that  after  he 
fliall  not  commit  like  trefpafs;  and  if 
he  have  not  whereof  to  make  fine, 
after  three  years  imprifonment,  he 
fhall  find  like  furety}  and  it" he  cannot 

fiuJ 
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trcv.'r  lafuerty^forjur*  la  realme  ( lo). 
Etft  ul  dj  ceo  rette  folt  fugitive,  et  neit 
ierrey  ne  tenement  fufffcnt  pur  quoy  il 
foit  ejife  jvjiifie,  cicourt  *  come  le  roy 
cvera  ceo  trove  per  hone  erqueji,  foit 
demaund  de  countie  en  countie.  Et  fil 
r.e  veigne,  foit  ullage.  Purview  ejl 
enfement  et  accorde,  que  fi  ul  ne  fuijl 
dedeins  an  ei  le  Jour  pur  Ic  trefpai  fait^ 
le  toy  avera  le  fuit,  et  ceux  queux  il 
ti'ova  de  ceo  rettes per  ban  enquei%fer- 
ront  punies  per  niefme  le  inaner  en 
touts  points^  jicome'  defuis  eji  dit.  Et 
Ji  ul  tiel  niisfeifour  foit  attaint  y  qui  I  eit 
prife  en  fes  parkes  beojis  domejiei  ( 1 1 ), 
ou  outer  thoje  en  le  maner  de  robber ie 
{^12.)  en  venanty  ou  dunzirrant^  ou  en 
returnant,  foit  fait  de  luy  common  ley^ 
que  affert  a  celuy  que  ejl  attaint  de 
apert  robberie  et  larceny,  auxibien  a  la 
fuit  le  roy  come  dauter. 


find  like  furety,  he  (hall  abjure  the 
realn ;  and  if  a.iv  beinij  guilty  thereof 
be  fugitive,  and  iiave  no  land  nor  te- 
nement fufficient  (whereby he  maybe 
juftiti^d)  fofoon  as  the  king  (hull  and 
it  by  enquelt,  he  fhall  be  proclaimed 
from  county  to  county;  and  if  he 
come  not,  he  (hall  be  out-la  wed.  It 
is  provided  alfoand  agreed,  that  if  none 
do  fue  witl'.in  a  year  and  a  d^yfor  the 
trefpafs  done,  the  king  fhall  have  th  = 
fuit;  and  fuch  as  be  found  guilty 
thereof  by  lawful  enqueft,  fhall  be  pu- 
niftied  in  like  manner  in  all  points  as 
above  is  faid.  And  if  any  fuch  tref- 
pafllrr  be  attainted,  that  he  hath  taken 
tame  beafts,  or  other  thing,  in  the 
parks,  by  manner  of  robbery,  in  com- 
ing, tarrying,  or  returning,  let  the 
common  law  be  executed  upon  him, 
as  upon  him  that  is  attainted  of  open 
theft  and  robbery,  as  well  at  the  fuit 
of  the  king,  as  of  the  party. 


Capt.  Itin.  Vet.  Mag.  Chart.  155.  Rot.  Chuf.  17  H.  3.  m.  9.  (RegifV.  80.  in.  Raft.  651,  &c. 
Kel.  39.  2C2.  Dyer  238.  47  Ed.  3.  10.  9  H.  6.  i.  5  H.  5.  i.  19  H.  8.  9.  iS  H.  6.  21.  21  H.  7. 
21.  13  H.  7.  10.  12.  Fitz.  Barre,  83.  Keiiw.  114.  b.  2  Ed.  4.  4.  b.  9  H.  3.  ftat.  2.  c.  10,  II. 
1  Ed.  3.  ftat.  I.  c.  8.   I  H.  7.  c.  7.) 


The  caufe  of  the  making  of  this  flatute  was,  that  at  the  common 
law,  the  plaiatife  in  an  aftlon  of  trelpas,  (hould,  as  in  other  cafes, 
recover  no  other  dammages,  bat  according  to  the  qiianti:y  of  the 
trefpafie :  which  the  plainlife  for  trefpaiTes  in  parks  and  viva-'les 
cfteemed  at  a  high  rate;  but  the  country  comnioniy  found  the 
dammages  very  fmall ;  for  the  common_lavv'  gave  noway  to  matters 
of  p'ealare  ^wherein  raoft  men  do  exceed;  for  that  they  brought 
120  profit  to  thecommca-wealth;  and  therefore  it  is  notlawfull  for 
any  man  to  ereil  a  park,  chafe,  or  warren,  without  a  licence  under 
the  great  feale  of  the  king,  who  is  pater  pairirr,  and  the  head  of  the 
common  -wea!  th. 

(i)  Ek p:irksS\  This  is  underftood  of  a  lawfull  parke,  \v here- 
unto three  things  are  required  :  1.  A  liberty,  either  by  graunt,  as 
is  aforefaiJ,  or  by  prefcription.  2.  Jnclofure  by  pale,  wail,  or 
hedge.  And  3.  beafts  favages  of  the  parke,  for  the  which,  and  for 
the  name,  fee  the  firll  part  of  the  Inllitutes. 

But  this  ftatute  exten  ieth  no:  to  a  nomi.nacive  park  erefted  with- 
out la\vi|I!  warrant,  albeit  it  be  called  a  park ;  for  this  ftatute  is 
very  p^I!,  and  therefore,  as  hath  been  faid,  exten Jeth  oneiy  to 
a  lawfin  parke.  Bat  he  may  have  an  aftion  of  trefpaiTe  at' the 
common  law,  quare  daujum  fregit,  et  unam  daman  Ccpit,  Cifc. 

Under  this  word  park,  a  chafe  is  not  included. 

3H.6.  55.  8  E.  4.  5.    See  thefti-utesof  isR.a.c,  13.   X9H.  7.C3.  II.  14  H.  8. 
13.  7  Jac.  c.  13.  21  Jac.  c.  28.   3  Cor.  cap.  4. 

CL3  Tais 
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Temps  E.  2.  tit, 
aa'  fur  kftat. 
Br.  4S. 
Li.ii.fo.8£,S7, 


I.  Part  of  the 
Init.  fed.  378. 

9  H.  6  2.  iSH. 
6.2f.  19H.6.6. 
22  H.  6.  59. 
34H.  6.28.43. 
ID  H.  7.  6.  b. 
12  H.8.  10.  a. 
^jE   3.  ,3.34. 
38  E.  3.  10. 
cap.  1.  3  Jjc.  c. 
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*  71  H.  7.  21.  «  This  aft  extends  not  to  a  foreft  in  the  hands  of  a  fubjedl,  for 

the  law  is  fo  penall,  as  it  fhall  not  be  taken  by  cquitie. 

(2)  Misfe/auns,']  In  this  aft  is  underilood  when  a  man  either 
chafeth  in  a  park,  or  by  bow,  or  other  engine  endevoureth  to  kil 
feme  of  the  game  of  the  park  againft  the  liberty  and  priviledge 

f  30E.  3.f.  II.  of  the  park,  f  and  not  when   the  lord  of  a  park  takes  beads  to 
the  countefTc  of    agiftment  in  his  park,  and  the  owner  breaks  the  park,  and  takes 
t  o  s  ca  e.         them  away  without  agreement  for  thei:-  pafture,  for  it  is  not  within 
theie  words,  de  makfaSoribus  in  parcis,  h?cau('e  the  trefpafle   con- 
cerneth  not  the  liberty  of  the  park  by  chr.fmg  of  the  game  there- 
of, but  a  coUaterall  trefpalle,  et  Jic  de  fimiiibui , 

(3)  Fi-vers  or  'viviers.']  This  being  a  French  word,  fignifieth 
fifh-ponds,  or  waters  wherein  fi(h  are  kept  and  nourifhed ;  which 
being  a  matter  of  profit,  and  increafe  of  viftuals,  any  man  may 
ereft;  and  that  in  legall  underllanding  it  fignifieth  a  fifli-pond,  or 
waters  where  fiih  are  kept,  it  appears  by  our  ancient  authors,  who 

Brit.  fo.  34.         wrote-foone  after  this  time  :  for  Britton  faith,  Juxi  de  luajlfait  per 

eux  en  parks  i^  en  -ui-vers,  de  'venifcn  tS  depejfjon,  iS  de  conies,  <^  auter 

[  200  J  dejiruition  per  eux  faits  en  gar r ens  :  where  he  apply eth  nienifon  to 

parks,  pe£on  to  'vi-uers,  and  conies  to  warrens.      And  Fleta  agreeth 

Flet.lj.  2.  c.  36.    with  him,   for  he   faith,  De  feris  et  pi/cibus  poteji  fari  fitrtum  :  ex 

benignitate  tan:en  principis  ccnjiituitur,  ne  quis  fro  hujufmodi  furto  vi- 

ta?n  perdat,  neque  membra  :  ccnjlitutio  quidem  talis  ejl,  proijijiim  efi  de 

nalefaBoribus  in  parcis  et  'vivariis,  quod  ad  Jedarn  querent  is  ft  ativt 

adjudicentur emend^e,  l£c.  and  reciteth  fummarily  this  aft;  and  fo  it 

Vide  hie  cap.  i.   is  taken  before  in  this  verv  parliament,  cap.  i.  for  fifli-ponds,  or 

places  where  fifh  are  kept,  in  thefe  words,  ne  curge  en  auter  parke, 

Bradl.li.  3.  fo.      ne  pip!  en  auter 'uiver.     And  Brafton,  who  wrote  a  little  before 

ii7'  our  ftatute,  coupleth  them  together  in  the  charge  given  by  the 

juftices  in  eyre,  as  our  ftatute  doth,  viz.  De  malefattoribus  in  parcis ^ 

et  'vi'variis. 

F.N.B,  88.  H.  It  appeareth  in  the  Regiiler,  that  there  be  divers  formes  of 

writs  for  fiQiing  in  his  pifcarie:  one  writ  is,  quare  in  'vi'variis  Juis 

pijcatus  fuit  :  another,  quare  in  feparali  pifcharia  ipjius  A.  pi/cat  us 

fiiit,  ^c. 

n;cc.  1.  Art.         Therefore,  as  fome  have  ftretched  this  word  too  far,  extending 

l"''^"^fi'^\'s  '^*    '^^  ^°  warrens  of  conies,  which  they  might  as  well  under  the  ge- 

-"^  H  7'  21  *        nerality  of  the  word  [vivarium]  extend  it  to  forefts  and  chafes 

T.N.B'.'cj.i.        (fof  they  be  loci  ubi  vi-ventes  cu/iodiuniur)  whereof  you  have  heard 

before;  fo  fome  would  reftraine  this  word  to  fiili-ponds  onely  that 

be  in  parks,  which  is  exprcfly  againft  both  the  letter  and  meaning 

of  this  aft,   and   the    fiih-pond  concerneih    nothing    the   libeny 

and  priviledge  of  the  park,  whereof  alfo  a  touch  hath  been  given 

before. 

If  a  man  committeth  a  trefpafle  in  the  fidi-pond,  &c.  of  another, 
by  taking  and  carrying  away  of  water,  he  is  no  mif-feafor  within 
this  ftatute;  but'if  he  let  out  the  water,  to  the  end  to  take  filh,  he 
is  a  mif-f.afor  within  this  ftatute,  or  he  muft  fiih  there,  if  he  be 
within  the  danger  of  this  law,  for  collaterall  trefpafles'lt^pither  in 
parks,  nor  filh-ponds,  &c.  are  within  this  aft.  ^ 

And  if  one  hunt  in  a  park,  or  fifti  in  a  pond,  kc.  though  he  kill 

no  deer,  nor  take  any  fiih,  yet  this  is  a  mif-feafauns  within  this 

ftatufe. 

RejlR.  III.  b.  (^)   Pj.,-  le/uit  del  plainti/e.]    This  fuit  is  intended  in  an  aftion 

4.7  E.  3.  10.  b.     pj-  i^rcfp.i:,  but  the  writ  n:iuft  rehearfe,  and  be  grounded  upon  this 

8  ftatute  i 
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llatute ;  for  ic  is  a  miximtf  in  the  common  la.v,  that  a  ftatutc  maJc    5  W-  5- 1-  2E  4- 
in  the  affirmative,  without  any  negative  expreffed  or  implyeJ.,  doth    p^?^  /*,' 
not  take  away  the  common  law :  and  therefore  ia   this  cafe  the    g''  ^  '   7^^  ' 
plaintife  may  either  have  his  remedy  by  the  common  law,  or  upon    j^jet  23S.  Lib. 
-the  ftatuce ;  if  he  bring  his  aition  of  trefpiffe  generally  without    la^r.  iCift.  585. 
•grounding  the  fame  upon  the  ib-'.iite,  then  he  waiveth  the  benefit 
of  the  ftatute,  and  tak;ith  his  remedy  by  the  common  law. 

The  prefidents  of  this   adlion  arc.   AJ  refpondeadHm  tarn  domino    yEl.Derz;?. 
rtgi,  quam  parti  querenii :  end  yet   by  t.'ie  Regifter,  he  may  have    Rtfei:.  ubl  lup, 
this  in  his  owne  name,  and  that  miv  be  gathered  by  ijome  of  our 
books,  quoted  before  in  this  feciion,  in  :he  margent. 

(5)  Soicut  agardes  boxes  et  hautes  euninds.']  l^f  thefe  words  [iliall 
be  awarded  good  and  large  amencis  ]  if  tjie  dammages  b^  too  fmill, 
the  court  hath  power  to  increafe  the  dammages,  for  this  word 
{award]  properly  belongeth  to  the  court. 

(6)  Et  eit  la prifomrunt  de  trcis  a>is'\    Both  damnages  and   im-    DeruMfup. 
.prifonment  concerne  the  plainiife,  and  therefore  the  kin2;s  pardon    '5  E'  D.er  323. 
cannot  difpenfe  with  tnem  :    but  the  rar.rome,  the  findiig  of  furety,   ^    '*    '^' ^°9- 
and  the  forejuring  of  t  e  rea'me  are  panilhments  exemplarie,  and 

concerne  the  king,  and  therefore  he  may  pardon  the  fame. 

(7)  Et  dillonque  fait  rent  a  U  voluat  U  roy.J  And  after  ihall  make 
fine  at  the  kings  pleafure. 

See  before  for  the  expofition  of  thefe  words,  cap.  4.  Vide  hie  cap.  4. 

(8)  Et  Ion  troz:a  bone  furety,  que  iljammes  tie  misf ace, "^    And  then  F  2OI   1 
Ihall  finde  good  furety,  that  after  he  ihall  not  mifdoe. 

■   This  furety  muft  be  by  recognifance  to  the  king,  and  not  to  the   f^"'-  2+H.  7. 
plaintife;  for  example,  the  fureties  in  10  1- and  the  defendant  in    ^'^.'^^^^^ 
40  1.  the  condition  muil  be  generall,  and  not  retrained  to  that  park,    j,  {{.%.  Cor 
or  vivary :  for  example,  ^twdipfe  in  aliquibus parcis  et  'vi-variis  centra    Reg;.  Ro:.  480. 
farmamflatnti  pr^edid*  amplius  non  mulefaciet,  Uc. 

(9)  Le  roy  ai,-€ra  iefute.]  Hither  by  indiflment,  information,  or 
aftion  of  trefpalle  upon  this  aft. 

(10)  Forjwe  k  realms.'^   Fleta  tranflating  this  aft  into  Latine,    Fleta,  1.  i.e.  36, 
faith,  abjurabit  regnum,  and  fo  doth  the  Regiiler;  and  Brafton  ufeth    '^fg  ''f-  ^°-  '••* 
the  fame  word  in  cafe  of  felony,  abjurabit  regnum.  ^^  .' ' '"  '*' 

And  Britton  ufeth  our  word,  fo.jure  ncflre  realme,  and  f^l.  25.  in    B..^  tj.7.  2-. 
the  fame  cafe  he  uTc.h  the  word  ot  abju.ation. 

It  figniheth  in  law  a  perpetual!  baniihment  of  the  defendant  out 
of  tlie  realme,  wiiich  to  obferve  he  biijdeth  hiraielxe  by  oath,  for  fo 
much  is  implied  in  tiiis  word  forjure,  or  abjure,  which  properly 
iignifieth  to  forUveare  the  realme. 

By  the  common  law  no  man  can  be  exiled,  or  banillied  out  of  his    N'^ig-  Chxt.  c. 
country,   but  in  cafe  of  abjuration  for  felony:  in  all  other  cafes    ''9« 
exile  or  baniihment  ought  to   be  done  by  autr.ority  of  parliament 
(as  here  it  is)  and  fo  are  our  books  that  fpeak  of  exile  or  baniihment 
to  be  underftocd. 

If  fuch  a  perfcn,  as  bath  forjared  of  abjured  the  realme,  returne 
againe,  he  fliall  be:  punifhed  at  the  kings  fuit  for  the  perjury,  and 
high  contempt. 

(11)  Beafts  dsmc;ls.'\  This  is  underftood  of  kine,  oxen,  (beep, 
and  other  dom.efacall  beails  within  the  park. 

If  there  be  witriin  :h2  park  tame  dcere,  and  mifdoers  come  to  10  E.  4.  15.  b. 

himt  and    kill  vcrifjn,  and  they  kill  a  tame  deer?,  and  carry  Sramf.  PI.  Cor. 

it  away,  not  knowing  the  facie  to  be  a  tame  deere,   this  is  no  ~^'  "• 

Q.4  felony. 
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felony,  for  tlie  intent  maketh  felony,  and  fo  are  the  books  to  be 

intended. 
^^•^^  r>^^i^f  t^^         (12)   En  le  manner  de  robbery.']   In  this  aft  robbery  is  takeii  in  a 
jnftit.  left.  501.  i^j.gg  ^gj^^g .  ^^g  ^j^g  g^^  p£^^  ^f  ^jjg  Inftifeutes. 


CAP,     XXI. 


T^ N drclt des  ierres  des  heires  de'tm 
'*—'  age.,  queux  font  en  le  garde  lour 
feigniors :  purview  eji^  que  les  gardeins 
les  gardent.,  et  fujleinent^jans  dejiruc- 
iion  falre  en  tout  rien  :  et  que  de  iiels 
manners  des  gardes  foit  fait  en  touts 
foints  fdonque  ceo  que  eji  cont eigne  en 
la  graund  charter  dcs  franchifes  fait  en 
temps  le  roy  H.  pier  le  roy  que  ore  eft^ 
Magna  Charta,  cap.  4,  5,  &  6.  Et 
^ue  ijfintfcit  ufe  dcformes.^  et  per  mefme 
le  manner foient  gardes  les  archivefque- 
ries.,  evefqueries*^  abbies.,  efgiifes.^  et  dig- 
nities en  temps  de  vacation.  Vide 
Artie'  fuper  Chartas  cap.  18. 

•  [  202  ] 


T  N  right  of  lands  of  heirs  being  with^ 
in  age,  which  be  in  ward  of  their 
lords;  it  is  provided,  that  the  guar- 
dians fhall  keep  and  fuftain  the  land, 
without  making  deftru6bion  of  any 
thing ;  and  that  of  fuch  manner  of 
wards  ftiall  be  done  in  all  points,  as  is 
contained  in  the  great  charter  of  li^ 
bertics  made  in  the  time  of  king 
Henry,  mther  to  the  king  that  now  is, 
and  that  it  be  fo  ufed  from  henceforth. 
And  in  the  fame  manner  (hall  arch- 
biihopricks,  bifhopricks,  abbacies, 
churches,  and  all  fpiritual  dignities  be 
kept  in  time  of  vacation. 


(Bro.  Waft.  32.  37  40.  6S.  J07.  137.   i  Inft.  54.  Bro.  Waft.  5S.  Regift.  71,   9  H.  3.  flat.  i. 
c.  4.  6  Ed.  I,  flat.  I.  c.  5.   13  Ed.  1.  liat.  i.  c.  14.  28  Ed.  i.  flat.  3.  c.  18.  36  Ed.  3.  c.  13.) 


Mag.  Chart, 
c  4,  5,  6. 


This  a£l  both  to  heires  in  ward,  and  the  cuflody  of  archbifhop- 
.  ricks,  bi{hopricks,  &c.  during  vacation,  is  but  a  confirmation  of 

Chart,  ca!  18.      ^^^  iUtute  of  Magna  Charta,  cap.  4,  5,  6.  whereof  there  you  may 
reade  at  large. 


CAP.   xxri. 


7^  E  S  hi-irei  martes  delns  age.^  fans 
le  gree  de  lour  gardeins.,  avant 
que  ils  aver  ont  paffes  lage  de  xiiii.  ans, 
Joit  fait  fdonque  ceo  que  ejl  contenue  en 
le  purveiance  de  Merton^  cap.  6.  Et 
de  ceux  que  ferront  maries  fans  le  gree 
de  lour  gardeins  puis  que  ils  avercnt 
paffes  lage  de  xiiii.  a'iSj  le gardein  eit  le 
double  value  de  fon  mi:riage.,folonqnc  le 
tenour  de  mefme  le  purveyance.  Ouf 
ter  ceo  ccux  qufux  averont  fujlrct  le 
mariage  ( i ),  rendant  le  droit  value  del 

Xnaria^e 


C\  F  heirs  married  within  age,  with- 
out the  confent  of  their  guar- 
dians, afore  that  they  be  pad  the  age 
of  fourteen  ytars,  it  (hall  be  done  ac^ 
cording  as  it  is  contained  in  the  fta- 
tute  of  Merton.  And  of  them  that 
fhall  be  married  without  »he  confent 
of  their  guardians,  after  they  be  paft 
the  age  of  fourteen  years,  the  guar- 
dian Ihall  have  the  double  value  of 
their  marriage,  after  the  tenour  of  the 
fame  acl.     Moreover,  fuch  as  have 

with- 
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withdrawn  their  marriage,  (hall  pay  the 
full  value  thereof  unto  their  guardian 
for  the  trefpafs,  and  neverthekfs  the 
king  ihali  have  like  amends,  accord- 
ing to  the  fame  a6t,  of  him  that  hath 
fo  withdrawn.  And  of  theirs  females, 
after  they  have  accomplifhed  the  age 
of  fourteen  years,  and  the  lord  (to 
whom  the  marriage  belongeth)  will 
not  marry  them,  but  for  covetife  of  the 
land  will  keep  them  unmarried;  it  is 
provided,  that  the  lord  fiiall  not  have 
nor  keep,  by  reafon  of  marriaee,  the 
lands  of  fuch  heirs  females,  more  than 
two  years  after  the  term  of  the  faid 
fourteen  years.  And  if  the  lord  with- 
in the  (aid  tv/o  years  do  not  marry 
theni»  then  (hail  they  have  an  adion 
to  recover  their  inheritance  quit,  with- 
out giving  any  thmg  for  their  vrard- 
(hip,  or  their  marriage.  And  if  they 
of  malice,  or  by  evil  counfel,  will  not 
be  married  by  their  chief  lords  (where 
they  ihall  not  be  difparaged)  then 
their  lords  may  hold  their  land  and 
inheritance  untill  they  have  accom- 
plifhed  the  age  of  an  heir  male,  that  is 
to  wit,  of  one  and  twenty  years,  and 
further  until  they  have  taken  the  va- 
lue of  the  marriage. 

(Cro.  El.  469.  Stat  Merton,  cap.  6.  Co.  Ent.  262.  Fitz.Gard.  59.  71.  Bro.  Card.  S6.  6  Rep. 
71.  Regiil.  161.   13  Ed.  J.  flat.  i.  c.  55.  Repealed  by  I2  Car.  2.  c.  24.) 

The  ftatute  of  Merton  provideth  (as. hath  been  faiJ)  that  if  Mertan,  cat>.  6. 
any  lay-man  ravifh  an  heire,  or  det.in  him  within  the  age  of  21  F.  3  19,20. 
14  yeares,  that  then  the  gardien  fnould  recover  the  value  of  the  ^'o  'p  ^""^'*' 
marriage  againll  the  raviiher  together  with  the  infant  and  his  lands,  judgement  251. 
and  that  the  defendant  Ihould  be  innprifoned  untiil  he  hath  recom- 
penced  the  plaintife.  Sec.  and  further,  untill  he  hath  fatisfied  the 
king  for  the  crefpafre. 


mariage  al  gardeln  pur  le  trefpajfey  et 
jalenuins  le  roy  eit  les  amends  foionque 
me/me  le  purveyance  de   celuy  que  le 

avera fuJlreU  IVeJim.  7..  cap.  25'  -^t 
desheires females  {2), puis  que  tls  avc- 
rent  accompH.es  lage  de  xiiii.  afis^y  et  le 
feigntor  a  que  le  mariage  appent  celes 
ne  voudra  marierj  mes  pur  covetife  de 
la  terrej  les  voudra  tener  difmarie. 
Pwvieiv  ejl,  que  le  feigntor  [^  ne  poit 
aver  ne  tener  per  enchefon  del  mariage 
(6),  les  terres  (5)  a  tielx  heires  fe- 
males oufire  deux  ans  apres  la  terme  de 
lavantdit  xiiii.  ans  (4).  Etjilejeig- 
nior  dt'ins  les  deux  ans  ne  les  rnaricy 
donques  eiant  els  aiiions  de  recover  lour 
heritage  quietment  fans  rien  done  pur  le 
garde.,  ou  pur  la  ipariage.  Et  Ji  els 
pur  malice^  ou  per  malveis  counfel  ne 
fe  voiilent  (j)  pur  lour  chiefe  fcigniors 
marier.,  ou  els  nes  font  difpara^es.,  que 
les  feigniors  teignent  la  t^rre.^  ei  la  he- 
ritage ffque  al  age  del  enfant  makj 
cefiafcavoire.,  xxi.  ans,  et  otifier  jefque 
ils  eiant prijes le  value  [S)del mariage. 


I  nis  aft  dothfirll  confirme  the  ftatute  of  Mei  ton,  both  concerning 
the  raviihment,  and  alfo  concerning  the  forfeiture  of  mariage  :  and 
provideth  further,  that  of  them  that  be  above  the  age  of  14  yeares 
(over  and  above  the  double  value  cf  the  marriage  after  tender 
made  according  to  the  ftatatc  of  Merton  to  hs  recover-d  agai*ift 
the  heire)  the  gardien  ftiall  recov  er  again  ft  the  raviiher  or  detainer, 
the  heire  being  maried,  the  full  value  thereo.f  and  the  king  Ihall 
have  alfo  like  amends  according  to  the  laid  aft. 

(I)  Ccux-  que  a-jer(hit  fufnt  le  jiw^.lage.']  That  is,  the  ravi.Tier 
or  detainer  of  the  heircjand  which  married  the  heire  after  14,  and 
before  21. 

This  extendeth  after  14,  as  well  to  ecclefiafticall,  as  lay  perfors, 

which 


[203] 
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which  tliG  ftatute  of  Merton  of  a  ravifliment  before  14,  doi;Iinot,but 

to  lay  men  oasly.       ' 

?-'h^6'  'n^'  ^^^  ^^  '''"  heires females?^  The  mifchiefe  before  this  aft   was, 

35 H.  6.  G°<ird.     *!^^'  vvhereas  the  heire  female  after  her  age  of  \\  ycarcs,  ought  of 

71.  39H.6.C.2.    right  to  be  out  of  ward,  the  lord  for  covetoufneflewould  not  marry 

i'.N.B.  143.  d.     them,  but  keep  their  lands  at  their  will  and  pieafare  many  yeares 

after  their  age  of  14,  againfr  the  which  wrong  tliis  iialute  provideth 

remedy,  and  was  made  for  the  reliriiiiit  of  the  vviong,  and  in  truth 

-  for  the  advantage  of  the  lords. 

%i.  u!  '  ^'  °'  '^^^  ^^''^  ^"^'^  ^''^  occafioned  to  explain  a  place  in  Braclon,  Fcemina 

14..  'vel.  15.  a'njorum  poteji  di/bonere  domui  Jluv,  et  habere  cone  ct  ke^, 

^c.     Which  word  [cofie]  is  millaken  iu  the  imprefiion,  for  it  ihould 

be  caver  et  hj;  and  for  cozier   we  ufe  cofer  at  this  day,  changing 

the  f  to  any,  (which  is  ufual!)  fo  as  at  that  age  like  a  good  hiifwife 

fhee  is  able  to  difcerne  what  things  are  in  ahoufhold  fit  to  bee  kept 

in  cofer  under  locks  and  key  ;  and  the  rcafon  wherefore,  if  the  heire 

female  of  a  tenant  by  knights  fervice  be  of  the  age  of  14  years  at 

the  death  of  her  aimcefier,  fh-e  laall  not  be  in  ward,  is,  for  that  ibe 

See  the  iirfl  part  is  -viri pcttns,  and  can  govein  an  houfaold,  and  may  marry  an  huf- 

!^S>^"!"^'^""'^^*   band,  which  may  doe  knights  fervice. 

i^j,  104.         j£  ^  ^,^^^  \\'\x)ci  two  daughters   and  dieth,  the  one  above   the 
age  of  14,  and  the  other   within  the  age  of  14,  the  lord  fliali 
have  the  wardfiiip  of  the  body  of  her  within  age,  and  the  moiety 
of  the  land. 
35  ^'  ^'  5-'  (3)   Pur'vieiv  ejl  que  lefeignlor.']    I.  Every  Io;d  is  not  within  the 

purview  of  this  ad.     The  heire  female  (hall  enter  upon  the  lord  by 
polleriority,  becaufe  her  marriage  belongs  not  unto  him. 
35H.  6.ubl  2.   If  the  lord    graunt   the    raariage    of  the   heire   female  to 

l^P'^j"  one,   neither  the    grauntor    nor    the     grauntee    fhall    have    two 

years,  but    the  heir    female  fhall    enter   at  her    age  of   14,  for 
the  grauntee  cannot  hold  the  land,  and  the  grauntor  hath  not  the 
mariage. 
35  H,  6.  ubi  fu-        3.  So  it  is,  if  the  king  graunteth  the  wardlhip  of  the  body  of 
!'"•  the  heire  female,  fhe  fliall  fue  her  livery  at  her  age  of  fourteen, 

for  neither  the  king  nor  his  grauntee  can  hold  the  land  during  the 
two  yeares. 
35  H.  6.  5z.  (4)   Per  z.ans  oulcr  les  14.  ans.'\   By  this  is  anderflooi  that  the 

lord  Oiall  not  have  the  2  ye.ires,  but  where  the  heire  female  was 
within  the  age  of  14,  at  the  death  of  her  auncefter,  and  in  ward  to 
the  lord. 

(5)   Lcs  tcrres.'\   Here  a  mefnalty  that  is  holden  is  underftood, 
thoue^h  this  ftatute  fpeak  of  lands  one!y. 
35H.  6.  ublfu-         (6)   Per  en  chef  on  de  mariage.']    Cejfante  cattfa  cejfat  effeclus,   and 
?'•*•  therefore  if  within  the  two  yeares  the  lord  marrielh  tne  heire  fe- 

male, the  heire  female  fhall  prefently  enter,  becaufe  for  that  caufe 
the  two  yeares  are  given. 
[  204  ]  If  the  gardien  marry  the  heire  female  after  the  age  of  1 2  yeares, 

he  fhall  not  detaine  her  land  but  untill  her  age  of  14,  for  the  caufe 
ceafeth. 
F.N.B.  143.  d.  gg  -J.  j^j  jf  jjjg  auncefter  marrieth  his  heir  female,  and  dieth  before 

fhec  attain  to  her  age  of  14,  the  land  fhall  be  in  ward,  but  the  lord 
fhall  not  have  the  2  years, 
^r  H.  !S  4c.  tit.        And  it  is  to  be  obferved,  that  the  lord  hath  thefe  two  years  by 
Oa^rd.  71.    ^        iorcQ   of  this  a£l,  and  not  as  gardien,   becaufe   his  gardienfhip 
ended  at  her  age  of  14,  and  therefore  a  writ  of  dower  doth  notlie 

againfi: 
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jigaind  him  during  thofe  two  yeares,  bccaufe  he  holdeth  not  the  land 
us  gardien. 

Aad  for  that  caufe  if  the  lord  tender  to  her  a  marriage,  and  Tae  SjH.e.GanLyi. 
within  the  two  years  marry  her  klfe  elfewhere,  there  lieth  no  for- 
feiture of  marriage  againft  her. 

(7)  Et  fi  els  per  malice  ou  maJ-jeis  ceunfel  ne  foy  voiUentt  &c.] 
Here  the  a£l  in  hatred  of  contradidioa  and  difobedience,  in  odium 
contradidicnis  et  dijabedientia,  giveth  to  the  lord  her  lands  untill 
her  age  of  21,  &c  but  he  holdeth  not  the  lame  as  gardien  for  the 
caufe  aforefaid. 

Of  this  whole  zBt  Fleta  faith  thus,  de  fcemellh  14  annos  babentibus,  fleJ^a*  ••  i-  «=•  **• 

fuiius  dcmixi  fui  marita7ium  comtetens  medio  ie;::i ere  ncn  obtulerintt 
nJiter  provijum  eji,  quod  aegligentia  aominerum  bujujmoai  talibus 
bteredihus,  ncn  fit  dammjoy  fed  retenta  bareditate  per  duos  annos  poft 
X^anaosj  earn  b/eredlbus  fine  coHtradiSicne  reddere  non  contradicanti 
qucdfi  infra  tetatem  competenter  et  palam  ccntulerint,  tpfaque  maritari 
non  confenjerinty  tunc  ufqu:  ad  atatem  mafcuUnam  btereditcUem  talium 
impune  poterint  retinere  ukerius  quam  per  duos  annos ,  pro  fine  maritagii, 
ct  in  odium  contradiciioms  et  inobedieatia. 

(8)  Oufier  jefque  ils  eient  prifes  le 'value.]  Here  the  profits  are 
accounted  to  goe  in  fatisfaAion  of  the  value.  Fide  leftatute  de 
Mertcn  cap.  6. 

U  the  lord  grant  orer  the  wardlhip  of  the  body  onely,  neither 
grauntor  nor  grauntee  ihall  take  the  advantage  of  this  branch. 


CAP.     XXIII. 

IDUR VIEW  ejl  enfementy  que  en  T  T  is  provided  alfo,  that  in  no  cit}', 

city^burghyVtlUyfaireyne marches  borough,  town,  market,   or  fair, 

tufoit  nul  home  foreitiy  que  fait  de  crji  there  be  no  foreign  perfon  (which  is 

realme  (i),  difireine  pur  dette   (2),  of  this  realm)  diltrained  for  any  debt 

dont  ilnefi  dettour  ou  pledge^  et  que  le  wherefore  he  is  not  debtor  or  pledge; 

froyferra  grevoujement  pun'iey  et  fens  and  v/hofoever  doth  it,  Ihall  be  griev- 

delay  foit  le  dijireffe  dd'tver  per  les  bai~  cully  puniflied,  and  without  delay  the 

Ufes  due  lieuy  ou  per  outer  bailifes  le  diftrefs  Ihall  be  delivered  unto  him  by 

rsyyfi  mefller  ftit,  the  bailiffs  of  the  place,  or  by  thie 

king's  bailiffs,  if  newi  be. 

17  E.  3.  Sta.  2.  c;  17. 

The  mifcKiefe  before  this  ftatute  was,  that  divers  cities,  the""'^ 
cinque  ports,  boroughs,  towns  corporate,  &c.  within  this  realme,         1 
did  daime  fuch  a  cullome,  that  if  a.iy  of  one  city,  fociety,  or  mer- 
chant guild  were  indebted  to  any  of  another  city,  fociety,  or  mer- 
chant guild,  if  any  other  of  the  fame  city,  fociety,  or  merchant 
guild  that  the  debtor  was  of,  cane  into  the  city,  fociety,  or  merchant 
guild  whereof  the  creditor  was,  that   he  would  charge  fuch  a  fo- 
reinerfor  the  debt  of  the  other;  which  cuftomes  are  taken  away  by 
this  ftatute,  whereof  Fleta  teacheth  in  thefe  words;  ^//«///^r/ya^   Fieta^ H.  2.  c.  56. 
bominis  in  feriis,  mercatis,  ci'viiaiibus,  burgisy  etfecdis,et  in  jurifdic-    Cap^Itin'  in 
ticnibus fids  allquos  tranfr.intis  defezdis,  <vel  jarifdidioKibus  fuis  nullaie-    ,  '^"J     °^'  ^*^* 
nus  exijientes  ad  querimoniam  alicujus  inve mentis  plegios  de  profequendo      '  /   "* 

impedire,        \ 


y 
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tmpedire,  dlji  ringer  e  et  gram  are  pro  alieno  dehifo,  cvjus  non  fuerit 
plegius  nee  debitor,  imponentes  ei  quod  erat  tali  debitor i  affinis,  u't  de  una 
focietate  niel  ci%>itate,  et  hnjufinodi  et  impune  :  propter  quod pro'vifum  ejt, 
et  inhibit um,  ne  quis  aliquem  forinfecum,  dum  plegius  non  fuerit  nee 
debitor,  pro  aliquo  debito  alie7io  alicuhi  dijlringat,  nsc  ad  aliquant  folu' 
tionem  ccmpellat,  et  quifecerit  gra-viter  punietur. 
Mirror,  cap.  5.  And  it  icemeth  by   the   Mirrour,  treating  of  this  chapter,  that 

*^'*-  +•  fuch  cuftomes  were  againft  the  common  law,  for  there  it  is  faid,  le 

point  de  torlioufnes  dijfrejfcs  duift  coufeitie  le  paine  de  roberie. 

(l)   ^e  foit  de  ceji  realme.'\   Thefe  are  materiall  words:  for  if  a 
merchant  ot  England  be  either  wrongfully  imprifoned  in  the  parts 
beyond  the  fea,  or  have  his  merchandifes  or  goods  taken  from  him 
there  wrongfully,  he  fhall  have  the  kings  letter  to  the  king,  prince, 
or  lord  of  that  territorie,  where  the  wrong  is  done,   wherein  the 
wrong  is  briefly  recited,  and  requeft  made,  quodfatisfaSlionem  debitam 
fc  jujlitia:  ccmplementum  ferifaciat,   i^c.   which  letters  of  divers 
Regift.  fo.  129.     formes  appeare  in  the  Regilter.     Now  if  he  be  deflitute  of  juiiice 
there,  then  may  he  either  have  the  kings  writ^^  arrejiofaclofuper  bonis 
mercatcrum  alienigen'  pro  tranfgrefjione  faSla  mercatoribus  Jngliee,  or 
X7  E.  3.  Stat.  2.   elfe   according  to  the  law  of  marque,  he  fhall  have  from  the  king 
*^'P*  '7-  letters  of  marque  or  reprifall  under  the  great  feale,  whereby  he  may 

41.5.  c.  7.  redrefTe  himfelfe  of  the  goods  of  any  of  the  men  of  that  territorie 
taken  within  this  realme.  And  it  is  called  the  law  of  marque,  of 
a  Saxon  word,  which  fignifieth  a  limit  or  bound ;  becaufe  feeing 
he  cannot  obtaine  juflice  within  the  limits  of  the  foreine  country, 
he  may  beredrefled  of  the  men  of  that  country  within  the  limits  of 
his  owne:  which  appeareth  by  the  ftatute  of  27  E.  3:  in  thefe 
47  E.  3.  ubi  fup.  words,  "  No  merchant  ftranger  be  impleaded  for  anothers  trefpafle, 
"  or  for  anothers  debt,  whereof  he  is  not  debtor,  pledge,  nor  main- 
"  pernor.  Provided  alwayes,  that  if  our  liege  people,  merchants, 
"  or  other  be  endamaged  by  any  lords  of  ftrange  lands,  or  their 
"  fubjefts,  and  the  faid  lords  (duly  required)  faile  of  right  to  our 
"  faid  fubjefts,  we  fhall  have  tlie  law  of  marque,  and  of  taking 
"  them  againe,  as  hath  beene  ufed  in  times  paft,  without  fraud  or 
"  deceit."  Wherein  many  things  are  worthy  of  obfervation;  and 
(amongft  them)  that  this  law  of  marque  extends  not  onely  to  mer- 
chants, but  to  all  other  the  kings  fubjcds.  And  this  law  of  marque 
in  fome  records  is  called  the  kings  right^yw  ;-fg-/Vw2,  becaufe  thereby 
he  doth  his  fubjecls  right:  as  taking  one  example  for  many,  in  tlie 
Rot.  Pari. an.  J I  parliament  holden  in  11  H.  4.  John  Kowley  of  Bridgwater,  in  h'S 
H.  4.  petition  prayed  the  king  that  he  might  take   marque  and  reprifall 

t/f  all  French. mens  goods,  (having  no  fafecondud  of  the  king)  to 
a  certaine  value,  for  certaine  his  fliips  and  other  goods  taken  by  the 
French  in  the  time  of  the  truce:  the  anfwer  of  the  king  was,  that 
upon  fuit  made  to  the  king,  he  fhould  have  fuch  letters  reqiiifitory 
as  are  needfull,  and  if  the  French  king  refufe/to  doe  him  right,  the 
NarfTr.33E.i.    king  will  then  fhew  his  right.   This  letter  of  marque  or  reprifall  was 
Coriregeicit.iS.   anciently  called  literamercatoria,  (becaufe  mo'.lcommonly  merchants 
Mat.  Paiisfo.      obtained  it)  litera  mcrcatorza  conceditur  mercatoribus  Anglis  centra 
$66  b.  rtercatores   Heynon,   Holland,   Zealand,  et   Frijland.     So    as  if  thofe 

words  [which  is  of  this  realme]  had  been  omited,  and  the  Uatute 
had  been  generall  in  the  noative,  thatno  foreine  perfons  flicuM  be 
didrained  for  any  debt,  wherefore  he  is  not  debtor  or  pledge-, 
this  had  taken  away  the  ancient  la.v  of  marque  or  reprifall  ; 
and  therefore  riecelTarlly  were  added  the  faid  words  [which  is  of 

thi^ 
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this  realme]  whereby  the  law  of  marque  or  reprifall  is  implyed  and 

^ved.  .,.,,.. 

(2)  Difireintpurdett.\  At  this  tune  a  capias  did  not  he  in  an  Z5E.  3-cjp.  7* 
aftion  of  debt,  but  is  given  by  the  ftatute  of  25  E.  3,  but  yet  this 
ftatute  doth  extend  to  the  capLis,  becaufe  the  capias  commeth-in  lieu 
of  the  dillrcs. 


CAP.     XXIV.  [206] 

7)  VR  VIEW  ejl  enfenunt^  que  nul  T  T  is  provided  alfo,  that  no  efchea- 
"*      eftbetor^  vifcount,  ne  autre  bailtfe  tor,  (herifF,  nor  other  bailiiF  of  the 

k  Toj  (i),  per  colour  de  fsn  office  (2),  king,  by  colour  of  his  office,  without 

fans  efpeciallgarr ant ['^)^oucctnmaHde-  fpecial  warrant,  or  commandment,  or 

ment  (4),  ou  certa'tne  autboritie  que  authority  certain   pertaining  to   his 

appent  a  Jon  office  (5)>  »^  d^J["fi  «"^  office,  difleife  any  man  of  his  freehold, 

borne  dejon  franktenement^  ne  de  ehofe  nor  of  any  thing   belonging  tr  bis 

que  appent  a  fan  franktenevunt.     Etfi  freehold;  and  if  any  do,  it  (hall  be  at 

afcun  Ufait^foit  a  le  volunt  le  diffeifes,  the  election  of  the  difieifee,  whether 

que  le  roy  de  fin  office  le  face  armnd^  a  that  the  king  by  office  ihall  caufe  it 

fanpteintyou  que  ileit  lacommsnley  per  to  be  amended  at  his  complaint,  or 

brief e  denowcX  difleifin  (6 ).     Et  celuy  that  he  will  fue  at  die  common  law  by 

queferra  de  ceo  attaint^  rendr*  les  dam-  z  writ  of  novel  dilTeiun ;  and  he  that 

mages  a  double  a  mefme  le  plaintife^  is  attainted  thereof  fnall  pay  double 

etferraen  le  grevous  mercie  le  roy,  damages  to  the  plaintiff,  and  fhall  bi 

grievoully  amerced  unto  the  king. 

(iR.a.c.90 

The  mifchiefe  before  this  ftatute  was,  that  efchaetors,  (heriEes, 
and  other  of  the  kings  bailittes,  would,  cchre  officii,  feiie  inta 
the  kings  hands  the  freehold  of  the  fubjecl,  and  tr.creby  diiTeife 
the  partie,  who  thereupon  to  his  intolerable  vexation  and  delay, 
was  put  to  his  fuit  to  the  king  by  petition,  for  which  this  flatuts 
provideth  remedy- 

(1)  Bailtff'e  le  rcj.]  Hereby  bailiffs  is  underflood  any  other 
officer  or  miaifter  of  the  kings. 

(2)  Per  colour  di  fin  e^ce.]   Co/are  officii  is   ever  taken  :n  malam  Pl.  coa. 
partem,  as  'virtute  officii  is  taken  ix  h:mam:  and  therefore  this  imply- 

cth  a  feifure  unduly  made  againft  law. 

And  he  may  do  it  colore  offi.cii  two  manner  of  wayes :  either 
when  he  hath  no  wariaat  at  all,  or  when  he  hath  a  warrant,  and 
doth  not  purfue  it. 

(3)  £/pecial  'warrant.}  That  is,  to  the  efchaetor,  fire,  a  diem 
clavfit  extremum,  mandamus,  or  any  other  of  the  kings  writs,  and 
office  thereupon  found  for  the  king. 

Likewife  to  the  &eri£"e  tne  kings  writ,  as  an  habere  facias feijittcm,  ^  e.  g.  Br.  r  -. 

or  the.like.  "  titOiSce  Lifs. 

By  this  ad  no  feifure  can  be  made  of  hnds  or  tenements  into  the  ^^'  f63. 

kings  hands  before  office  found,  and  fo  is  the  common  experience  ^*'''  ^^^"S^- 

2t  this  day.     See  the  ftatute  of  articuli  Juter  cart,  cap.  ig.  cf  2q  E.  A-r  rt*^.-  -.- 

x.Ujlat,deU»cdne.  /-     ^  >  A.t.  fu.^r  c... 

(4)    Gu   S:at 


10.    iO  £.. 

l/-r:. 


io6 
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*  17  E.  2.  afl". 
371.  32  E.  I. 

lb:<:.378.  4E  2. 

diiTeil.  10.  8E. 

2.  coron.  390. 
3E   3  coron. 
347.  .--•3C0. 
8E.3.38    15E. 
3-  exrcr.t  17. 
3iafr.28,  10E.3. 
47.  17  £.  -5.66, 
22  aO'.  96,  81. 
44afl'.  14    4^  E. 

3.  24.     6  afl"  pi. 
32.  7  H.  4.  41. 
13  H.  4.  13. 
Staml'.  pi.  cor. 
392,  193.  PI. 
com.   Morgans 
cafe,  12,  13. 
4E.  i.officium 
coronat. 

J  R.  3.  cap.  3. 
Stamf.  piserog. 
regis,  83,  84. 
•  [  207  ] 


Braa.  lib.  3.  fo. 
121.  b. 

Uric.  f->.  3,4. 
riet  li. I.e. 18. 25. 
Mirr.  ca.  I.  §  5. 


28  E.  3.  94. 
Mortimers  cafe. 
Kot.  Fail.  8R. 
2.  nu.  14.  the 
Prior  of  Moun. 
tegues  cafe  ail- 
judged  in  parlia- 
ment. 4H.6. 
39,  30. 


9  H.  7.  10. 

30  afl".  p.  5. 


(4)  Ou  comfnandementJ\  Under  thefe  words  are  comprehended 
rot  onely  the  king's  commandements  by  his  writs,  as  hath  been 
faid,  but  alfo  the  commandement  of  the  jullices  of  the  kings  courts 
of  juftice. 

*  A  man  was  indidled  before  the  IherifFe  in  his  tourne  of  felonie, 
upon  which  indidment  his  lands  and  chattels  were  by  the  IherifFe 
feifed  for  the  king:  afterward  before  jufticcs  affigned  he  was  ac- 
quitted, and  fued  out  a  certiorari  to  remove  the  record  into  the 
kings  bench;  which  being  removed,  he  prayed  there  to  have  re-^ 
Ilitution  of  his  lands  and  goods;  and  it  was  refolved  that  the  fhe- 
riife  had  not  warrant  to  feife  tlie  lands,  (before  he  were  attainted) 
and  therefore  that  he  fhould  fue  his  affife  againft  the  (herifFe  upon 
this  flatute.  It  was  further  ref  jlvcd,  tliat  if  the  IherifFe  fcife  lands 
by  the  commandement  of  the  jaftices,  then  is  the  fheriffe  excufcd, 
though  the  juftices  therein  did  erre;  and  if  he  did  it  of  his  ownc 
head,  then  had  the  party  remedy  by  an  alTife;  therefore  •  the  partie 
was  required  to  fue  out  a  writ  to  the  jullices  to  certifie  if  the  (eifurcf 
were  made  by  their  commandement. 

(5)  Ou  certain  auihoritic  que  appcnt  a/on  office.  ]  That  is,  ex  officio^ 
without  any  writ  or  commandement:  for  example,  when  the  ef- 
chaetor  taketh  an  office  njirtute  officii,  he  may  feife  the  land;  for 
this,  as  our  aft  faith,  doth  belong  to  his  office;  but  if  of  his  owne 
head  (as  hath  beene  faid)  he  feifeth  the  land  without  any  office, 
that  feifure  is  colore  officii,  and  therefore  the  affife  upon  this  ftatute  is 
maintainable  againfl;  him  in  that  Ccik,et/ic  de  ceteris. 

(6)  Per  briefe  de  novel  dijfeijin.']  This  is  put  for  an  example,  for 
he  may  have  any  other  writ,  or  aftion  againft  him. 

This  ftatute  is  made  in  affi.rmance  of  that,  which  ought  to  have 
been  done  by  the  common  law,  and  is  the  foundation  as  well  of  our 
book-cafes  abov^e-faid,  as  of  the  adls  of  parliament,  that  after  have 
been  made  concerning  undue  feifures  by  efcheators,  IherifFes,  and 
other  bailifes,  as  coroners,  and  the  reft.' 

And  if  it  dcth  appeare  to  the  court,  that  the  kings  officer  doth 
fcife  for  the  king  any  lands  without  warrant  againft  the  law,  in  an 
aftion  brought  againft  the  officer,  he  ought  not  to  have  any  aid  of 
the  king;  neither  doth  the  writ  de  domino  rege  inconjulto  lie  in  that 
cafe,  becaufe  that  which  is  done  by  him  is  void;  and  where  the 
■eaufe  of  aid  faileth,  there  no  aid  is  to  be  granted.  It  were  againft 
rcafon,  that  the  king,  who  is  the  head  of  juftice,  fhould  aid  him  in 
his  wrong;  and  therefore  this  aft  for  doing  of  wrong  in  the  kings 
name,  doth  give  t'.e  party  grieved  an  affife  againft  him,  wherein  the 
plaintife  fhall  recover  his  land,  and  double  dammages,  and  befides 
the  kings  officer  fiiall  be  in  the  grievous  mercy  of  the  king,  for 
doing  injury  in  his  name  to  the  iubjeft. 

Therefore  in  a  reall  aftion,  if  the  efchaetor  (of  whom  this  ftatute 
fpeaketh)  be  examined,  and  upon  his  examination  faith  generally, 
that  he  hath  feifed  the  lands  in  demand  into  the  kings  hands ;  this 
is  not  good,  and  the  aftion  fhall  proceed,  for  he  muft  fhew  the  caufe 
of  the  feifure,  (as  is  implyed  in  this  aft)  which  caufe,  if  it  appeare 
to  be  againft  the  law,  the  judges  of  the  law  ought  to  difallow  the 
fame. 


CAP. 
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CAP.  XXV. 

AT"  UL  mlmjier  le  rcy  (i )  ne  main-  'SJ  O  officer  of  the  king  by  them- 

"^       taim  (  2  )  per  luy^  ne  per  auier^  les  felves,  nor  by  other,  fhall  main- 

plees^  parols^  ou  befoignes  queux  font  en  tain  pleas,  fuits,  or  matters  hanging  in 

la  court  (3)  le  roy  (4),  des  terres,  te-  the  king'scourts,  for  lands,  tenements, 

nements^  ou  des  outers  chafes  (7),  piir  or  other  things,  for  to  have  part  or 

aver  part  de  ceo  (5),  oi<  outer  profit  profit  thereof  by  covenant  made  be- 

(6)  per  covenant  fait  (S).     Et  que  le  tween  them  j  and  he  that  doth,  fhall 

fra^  foit  punie  a  le  volunt  le  roy  (9).  be  punilhed  at  the  king^s  pleafure. 
Vide  Champertie  11  Ed.  i. 

(9  H.  7.  18.  15  H.  7.  1.  RegW.  182.  Raft.  119.  13  Ed.  i.  ftat.   1.  c.  49.  a8  EJ.  i.  c.  11. 
33  Ed.  I.  ftat.  3.) 


nullu 

provideth  againft  all  others.     Miaifter  regis  \v3.s  taken  in  this  kings  ^"^  jj^^'^h.X 

time  to  extend  to  the  judges  of  the  realrae;  for  in  the  cafeof  juftice  ^J^  -i.'m.35 

Heigham  for  a  fcandall,  and  reproachfuU  words  fpoken  unto  him,  &  34.  E.  i. 

the  record  laith,^ra/  honer  *  et  re-verenlia,  qme  tninifiris  domini  regis  C°'^  f^S^-   Ses 

attrihuuntur,  tpfi  regi  attribimntur ;  it  a  dedecus  et  infa-r.ia,  qu^e  mi-  "^''^^fter  the  29. 

.„    .       ,..'■'        9      .    ^  ■    r  •      •    /-  -  1-1  and  3 5  caapters. 

mjtris   aomtm    regis    tnferuntur^    ipji   regi     inferuniur :    in    which  ^     ,^0  i 

record  and  many  other   pf  that  time    \minifiri  regis^  extend  to         1-  -t 

the  judges  of  the  realme,  as  well  as  to  them,  tiiat  have  miniileriall 

offices. 

(2)  Ne  mainteine,  fee]  Of  maintenance  Ihall  be  fpo'cen  in  the 
expofition  upon  the  28  and  29  chapters  of  this  pariiament. 

(3)  ^euxfont  en  la  courf.]  By  tiiefe  words  it  is  declared,  that   Reg-ft.  i8j. 
regularly  champerty  is  tendeaie  placito,  and  therefore  a  fecfi'emenc   3^  Air,  p.  15. 
after  judgement  is  not  within  this  ftatute-  ^9  ^;  *"  Cham- 

(4)  Ea  la  court  le  rcy-l   That  is,  in  fome  of  the  kings  courts  of  ^*^^  l^\f. 
record.  S  E.  4..13, 

(5)  Pur  a'ver  part  de  c£o.\  Here  is  champerty  forbidden  by 
this  aft:  firft,  therefore  it  is  to  be  feene  what  champerty  is;  and 
fccondly,  whether  it  were  not  prohibited  by  the  common  law 
before  this  aft ;  and  laftly,  what  was  the  caufe  of  the  making  of  the 
fame. 

Champerty  is  derived  from  two  LatiTi  words,  campo  et  pari:,  and  Flet.  I.  a.  ca.  30. 
therefore  champerty  is  a  bargaine  with  the  demandant  or  tenant,   ^^ittpn,  to.  37. 
plaintife  or  defendant,  to    have   part  of  the   thing  in  fuit,  if  be    l'^  ^  ■*^'  ^_ 
prevaile  therein,  for  maintenance  of  him  in  that  fuit;  it  is  called    f.n.B.  i^t.  f. 
tampi  pars,  becaufe  be  ihall  have  a  part  of  the  field  or  land,  &c.  in 
demand,  in  the  ftatute   called //fyf/f/V/o  cow/^/Va/',  champertors  are    53  E.  i.  Vet. 
called  campi  participes,  and  are  thus  defcribed,  canpi  participes  funt,   AJa^.  Char.  fo. 
qui  per  fe,  ^el  per  alios  placita  movent,  ^vel  movtrifaciur.t ,  4t  ea  fids    9''^*'^* 
fumptibus profequuntur,  ad  campi  partem  'vel  pro  parte  lucri  babend'. 

Every  champerty  is  maintenance,  but  every  maintenance  is  not 
champerty,  for  champerty  is  but  a  fpeciss  of  maintenance,  which  is 
the  genus. 

It 
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It  was  an  ofFence  again  ft  the  cor-.imn  law ;  for  the  rule  of  law 
is,  culpa  ejl  fe  immifcere  rei  ad  fe  non  pertinent i.  And,  pendente  lite 
nihil  inno'vetur. 
Eraa.  1. 3. f.  117.  Brafton,  who  wrote  before  this  ftatute,  rehearfing  the  articles  en- 
Fiet.  li.  1.C.20.  quirable  by  the  juflices  in  eyre,  {?iil\v,  dd  excejjibus  mic'yet  alioruni 
Bnt.  ubi  fupra.  baUvorum,fi  quant  litem  fufcita'verint,  cccaftone  habendi  terras  •velcuj- 
Vet!  Me  *  todiaSy  vjI  perquirendi  denarios,  'vcl  alios  profeiius,  per  quod  jufiitia  et 
Chart,  :5i.  'Veritas  cccultetur,  vel  d'ilationem  capiat ;  and  Fleta  ae;reeth  with  him, 

where  it  is  faid,  per  quod  jujlitia  it  'Veritas  oicultetur\  it  appeareth 
that  the  end  of  champerty  and  maintenance  is.to  fappreffe  juftice  and 
truth,  or  at  kaft  to  work  delay,  and  therefore  it  is  malum  in/e,  and 
againllthc  common  law. 
Mirror,  c.  i.§  5.        And  the  Mirror  faith,  en  perjurie  chiontt   isJC.  touts  ceux  minijlers 
le  roy,  que  mainteincnt  Jaux  act  ions,  faux  appeales,  on  J'attx  defences  a 
efcient. 
XI  H.  6.  io.  II.        An  a£lion  of  maintenance  did  lie  at  the  common  law,  and  if 
maintenance  in  genere  was  againft  the  common  law,  a  fortiori  cham- 
perty, for  that  of  all  maintenances  is  the  worft. 
8  H.  5,  8.  And  onr  act  and  other  adts   concerning  champerty  prohibits 

•^^\J^'  maintenance,    and   champerty   en   le  court   le   roy,   yet    an    aSion 

in  Su   pcenn.        ^^  maintenance    in    the    nature    of  an   aftion    of  trefpaffe   dot/» 
lie  in   ancient   demefne,   and  other  bafe  courts   at  the  common 
law. 
n  H.  6.  ubi  fu-        As  it  is  faid  in  our  books,  this  aft  and  other  ftatutes  concerning 
f'^*  champerty    apd     maintenance    doe   give    a   greater    punifliment 

againft  rhem,  that  offended  in  maintenance  and  champerty  then 
was  at  the  common  law;  by  this  aft  he  Iball  be  punifhed  at 
the  will  of  the  king,  i.  by  his  juftices,  fo  as  champerty  is  botb 
malum  inje,  by  the  common  law,  and  malum  prohibitum,  by  this 
aft. 

And  for  that  the  kings  minifters  or  officers  within  his  courts/ 

[  209  ]         were  in   place  to  doe  more  mifchiefc  therein   to  the  fubverting" 

cf  juftice  and  truth  tJien  others,  therefore  this  aft  provideth  oncly, 

againft  the  kings  minifters  and  officers  of  his  courts, 

Reglft.  182.  Note  it  is  provided  by  this  aft  that  no  minifter  of  the  king  fhould 

jjE. a.  Cha.-n-     maintain  to  have  part,  fo  that  hereby  it  appeareth  that  it  is  no' 

perty  12., 21  E,     champerty  unlefte  the  ftate,  &c.  be  made  for  maintenance;  note  the 

\.  ro'  ^^o  air/p*     ^o;  OS  of  the  writ  cf  champerty  be  afjhnpfit  mamitencnd.  or  manuce- 

15.  5o\fl'.  3,  '    pit,  c^c.     But  fee  after  the  29  chapter,  Ibme  perfons  prohibited  to 

32  E.  3.  Ch.im?.    purchafe  at  all  pendente  placito. 

6.  19  R.  2. -ibid.  ^5^  Q^  ^^,g^.  projit.']  *  If  the  tenant  in  a  reall  aftion  graunt  a 
15,^^12 H.4  26.  j.p^|.^  common,  or  O'ner  profit  apprender  out  of  the  land  to  main- 
1\\^,.\'h^^.  taine,  &c.  this  is  champerty,  and  yet  the  rent,  common.  Sec.  is  not 
18  F.N.B  171.  in  demand,  but  they  ae  profits  out  of  the  land. 
Re^i{l.ru.iic.57.  ^-,)  Ou  auters  chfes.]  Within  thefe  words  are  included  leafes  for 
f.N.B.  172.  k.   ypj^j-g,.  and  other  goods  and  chattels,  debts  and  duties. 

(8)  ffr^wMK.'/^/V.]  That  is  by  agreement,  either  by  word  or 
171. 1.     ^yriting;  for  albeit  in  the  common  fcni.-  a  covenatit  is  taken  for  an. 

agreement  by  writing,  yet  con'ventio  in  his  large  fenfc  is  taken  (as 
here  it  is)  for  an  agreement  by  wriling,  or  by  word. 

(9)  //  ferra  puny  a  la  'voiunt  le  roy.\   See  before  cap.  4,  9,  20. 
and  hereafter  cap.  26,  29,  _ 

Tins  aft  concerning  champerty  is  tha  foundalion  of  all  the  sctJ 

and  book  cafes  that  enfucd.  • 
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Vide  Vtt.  Hag.   Chart.    1 1    E.  - 1.  Jiat.  de   champertj.     Artie, 
fuper  chart,  cap.    II.    33  E.    I.     Dtfinitio   confpiratorum.      I  E.    2.  • 
cap.  14.   20  E.  3.  cap.  4.   1  R.  2.  cap.  4-     And  thus  miich  for  the 
underilanding  ci  tiiis  firfi  ad  which  is  enlarged  by  divers  of  the  ads 

aboveikid. 


CAP.     XXVI. 

'pT  que  nulvifcdunt^ne  outer  mint/-  A^D    that   no  {herifF,  nor  other 

terle  r^y  ( 1 )  ne  preigrte  rrjuard  the  king's  officer,  tiike  any  re- 

pur  fa'ire  fan  office  (2)  vus  font  paies  ward  to  do  his  office,  but  fhall  be  paid 

de  ceo  que  Uz  purmnt  del  roy-^  ei  que  le  of  that  which  they  take  of  the  king  j 

fra  rendre   le  double  al  plaintife,  et  and  he  that  {o   doth,  fhall  yield  twice' 

ferra  puny  a  la  vslunt  le  roy,  as  much,  and  (hail  be  puniflied  at  the 

king's  pleafure. 

Cao.  lunens  Ver.  Mag.  Cha.  fo.  155.  MaHb.  ca.  19.28.  W.  l.ca.  3.  15.     (l  laft-  30S.  23  H. 
i.  c.  JO.  28  H.  6.  c.  5.) 

( 1 )  MtMi/er  le  roy.]  Under  tbefe  words,  the  law  beginning  with  F!eta,  li.  2.  c.  iS. 
««/ -yi/cca;//,  are  underilood  efcheators,  coroners,  bailiffes,  gaolers,  *  39-  *'A^P- 
the  kings  •  clerk  of  the  market,  aulnager,  and  other  inferiour  mi-  Co.-on.  40*  a.* 
nirtcrs  and  olti;ers  of  the  king,  whofe  offices  do  any  way  conceme  »  See  the  fourth 
the  adminiftrauon  or  execution  of  joftice,  or  the  common  gocd  of  part  of  :he  Inft. 
the  fubjed,  or  for  the  kings  fervice;  that  none  of  the  kings  officers  9*P*  9°""^*^ 
or  minillers  doe  take  any  reward  for  any  matter  touching  their  !^^  -'^J 
offices,  but  of  the  king.     And   fome  doe  hold  that  the  kings  he-  Ro:;.  parl. 
raulds  are  within  this  ad.  for  that  they  are  the  kings  mini:lers,  and  50  E.  3.  cu.  11. 
were  long  before  this  ftatute. 

(2)  liepreignertvcardpurfazrefonofice.]   See  before   cap.    10.  W.  reap.  10. 
'verfusfimm-y  and  ¥0TX.eiC\iQ  ia.\t\i,^!id 'vicecomes jurabit /:jfer /a;tna  ^ °rt, c- ^ •- *8. 
Dei  euangeUa  inter  articulcs  alios  quod  bene,fidslittry  et  ir.dijlii  enter 

exercehity  et  faciet  cJp.ciujTt  fuum  tcto  illo  anno,  xeque  aliQuid  recipiet  £  210  J 

colore,  aut  caufa  off.ciifui  ah  ahquo  alio,  quam  a  re^e;  and  note  it  is  not 
faid,  that  he  Qiall  take  no  reward  generally,  but  no  re.vard  to  doe 
his  office.     Vide  deziaxt^  cap.  10. 

The  fheriite,  or  any  other  minliler  of  the  king  cannot  prefcribe  to   42^  E.  3.  fi>l.  5. 
take  a  reward  or  fee  for  doing  of  his  office:  but  the  fee  of  20.  d.   *^  ^-  7-  *'• 
called  barre  fee  time  out  of  minde  taken  by  the  fherifre  of  every 
prifoner  that  is  acquited,  is  not   againft  this  ftatutc  or  any  other, 
for  it  is  not  taken  for  doing  his  office. 

This  ftatute  is  made  in  affirmance  of  a  fundamental!  maxime  of  Mag.  Chart,  c 
the  common  law,  which  is  »c«  capiant  "jicecomites,  --vtl  alit  minijlri   *9- 
regis  preemium.,  vel  mercedem,  -vet  aUquid  pro  officio  fuo  faciendo,  jed  ^',  ^  ',  "'  '  1 
tanium  de  feodisfuis  a  domino  rege  f.nt  context:. 

It  is  a  certain  and  true  obfervation,  that  the  alteration  of  any  of  Sec  ^he  preface 

thofe  maximes  of  the  common  law  is  moll  dangerous,  whereof  yoa   to  the4:h  pjrt 

fliall  elfewhere  reade  fome  inftances;  whereanto  you  may  adde  this   "'^  "'v,^t'^'** 

ancient  majcime  affirmed  by  our  act  of  parliament:  for  whiles  (he-   *"'^/'y 'l   i 

nites,  elcheators,  coroners,  and  other  mmilters  of  the  king,  whole   ftitutps.  Cap. 

offices  any  way  did  concerne  the  admiuillration  or  execution  of  Of  th:  high 

juHice,  or  the  good  of  the  common  weale,  coald  uke  no  fee  at  all  <=«>"•*  °^  puii*. 

JI.  Is  ST.  R  fbr  r"^  ^«*- 

bee  cere  ca.  4a. 
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for  (king  their  office,  but  of  the  king,  then  had  they  no  colour  to 

e»aft  any  thing  of  the  fubjeft,  who  knew,  that  they  ought  to  take 

nothing  of  them. 

Vide  4E. 3. CIO.        But  when  fome  adts  of  parliament  changing  the  rule  of  the  com- 

27  E.  3.  cap.  4.     mon  law,  gave  to  the  faid  miniflers  of  the  king  fees  in  fome  par- 

^H^6*"'  ^^'    ^'^'^^^^^  ^^^^^  ^°  ^^  taken  of  the  fubjeft,  whereas  before  without  any 

-4  H*.  8.  cap.        taking  ;it  all  their  office  was  done,  now  no  office  at  all  was  done  with- 

a8  Eliz.  cap.4.     out  taking:  but  at  this  day  they  can  take  no  more  for  doing  their 

3  H.  7.  cap.  iz,     office,  then  have  been  fince  this  a£l  allowed  to  thcni  by  authority  of 

J  H.  8,  cap.  7.      parliament. 

13  H*.  7  "n.ti  '^^**  ftatute  doth  adde  a  greater  penalty  then  the  common 
8H.  6.  cap.*!;.  *  ^^^'  did  give,  for  by  this  ad  the  plaintiffe  ftiall  recover  his 
13R.2.  c.  4.'&c.  double  damages,  and  befides  they  fhall  be  puniQied  at  the  will 
See  before  0.1.4..  of  the  king,  that  is,  by  the  kings  jullices,  before  whom  the  caufe 
9>&c.  depends. 


CAP.     XXVII. 

TP  T  que  nul  derke  de  jujilce^  defche-  AND  that  no  clerk  of  anyjufticer, 

tor,  ou  defiquiror  (j)^  nuirien  ne  efcheator,    or    enquiror,     fhall 

preigne  pur  livej'er  chapiters  [2)^  for~  take  any  thing  for  delivering  chapi- 

pr'is  folement  clerks  des  jujiices  errants  ters,  but  only  clerks   of  juflices  in 

en  lour  eyreSy  et  ceo  it.  s.  et  nient  plus  their  circuits,   and  that  ii  s.  and  no 

de chefciimvapentake^hundred^ouville^  more,  of  every  wapentake,  hundred, 

que  refpoigne  per  xii.  cic  per  vi.  (3)  or  town,  that  anfwereth  by  twelve,  or 

folonque  ceo  que  auncicntment  fuit  ufe.  by  fix,  according  as  it  hath  been  ufed 

£t  que  auterment  lefra-,  rendra  le  treble  of  old  time  ;  and  he  that  doth  contrary 

de  ceo  quel  avera  prife  (^)^  et  pcrdra  la  fliall  pay  thrice  fo  much  as  he  hath 

fervice  de  fon  feigniour per  tin  ai:.  taken,  and  fliall  lofe  the  fervice  of  his 

mailer  for  one  year. 

Mirror,  c.  4.  des       For   the  better  underftanding  of  this  a6l,  the   manner   of  the 

Artie. dcsEires,  proceeding  by  the  jullices  in  eyre  in  their  eyre  is  to  be  known. 

nC^  Bit  c'a -'^'  Fi'''^> '^hey  had   their  authority  and  power  by    writs,  which  writi 

i".>.  9,  ic.  were  at  their  ft-ffions  firft  read,  i^iiius  auiiitis,  quidam  major  corum 

Fkt.  11. 1.  C.20.  et  difcrctior  pullice   coram  omitibus  propofuit  qu^r  Jit  caufa  ad^veiitus 

Mirror,  cip   2.  eorum,  qure  fit    titilitas  iiinerationls,  et  qu<s   cmimoditas,  Ji  pax  ob- 

.  '3-     =c  t  e     Jer-~oetur,  iSc.     The    charcre    beinir   given,    then   were   the   bay- 
l-')unh  part  ot      -'.._  r-     1       1         11         '^      1.     1    ^       1      1     •  n     1  > 

tlie  Inditutes       iiiies    ol    the  hundreds    *    called,    and  tiieir  names  enrolled,  and 

csp'  Judices  in    every  of  them  fworn  that  out  of  every  hundred  they  (hould  choofe 

J''""''-  four    knights,   who    forthwith    fiiould    come   before    the  jullices, 

*  [  211  J      and  fliould  be  fworn,  that  they  Ihpuld  chpofe  twelve   kniglus,   or 

free  a»d  lawfull  men,  if  knights  could  not  be  found,  &c.  by  whom 

the  bufmcfie  of  the  king  the  better,  and  with  greater  profit  mighf 

be   expedited ;  who    being  returned  and   fworn,   then  fliould  be 

rcad^  to  them   the  chapters  or  articles  of  their  charge  in  writing 

indented,  the  one  part  whereof  was  d-clivered  to  them,  and  the  other 

part  remained  v,ith  the  jullices:  and  commandement  was  given  to 

them  by  the  jullices,  that  to  every  chapter  or  article  they  fnould 

...  iwer 


u  -, 
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anfwer  in  their  verdift  fcverally  and  by  it  fclfe,  fufficiently,  dif- 
tinftly,  and  openly. 

Capitula  verb  qute  illis  dnodtcim  propmendafunt,  qutmJoqut  varuattur,  BraQ.  uM  fajJra. 
Jt£undu7n  'varietatem  temporum  et  locorum,  tt  quandoque  augenlur,  quan-  pufr  '  *  *^* 
doqae  minuuntur.  Cap"  It'in' Mag. 

Bat  the  ordinary  chapters  or  articles,  as  it  appeareth  by  capitula  chart,  fo.  150. 
itinerist  amounted  to  the  number  of  138,  or  thereabouts. 

(1)  Enquiror.']  Prefently  after  the  making  of  this  ftatute,  there 
was  added  to  the  chapters  of  the  eyre  the  efFe(ft  of  this  afl  to  be 
inquired  of,  viz.  De  clericis  Jufticiariorum,  e/ikactorum,  fel 
aliorum  minijlromm  capientibus  denarios  pro  capltulis  dslsberand.  13 c. 
Where  enquirors  or  inquifitors  are  included  under  the  name  of 
minijiri. 

Before  this  ftatute,  not  onely  the  clerks  of  the  juHices,  but  of 
cfcheators  and  other  rninifters  and  officers,  that  followed  the  eyre, 
did  ufe  to  write  them,  who  would  doe  it  readily,  fufficiently,  and 
with  lefle  charge,  which  was  born  by  the  twelve  of  every  hundred. 
This  liberty  that  the  fubjeft  had,  could  net  be  reftralned  but  by 
afl  of  parliament,  and  therefore  two  things  are  hereby  provided. 
I.  That  no  clerks,  &c,  but  onely  the  clerks  of  the  juftices  errants 
in  their  eyres,  (hould  deliver  the  chapters.  2.  When  this  acl  of 
parliament  had  drawn  it  to  the  hands  of  the  clerks  of  the  juftices  in 
eyre,  it  was  neceffary  to  fet  down  in  certain,  what  they  fhould. 
take,  and  that  was  but  2.  s.  of  ?very  hundred,  which  they  well  de- 
served, and  the  county  thereby  much  eafed. 

(2)  Pur  li'verer  chapters.'\  Capitula  are  derived  a  caplte,  the  high-    *^*P-  ^'^  "^ 
eft  and  principall  part  of  man,  fo  when  matters  are  diilributed  into  ^^^' 
principall  articles,  tTiey  are  faid  to  be  digefted  into  heads,  which 
thereupon  are  called  capitula :  what  is  intended  here  by  chapters,  is 
declared  before. 

(3)  ^e  re/pcnJe per  iz.  ou  per  SJ]  For  fome  hundreds  were  fo 
decayed,  as  they  ufed  to  anfwer  to  the  chapter^  or  articles  by  6.  as 
before  time  had  been  anciently  ufed. 

Now  how  this  chapter  could  be  underflood  withcut  reading 
of  the  ancient  authors  and  old  records,  let  the  indifferent  reader 
judge. 

(4)  Et  que  autermcnt  lefra  rendr  le  treble  'vahte  de  ceo  que  il  cvrr 
prife.\  That  is  to  fay,  if  any  clerk,  but  the  clerks  of  the  juftices  in 
eyre,  did  for  rervard  deliver  the  chapters,  or  if  the  clerks  of  the 
juftices  in  eyre  for  the  delivery  of  them  did  take  above  2.  s. 
they  ftiould  render  to  them  of  whom  they  tooke  treble  fo  much 
as  they  received,  and  befides  lofe  the  fervice  of  their  mafter  for  oxic 
vcare. 


CAP.  XXVIII.                     [212] 

"J^  T  que  nul  clerk  U  rcy  tie  des  jujllccs  AND    that   none    of  the    king's 

rejceiiv  diforrms  prefentmeht  del  clerks,  nor  of  any  j  uilicer,  from 

tJgUft'y  aont  plea  ou  conteie  foit  en  la  henceforth  ihall   receive  the  prefcnt- 

£ourt  le  roy^fansfpeciall  cohge  k  roy,  et  ment  of  any  church,   for  the  which 

ceo  defcnde  le  roy  jur  painc  de  perdre  any  pka  or  debate  is  in  the  king's 

lefgiife  R  2                                        court, 
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lefglife  et  fon  fervice.  Et  que  nul  court,  without  jpccial  licence  of  the 
clerke  de jujlice^ne  de  vicont  (2),  ne  king;  and  ihat  the  king  forbiddeth, 
■mainteine  parties  (i)  en  quareh^ne  upon  pain  to  Icfe  the  cr;iirch,  and  his 
befoignes  queux  font  en  la  court  le  roy^  fervice:  and  that  no  clerk  of  anyjuf- 
tre fraud 7ie face  (3)  pur  common  droi-  ticer,  or  (lierifF,  take  part  in  any 
ture  delayer^  ou  dijhirber  (4).  Et  ft  quarrels  of  matters  depending  in  the 
ulP  le  fait^  il  ferra  punie  per  la  paine  king's  court,  nor  {hall  work  any 
procheinment  avantdit^  ou  per  pluis  fraud,  whereby  common  right  may  be 
grievous^ft  le  trefpajfe  U  rtquteri.  delayed   or  difturbed;  and  if  any  fo 

do,  he  (hall  be  punifhed  by  the  pain 
aforefaid,  or  more  grievoufly,  if  the 
tre/pafs  do  fo  require. 

(Regift.  182.  189.  Raft.  119.  427,  &c.  28  Ed.  i.  c.  11.  1  Ed.  3.  flat.  i.e.  14.  4  Ed.  3.  c.  ix. 
so  Ed.  3.  c.  4.  I  R.2.  C.4.) 

1.  This  aft  is  divided  into  foure  branches,  firft,  that  no  clerk  of 
the  king,  nor  of  any  juftice  receive  any  prefentment  to  any  church, 
whereof  any  plea  was  depending  in  the  kings  court;  the  mifchiefe 
before  this  aft  was,  that  depending  a  fuit  for  a  church  in  the  kings 
court,  the  one  party  or  the  other  would  prcfent  the  chaplain  of  the 
king,  or  of  fome  of  the  judges,  the  more  to  countenance  the  one 
party,  and  difcourage  the  other,  and  the  mifchiefe  was  the  greater 

Brit.  fo.  37.  b.      for  that  at  this  time,  cum  aliquis  jus  piwfentandi  non  habtns  pra-j'enta~ 
'  *•  '3p  •  ^*      'verit  ad aliquam  ecclejtam,  cujus  prafentatus  fit  admijjus  (i.  injlitutus} 
Qua'r  Imp'  i^q     ^Pfi  1"'  '^^''"•f  ejl patrcnus  per  nullum  aliud  bre<ve  recuper.are potsrit  ad- 
liocationem  fuatn  qudmpcr  hrei'e  de  reiio. 

2.  The  fecond  branch  containeth  the  punifhment,  viz.  that  if  he 
doth  it  withoufthe  kings  licenfe,  he  fhall  lofe  the  church,  that  is, 
that  the  church  fnall  be  void  as  unto  him,  and  that  he  fhall  lofe 
his  fervice,  that  is,  that  he  be  not  after  chaplain  to  the  king  during 

Regift.  fo,  58.  -one  yeare.  And  at  this  time  divers  ecclefiafticall  perfons  were 
t.K.B.44.g.       not  onely  clerks   in  the  chancerv,  ai.d  other  the  kings  courts, 

but  alfo  ftewards  of  houfhold  to  noble  men,  juflices,  and  other  great 

men. 

3.  The  third  branch  is,  that  no  clerk  of  any  juftice  or  flierifft; 
fhall  maintain  any  party  in  any  qucrels,  or  bufmelle  depending  in 
the  kings  courts. 

•  (  I  )  Ne  mainteine  parties,  Cffr.]  Ne  manuteneas,  whereof  commeth 
the  word  of  art  manutenentia,  or  mamitcniic,  derived  a  manu  et  ienere  : 
manus  doth  not  onely  fignifie  powei  or  help  by  word  or  counte- 
nance, but  manus  is  herein  ufed,  for  that  moft  ufually  main- 
tenance is  done  by  the  hand,  either  by  delivery  of  money,  or  other 
reward,  or  by  writing  on  the  behalfe  of  one  of  the  parties  in  a 
fuit  depending. 

It  is   in    the    R.egifler  thus    coupled,  manutenuit  et  fujlenta'vify 
■    '  and  fifrentait  i$  properly  to  underprop  any  thing  that  is  likely  to 

fall. 

Maintenance  is  an  unlawfull  upholding  of  the  demandant  or 

plnintife,  tenant  or  defendant  in  a  caufe  depending  in  fuit,  by  word, 

writing,  countenance,  or  deed. 

-  '  Thi?  maintenance  (as  hath  bfen  faid)  iz  malum  in  je,  and  againft 

■     the  common  law,  and  that  is  notably  proved  by  this  aft,  for  hereby 

>•,.;.■.  '  main  enaucs 
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maintenance  is  branded  with  this  quality  that  thereby  common 
right  is  delaied,  or  difturbed,  and  confequently  againft  the  common 
law. 

And  it  is  to  be  anderftood,  that  manu:en:ntia  eft  duplex,  that  is  to         C  ^'3  3 
fay,  curialis,  tha"  is,  in  courts  of  \m^\.cc,  peadente  placito,  and  of  i  E.  3.C.  14. 
this  the  faiJ  d^fc  ip:ion  is  CTven;  and  ruralis,  tnat  is,  10  ftir  up  4E.3C.  n- 
and  m^.in'aine  querels,  that  is  complaints,  fjjts,  and  parts  in   the   ^  g^,  l\  ca.  4. 
coniJtry,  other  inen  their  owne,   though  the  fame  depend  not  in 
pica,  and  .this  is  paniihed  with  great  feverity,  as  by  the  ads  there- 
fore provided  ajiaeireth. 

Manutciientia  aarialii  is  divided  into  lawfull,  and  nnlawfuM,  artd  Art.  fupcr  cart, 
into  general!,  and  fpeciall,  as  (ha!!  be  (hewed  in  his  proper  place,  «?•  »'• 
•p.'z.  in  the  expcfltinn  of  the  aft  of  28  Ed.  1.  Art./uptr  cart*. 

(2)  Nu'l  ckrte  de  juftice  ne  de  'v:/ceunt.']    Thefe  were  prohibited  See  cap.  14. 
|bv  t'iiis  act,  becaufe  tney  were  in  place,  as  !>efore  hath  been  faid, 

to  do^mor  mifchi-fe,  that  is,  by  their  maintenance  to  diftiubc  or 
delay  common  right. 

(3)  AV  fraude  ne/ace.']  This  fraud  is  worthy  of  the  paniftiraent 
inflifted  by  this  act,  for  tnat  it  tcndeth  to  delay,  or  diliurbe  com- 
saon  rignt.  that  h,  the  due  proceeding  of  law. 

(^)  Pur  common  droit  delayer  ou  dijiurber.'\  Thefe  words  refer  as 
well  to  maintenance,  as  to  f  aud. 

4.  Tne  fourth  branch  is  the  paniihment,  \vhich  evidently  ap- 
cefTCth  by  the  ad. 


CAP.    XXIX. 


pURVIE TV efi snjimtnt,  quefi  ul 
ferjeant^  counter  {l)  ou auter  (2) 
face  ulmamr  de  dtfceit  (3),  ou  de  col- 
lufion  en  la  court  U  roy-y  ou  confent  de 
fa'ire  la^  en  dfceit  de  la  ccurt^  pur  en- 
gin  (4)  /f  court,  ou  la partie.,  et  de  ceo 
Joit  attaint,  lors  puis  eit  la  prifonment 
dun  an  et  un  jour,  et  rufsit  oye  en  la 
court  le  roy  a  counter  pur  nullity  (5). 
Bi  ft  ceo  fait  auter  que  count',  per 
mej'me  le  maner  eit  la  prifon  dun  an 
en  dun  jour  a  tout  le  meim.  Et  fi  le 
irefpas  demande  greinder  paine,  fait  a 
vglunt  lercy  (6). 


T  T  is  provided  alfoi,  that  if  any  fer- 
jeant,  pleader,  or  other,  do  any 
manner  of  deceit  or  coUufion  in  the 
king's  court,  or  confent  unto  it,  in  de- 
ceit of  the  court,  or  to  beguile  the 
court,  or  the  party,  and  thereof  be  at- 
tainted, he  fhall  be  imprifoned  for  9 
yeare  and  a  day,  and  from  thenceforth 
ihall  not  be  heard  to  plead  in  that 
court  for  aay  man;  and  if  he  be  no 
pleader,  he  fhall  be  imprifoned  in  lik;? 
manner  by  the  fpace  of  a  year  and  a 
day  at  leafl ;  and  if  the  trefpafs  re- 
quire greater  punifhment,  it  Ihall  be 
at  the  king's  pleafure. 


(8  R.  2.  c.  4.  10  H.  6.  c,  4.  iS  H.  6.  c.  9.  Raft.  z.   1 1  Ed.  4  3.  b.  Pxmir,  2S2.  Salt  517) 

Before  this  (latute,  in  the  irregular  raigne  of  H.  3.  ferjeaunts, 
apprentices,  attorneys,  clerks  of  the  kings  courts,  and  others  did 
pradife  and  put  in  ure  ualawfuii  (hifts  and  deviles  fo  cunaintrlv 
contrived  (and  fpecially  in  the  cafes  of  great  men)  in  deceit  of 
the  kmgs  courts,  as  oftentimes  the  jadgcs  of  the  lame  were  bv 
(uch  crafty  and  (iniiler  (hifts  and  pradif.-s  invegled  and  beguiled, 

R  3  which 
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n.ot  Pail.  an.  5. 


1.  part  of  the 
InlHt.  fe£l. 

rict.  ii.  ».c.  21. 
Cuft.  de  Norm, 
cap.  64. 
Mir.',  ubi  fup. 
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The  oath  of  the 
kings  feijeaunt 
at  law. 


which  was  againft  the  common  law,  and  therefpre  this  ad  was 
made  in  affirmance  of  the  common  law  ;  onely  it  added  a  greater 
punilhment :  for  h.^are  what  the  Mirrour  faith  of  the  ferjeant  a? 
law,  what  his  office  and  duty  was :  Chcfcun  ferjeaunt  counter  eft 
chargeable  per  ferement  que  it  ne  maintenera,  ne  defendera  tort  ne 
faixime  ajonfdent,  eins  ^uerperajhi  client,  a  quel  heure  que  ii  puit  fan 
tort  a  percci'ver^  Juxi  que  il  ne  mitter  in  court  faux  delaies,  ue  faux 
tefmoignes  ne  movera,  ne  prefer  a,  ne  aux  corrupt  io7is,  deceits,  menpngesy^ 
ne  aux  fauxes  lies  ne  confentera,  vies  loialment  maintenera  le  droit  de 
fon  client,  que  il  ne  chid  per  follie,  negligence,  ne  default  de  luj,  nc  de- 
rcfcnne  que  a  luy  appendroit  de  prcncuncer  et  per  mefterie,  leding,  defpi- 
fer,  coup,  polls,  tetifon,  manace,  noife,  tie  '-jillanie,  ne  difmrbera  judge^ 
party,  ferjeaunt,  ne  autcr  in  court  per  quay  il  difturbe  droit  ou  audience. 
Jn  former  times  learnea  and  grave  apprentices  of  law  came  not 
to  this  frate  and  degree  per  ambitum,  but  contrariwife  when  they 
were  called  thereunto,  they  afiayed  all  means  to  avoid  it,  taking 
the  degree  of  .in  apprentice  to  be  the  more  permanent  place:  as 
taking  one  example  for  many ;  in  the  5  yeare  of  H.  5.  John  Mar- 
tine,  William  Babington,  William  Pole,  William  Wellbury,  John 
June,  and  Thomas  Kolfe,  ilx  grave  and  famous  apprentices,  having 
v;rits  delivered  unto  them  to  take  the  Hate  and  degree  of  fcrjeaunts 
letournablc  in  Michaelmas  terme,  when  all  the  meanes  v/hich  they. 
hnd  ufed  could  not  prevail,  they  at  the  returne  thereof  in  chancery 
abfolutcly  refufcd  the  fame;  whereupon  they  were  called  into  the 
parliament  then  fitting,  and  there  charged  to  take  the  ftate  and 
degree  upon  them,  wliich  ir.  the  end  they  did,  and  divers  of  them 
afterwards  did  worthily  ferve  the  king  in  the  principall  offices  of 
the  law,  as  by  our  books  appeareth. 

(1)  Serjeaunt  counler.'\  Of  his  antiquity  and  z-^\x\^  ad  ftatum 
et  gradiiin  fer-vientis  ad  legem,  I  have  fpoken  in  another  place.  In 
ancient  books  he  is  called,  counter,  or  narrator  of  the  count  or  de- 
claration, being  grounded  upon  the  original!  writ,  the  foundation 
of  the  fuit :  and  ferjeaunt  being  a  genera!!  word,  counter  is  added 
to  it,  to  rellraine  it  to  a  ferjeaunt  at  law.  Vide  ca.  30.  And  untill 
this  day,  when  ferjeaunts  proceed,  every  of  them  countelh,  that 
is,  reciteth  count  in  an  adion  appointed  to  him  by  the  judges  before 
the  ml 

The  Mirrour  faith,  Counters  font  ferjeaunts  fachants  le  ley  del, 
reo.lme,  que  fer-vent  al  covnnon  del  people  a  prcnouncer  ti?  defender  les. 
actions  en  judge:nent,  pur  ceux  que  ?i::ttero7it  pur  loier,  i^c. 

(2)  Ou  autcr. "]  This  extendeth  to  2,pprentices,  attornles,  clerks 
of  courts,  or  any  other. 

For  the  better  underftanding  of  this  ail,  it  is  neceflary  to  fet 
downe  the  oath  of  the  ferjeaunt  at  law. 
This  oath  confifteth  (  n  foure  parts, 

;.  That  he  ihall  well  and  truly  ferve  the  kings  people,  as  one  <^ 
the  ferjeaunts  qf  the  law. 

2.  That  he  Ihall  truly  counfell  them,  that  he  fhall  be  retained 
with,  after  his  cunning. 

3.  That  he  ihall  not  defer,  trad,  or  delay  their  caufes  willingly, 
for  covetoufnefle  of  money,  or  ether  thing  that  may  tend  to  his 
profit. 

4.  That  he  fiiall  give  due  attendance  accordingly. 
Th's  oath  confilleth  on  fix  parts, 

I.  That  he  Ihall  well  and  truly  ferve  the  king  and  his  people,  as 
one  of  the  kings  ferjeaunts  at  law. 

7  2.  That 
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2.  That  he  Ihall  truly  counfell  the  king  in  his  matters  when  hce 
(hall  be  called. 

3.  And  duely  and  traly  minlfler  the  kings  matters  after  the 
courfe  of  the  law,  to  his  cunning. 

4.  He  fiiall  take  no  wages  or  fee  of  any  man  for  any  matters* 
where  the  king  is  party,  againft  the  king, 

5.  He  iball  as  <luly,  as  haftiiy  fpeed  fucb  matters,  as  any  man 
flull  have  to  do  againrt  the  king  in  the  law,  as  he  may  lawfully  doe, 
without  delay,  or  tarrying  the  party  of  his  lawfuU  proces  in  that 
belongeth  to  him. 

6.  He  (hall  be  attendant  to  the  kings  matters  when  hee  Ihall  be 
called  thereto. 

The  apprentice  at  law  is  not  fworne. 

Concerning  attorneys,  it  is  provided  by  the  ftatnte  of  4  H.  4.       '  [  215  ] 
cap.  18.  that  they  that  be  good  and  vertuous,  learned,  and  of  good  4  H.  4.  ca.  18. 
fame,  Ihall  be  received,  and  their  names  put  into  the  roll,  and   The  Roll  of  At- 
fhall  be  fworne  well  and  truly  to  ferve  in  their  offices,  and  {pecially  ^''™'y*' 
that  they  make  no  fuic  in  a  forein  county. 

Newton,  chiefe  jultice  of  the  court  of  common  pleas,  gave  20  H.  6.  fo.  37. 
judgement  of  an  attourney  of  that  court,  that  had  fued  out  a  capias 
without  an  original!,  that  his  name  fhould  be  drawne  out  of  the 
roll  of  attorneys,  and  that  he  ftiould  never  be  attorney  in  this 
conrt,  nor  in  any  other  court  of  the  king,  and  that  he  fhould  not 
meddle  in  them  in  the  law ;  and  to  perform  all  this,  he  in  thoTe 
days  was  fworne  on  a  book.  And  Newton  faid  to  him.  The  king 
hereafter,  when  you  fhall  have  better  gface,  may  pardon  you  by 
his  letters  patents,  &:c.  and  then  you  may  be  reftored  againe. 

(3)  Foit  ul  mamr  de  difceit.']  This  muft  be  a  mif-fefaans,  and  not 
a  non  fefauns ;  for  the  words  be  doe,  /.  faciat  aliquant  deceptionem 
/eu  collufionem,  l3c.  And  to  illuftrate  this  matter,  it  is  good  to  put 
fome  examples. 

A  writ  of  babert  facias  feijinam  did  falfly  recite  a  recovery  in  a 

reall  aftion  (where  in  truth  there  was  no  recovery  at  all)  by  colour 

of  which  writ  a  man  was  put  out  of  his  freehold;  *  this  was  a  col-  *  ir  E-  s*  51. 

lufion  in  deceit  of  the  court,  and  the  delinquent  was  by  this  ftatute  f-N-B.  98.  o. 

awarded  to  prifon,  tec.  "''•  ^^/r  *> 

u    , .     .    .  '^       /-  .  ,  .    .     „  Banc.  cS.deceic, 

"  i>o  It  u  to  lue  oat  a  capias  without  an  originall.  j^  collufion  lur 

*  A!fo  to  bring  a  prwcipe  againft  a  poore  man,  knowing  that  he  recover)-,  &c. 
hath  nothing  in  the  land,  of  purpofe  to  get  the  pofleflion  of  the  land  Radulphus  Pay- 
againft  the  tenant  who  is  in  pofleffion.  mel,&c  Hil. 

•*  To  procure  an  attourney  to  appeare  for  a  man,  and  plead  j'lf  com.  Banc  ° 

without  warrant.  AUan  Prats  cafe. 

If  a  ferjeaunt,  or  an  apprentice  of  the  law  in  pleading  a  matter  ''  20  H.  6. 

of  fad  iffuable  for  his  client,  alledge  the  fame  to  be  done  at  a  ^39  ^-  3-  ^  ^ 

towne  in  fuch  a  county,  where  in  deed  he  knoweth  there  is  no  fuch  }  ^\}'  ^'^^^^ 

towne,  of  purpofe  to  delay  juflice,  et  a  enginer  la  court,  this  is  a  3^™   ^  *    '  ^ 

deceit  within  this  ftatute,  and  fo  it  hath  beene  holden,  f!n  B.  103.  a, 

*  A.  H.  in  execution  in  the  counter  of  London,  and  becaufe  *'4>E-3  i  0»«r 
that  prifon  is  a  ftrait  prifon,  devifed  a  fhift  (in  deceit  of  the  court)  «  n^*  o^t'iVt 
to  be  removed  from  thsnce  to  the  Fleet,  and  his  device  was  this :        *"   ■•'•MJ 
He  made  an  obligation  of  xx.  1.  to  S.  and  caufed  the  obligation  to 

be  put  in  fuite  againft  himfelfe  in  the  name  of  S.  and  judgement 
in  the  court  of  common  pleas  was  given  againft  him  upon  his  con- 
fefllon,  and  procured  a  baheas  corpus  cum  cauj'a,  and  thereupon  he  ' 
was  brought  into  the  court  of  common  pleas,  and  there  one  in  the 
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name  of  S.  prayed  that  he  might  be  committed  in  execution  to 
the  Fleet ;  and  the  court  being  beguiled,  and  knowing  nothing 
of  this  deceit,  and  fubtill  and  falfe  pi-adlife,  committed  him  to  the 
Fleet,  where  S.  never  had  fuch  a  debt,  nor  ever  was  privie  to  any 
of  the  faid  proceedings,  A.  H.  and  his  counfeilors,  Sec.  are  within 
this  ftatutc. 
f°N  BqS  1  '^^'*  ^^^  '^^  ^^^°  '"  affirmance  of  the  Cvimmon  law,  for  fraud  and 

fain-jood  is  againft  the  common  Jaw  :  and  therefore  if  the  client 
would  have  the  atrourney  to  plead  a  falfe  plea,  he  ought  not  to  doe 
It,  for  h  •  may  plead  /^ucJ  non  fum  •veradter  informatics,  ct  ideo  nullum 
rr/ponjhn,  ISc.  and  that  fhall  be  entred  into  the  roU  to  fave  him 
frjm  cammngcs  in  a  writ  of  difcrit :  and  if  an  attorney  ought  not 
wittinjrly  to  plead  a  falfe  plea,  a  fortiori,  a  ferjeaunt  or  an  ap- 
prentice ought  not  to  doe  the  fame. 

(4)   Pur  ejr^ixcr  {ou  eng'r\gncr)  le  court  cu  la  far/ie.]    That   is, 
^     to  beguile  the  court,  or  the  partie,  as  by  the  examples  before  ex- 
prefTed  have  a;  prared. 

And   this  artificial!  deceit  is  of  all  other  the  worft,  for  hereby 
the  matter  is  fo  tricked,   fliadowed,   and  heightned  by  colour  of 
painted  art,  as  thereby  the  judges   themfelves  are   abufed   and 
beguiled, 
L^^^J  (5)   £^^  ^'^  frifonment  dun  an^  i5  ne  foit  eye  en  la  court  h  toy  a, 

counter  pur  nu/lty.]  This  punifliment  extends  as  well  to  the  appren- 
tice, as  to  the  ferjeaunt. 

(6)   Scit  a  lolunt  k  roy.'\    Thefe  words  are  before  expounded, 
cap.  4.  &c. 
Tr.  I?? E.I. in  William  de  Waflhill  plaintife  againft  Matthew  of  the  exchc- 

B<.  Rot.  i6>..  quer,  in  an  aifiion  of  deceit,  and  declared,  that  where  he  had  de- 
mifed  to  the  faid  Matthew  certain  lands  in  Wyrlingi'cote  in  thq 
county  of  WorceRer,  and  Blakgreve  in  the  county  of  WarwicI^ 
for  the  terme  of  twelve  yeares,  and  covenanted  by  fine  to  aflure 
the  fame,  the'faid  Matthew  other  lands  in  the  faid  fine  fraudulently 
did  infert,  to  have  and  to  hold  to  him  in  fee,  to  the  dilherifon  of 
the  plnintife,  iL-c.  This  matter  was  treated  of,  and  examined  by 
all  the  judges  of  England,  and  the  treafurcr  and  barons  of  the  ex- 
chequer in  the  prefence  (faith  the  record)  of  Henry  de  Lacy  eavJe 
of  Lincolnc,  mailer  William  de  bilhop  of  Ely,  and  Robert 

of  Tipetet,  and  others:  and.  to  ufe  the  words  of  the  record, 
Si/fer  exaininaticnem  tarn  ipjius  Mattbai  qv.am  recordorum,  compertum 
eft:  quod  h /re  et  alia  pcrpeirwvit  in  deceptioicm  curia  :  and  thereupoix 
judgement  is  given,  ^ubd  commiUcitur  gacl^  ibidem  tncratur'  per 
vnum  annum  et  unum  ditm  fecnndum  *  Jlatutmr,  et  f.nis  •)•  cpfetur^ 
*  W.  1.  ci.  zg.  The  quafhing  of  the  fine  was  by  force  of  thefe  words  in  this  fta- 
'  *     *  tute,  Et  fi  le  trffpas  demand  grcinder  paine,  felt  a  'volunt  le  roy,  that 

is,  of  the  kin^s  court,  where  the  plea  dependcth. 

Hf^ec  eft  fnalis  ccncordia  facia  in  curia  dc?nini  regis  apnd  IJ'efm'  a 
die  Sanili  IVLi^haelis  in  x^.  dies,  anno  regni  regis  Ednvurdi  filii  rg'- 
Nftt--.  Six  judires   gis  Henrici  tricefmo  tertio,  coram  Rcdulpho  de  lienghinn.  If  iilielmo  de 
1,1  the  court  or"      Bereford,  Eh  a  de  BekinghaTn,  Petro  Malore,   IViilulmo  Hoavard,  ^ 
lA   h   7?  E   I  "    ^^"'^^'i'"^  de  'J rykingham jufic\  l^  aids  dcm  ni  regis  fdeiibus  tunc  ibi 
prtrfntil  Its,  inter  Rcgcrum  de  Carnages,  <3  Ceciham  uxorcm  ejus  que- 
rent es,   i^  Ichannem  fliinn  Ichann.s  de  Ballrngham  defer c'  de  dvahus 
mcfuagiis,  qranguaginta  izf  duabus  airii  terriV,  l5  una  acra  bcfci,  ijf 
dtnnd'  un   a^r/r  pajtura',  if)  medietate  unius  acra  prati,  cutn  pertinen- 
Placit'  convent',   tiis  in  Ballingham,  unde  placitum  conveniionis  Jun.monitum  fiat  inter 

COS 
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tos  intadtm  atria,  fcilicet  quod  pr.-tdiSlui  R.  ren^n*  pr^diBa  ienemeata 
cuta  pfrtinenttis  effe  jus  ipfius  lohannis.     Et  pro  bac  rtiogmtione,  fine    A  render  to  Ce- 
y  cciuordia,  idem,  lohannti  ccn  tjij  pr^didis  Rogero'S  Cecilne  pr^.    «''»«»  »»h'ch  wm 
diHa  tenementa  cum  prrtimmlils,  £^  ilia  eis  reddidit  in  eadem  curia.    ^'^^^  *<*  ""* 
Habend'  l^  tenend'  ei/dem  Rogcro  ei  Cecilia,  l^  beeredibus  ipfius  Ce- 
cilia de  capitalibus  domixt  fecdi  iLius  per  j'er-vitia  qua  ad  tenementa 
fe'rtinent  impn petuum.     Et  praierea  idem  lobannes  conctffit  pro  fe  t^ 
bartdibns  fuis,  quod  ipfi  nuarrant'  eijdem  Rogero  C5  Ceciliat  <5  bare- 
dtbus  ipfius  Cecilia,  pradi:la  tenementa  cum  pertinentiis   centra  omnes 
homines  imperpttukm.     Et  pro  bac  reccgnnioney  redditione,   loarrant^, 
fine  CfT  Concordia  iidem  Roger  us  i3   Cecilia  dederunt  pradiiie  looanni 
viginti  libr'  fierltngortan. 

Thia  6bc  beiMg  removed  rora/w  rege%   the  heires  of  Jo'n  Bal-  ITl.  7E.  a.co- 
lingham,  t'/z.  Ceci  ie  t.ie  w  fe  of  Roger  Barghull,  and  her  huf.   ram  regc  rot. 
'band,  and  Sibyl  and  Ceci'ie  daughcers  and  heires  of  Margerie,  93«  Herefoid. 
brought  a  writ  of  deceit,  &c.  for  the  avoiding  of  the  fine :  aje- 
reates  .'faith  the   record)  pradidum  finem  minus  rite  ejfe  kvatum  in 
decepticntm  curia  regis,  et  :n  exbaredationem  haredum  pradi&'y  eo 
quod  pradicia  tenementa  in  pradrH*  fine  content  a  J'unt  de  manerio  de 
Bailingbdm,   quod  eft  de  antiqno  dominico    corona   AngUa.      After-  C  ^'7  J 

wards   Rou^er   a:'d  Cecilis  his      ife  upon   their  default  were  fe- 
vered, and  Sibil  and  Cecilie  food   forth,  and  prayed  that  the  fine   Vld?  i-E.3.31, 
for  the  caufe  aforefaid,  re-zrocctur  et  penzius  adnulietur,  and  the  court   3°  E-  3-  *^ 
in  tnis  cafe  refolded  thus,  Et  quia  'videtur  curia  qusd  prad.  Sibilla   |  u%^^' 
et  Cecilia  filia  prad.  Margeria  ad  breve  fuum  prad.  re/ponder^  ncn   Ttie'writ  of  De- 
debent,  eo  quod  pradict^  'jcbantus  Jilius  Jcbanr.is  antectjfor  earundem,   ceit  is  to  bee 
O- c.  fi  mudo  <i:xifiet  ad  prad.  finem  adnullan.i.  admitti  non  dcbuit :    brought  by  the 
and  yet  the  record  proceedeth  for  the  puniihment  of  the  deceit  to  ^°'^'°^  ^  *'^- 
the  cou  t  in  thtfc  words,  ^afitum  eft  a  prafatis  Rogero  de  Gamages,  "oJj"|  "  ^^ 
€t  Cecilia  uxore  ejusy  quid  re/pondeant  ad  deceptionem  et  ccllufitnem   fine,  but  the 
f^ite-  domini  regis  prad.  IZc.  qui  dicunt  qtiod prad.  tenementa  in  pra-   court  may  pa- 
dido  fine  content  a  funt  ad  communem  legem  placitabilia,  et  femper  a   n'fl>  the  deceit 
tempore,  quo  non  extat  memcria  bucufqut,  t3c.  et  non  per  breze  claufiun   ^\^ia\^^Z^ 
de  redo,  l5c.  eo  qucd  non  funt  de  antiquo  dominico,  ^c.  et  de  hoc  pon'   party  or  his 
^  *  fitper  patriam,  ^c.     Ideo  ven'  inde  jttrata  coram  rege  a  diePaf-    heires. 
cba  in  quindecim  dies  uhicunque,  l£c.  *  1 7  E-  3«  31. 

There  is  a  chapter  added  amongft  the  afts  made  in  W.  2.  anno 
13  E.  I.  the  lall  chapter  faving  one  in  thefe  words,  chauncellor, 
ireafurer,  juftices,  m  nul  dd  councel  le  roy,  ne  clerk  de  la  chauacery,  ne 
Jel  e/cbequer,  ne  ce  juftice,  ne  dauter  minifter,  ne  nul  del  hoftle  P  roy  ne 
clerk,  ne  lay,  ne  puii  receirjer  ejglife,  m  ad'vo^jujcn  de  ejglife,  ne  t're  7ie 
tenemeni  en  fee  per  dctie,  ne  per  cubate,  ne  a  forme,  ne  a  champerty,  ne 
en  auter  maner,  tanque  ccmr  le  chcfe  eft  en  plea  devant  nous,  cu  dsvant 
id  de  nous  tninfires,  tie  nul  Idver  ent  fcit  prife,  l^c. 

It  b  certain  that  this  ciiapter  was  not  enafted  in  13  E.  1.  there- 
fore it  is  to  be  feea  when  it  was  made  a  \zvf. 

Firft,  Fleia  coopleth  the  25  chapter  of  this  parliament  of  \V.  i.  FIcta  nbl  fupra. 
and   the  faid  chapter  inferted  into  W.  2.  together;  whereby  it  " 

feeaieth  that  it  was  made  at  this  parliament. 

2.  It  is  enafted  in  the  FresKh  tongue,  as  this  flatute  of  W.  i. 
is,  and  all  the  reft  of  the  flatute  of  W.  2.  is  in  Latine. 

3.  It  hath  the  fame  phrafe  and  manner  of  penning  that  the  25. 
28.  and  29.  chapter?  of  this  act  of  W.  1.  hath. 

^  The  ftatute  of  champerty  made  in  the  11  yeare  of  E.  1.   a"„a„  e  J"^* 
(wmch  was  before  the  itatute  oi  W.  2.)  rcciteii  the  cScQ.  of  this  Ve:  Mag.cha. 

chapter,  ^^'  So.  ». 
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chapter-,  and  the  29  chapter  of  the  parliament  of  W.  1 .  for  by  the 
faid  aft  of  11  Ei  i .  it  is  recited.  Come  contenue  foit  in  nojire  ejiatute, 
que  nttl  de  mjire  court  pr eigne  plea  a  champerty  per  art  ne  per  engin* ; 
which  is  a  fummary  recitall  of  the  faid  aft  inferted,  as  is  afore- 
faid,  amongfl;  the  ftatutes  of  W.  2.  for  the  chauncellor,  treafurer, 
juflices,  &c.  are  all  of  the  kings  courts,  and  it  was  fitter  to  rehearfe 
them  generally,  then  by  particular  names. 

And  further,  the  faid  aft  of  11  E.  i.  reciteth  this  29  chapter 
concerning  counters,  attourneyes,  and  apprentices,  and  others,  as 
Flcta  doth,  rather  by  way  of  explanation,  then  in  the  fame 
words. 

5.  There  is  no  one  aft  in  W.  1.  fo  general  as  this  rehearfall  in 
the  1 1  E.  I.  is,  for  the  25  chapter  is  nul  minijier,  and  this  is  nul ge- 
Jieralment  without  limitation. 

6.  Mention  is  made  in  tlie  recitall  of  the  faid  aft  of  11  E.  i.  of 
officers  a  hauts  homes  l^  auters  de  la  terre,  and  in  no  ftatute  before 
that,  any  mention  is  made  des  hauts  homes,  that  is,  of  the  chaun- 
cellor, treafurer,  the  kings  counfellors,  &c.  but  onely  in  this  aft, 
which  is  inferted  amongft  the  ftatutes  of  W,  2. 

7.  And  where  by  the  28  chapter,  provifion  was  made  againil 
the  clerks  of  the  king,  and  of  the  juftices,  and  by  the  29  chapter 
againfl:  ferjeants,  apprentices,  attournies,  and  others,  it  had  been  a 
great  omiffion  and  defeft  in  the  makers  of  thefe  laws,  to  have  left 
out  the  great  officers  and  juftices  themfelves  of  the  kings  courts, 
and  others  recited  in  this  aft  inferted  in  W.  2.  againft  whom  it 
was  more  neceflary  to  provide,  then  againft  the  other,  becaufe 
they  had  more  power  to  offend;  and  the  law  had  not  feemed 
equall,  if  provifion  had  not  been  made  as  wel  againft  the  ma- 
jorities, as  the  minorities,  the  great,  as  the  fmall. 

[  218  ]  8.  The  faid  aft  inferted  into  W.  2.  inflifteth  puniihment  (a  Im 

•uolunt  le  ray)  the  aft  of  1 1  E.  i .  doth  adde  hereunto  three  years 
imprifonment,  for  dignitas  per/ones  auget  poenam. 
EnfetJ]  That  is,  in  fee  fxmple. 
Per  dom.'\  That  is,  by  a  gift  in  taile. 

Ne  per  achate.^  That  is,  by  purchafe  for  mony  or  other  co»- 
fideration. 
go  An*.  15.  Ne  afarme.l   That  is,  by  leafe  for  life,  or  for  yeares. 

30  E-  3*  3-  Ne  a  char>tperiy.'\  This  hath  beene  explained  before,  chap.  25^  '" 

8E.  4.  13,  Ne  en  auter  manner, '\    Thefe  be  generall  words,  and  forbid  all 

^\XKc\\7i{t^  pendente  placiiohy  the  perfons  named  in  this  aft;  which 
is  worthy  of  obfervation,  to  make  a  diverfity  between  thefe  per- 
fons herein  named,  and  others :  fee  before  cap.  25.  and  note  well 
the  books  there  quoted. 

j^  njolunt  le  roy.]  This  is  explained  before  cap.  4.  &c. 
VideW.  2.  cap.        yluxibicn  celuy  que  purchafe  come  celuy  que  le  fra.\    Note  the  pu- 
49.  Stat.  de.  3?   niihinent  lieth  by  this  aft  equally,  as  well  upon  the  giver  as  the 
^•''v%'m'^'"  taker. 

racy,  Vet.  Mag. 
Cart.  fo.  III.  b, 
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CAP.    XXX. 


JC*  T  pur  ceo  que  multz  des  gents fe 
"^  pliignent  desfetrjeants  ( i ),  criours 
if  fee  (2),  et  les  marjhaU  des  jujiices 
(3)  en  eirey  et  [dautersju/iices'}  quelles 
fernent  a  tort  deniers  de  ceux  queux 
recover ont  fetfin  del  terre^  ou  queux 
gaignont  lour  quereles^  et  de  fine  Uvie^ 
et  des  juror Sy  villes,  prifoners,  et  des 
outers  attaches  en  plees  de  la  corone^ 
autennent  que  faire  ne  duiffenty  en 
,mu.ts  des  manfurst  et  de  ceo  quiladplus 
grand  number  de  ceux  que  ejire  ne  duiji 
(4.),  per  que  le  people  ejt  malement 
greve\  le  roy  defende^  que  cejles  chojes 
nefoient  diformes  faits.  Et  fi  uWfer- 
jeant  defee  leface,  office  jolt  frife  en  le 
maine  le  roy.  Etjt  marjhals  des  juf' 
tices  lefacentyfoientpunisgrevcnent  a 
la  valunt  le  roy.  Et  a  touts  les  plain- 
tifes  lun  et  lauter  rendre  le  trebie  de 
^  quels  aver*  prife  tn  eel  maner. 


AND  forafmuch  as  many  comply 
themfelves  oi  officers,  cryers  of 
fee,  and  the  marfhals  of  juftices  in 
eyre,  taking  money  wrongfiilly  offuch 
as  recover  feifin  of  land,  or  of  them 
that  obtain  their  fuits,  and  of  fines 
levied,  and  of  jurors,  towns,  prifoners, 
and  of  others  attached  upon  pleas  of 
the  crown,  otherwife  than  they 
ought  to  do,  in  divers  manners; 
and  foralrnuch  as  there  is  a  greater 
number  of  them  than  there  ought  to 
be,  whereby  the  people  are  fore 
grieved;  the  king  commandeth  that 
fuch  things  be  no  more  done  from 
henceforth ;  and  if  any  officer  of  fee 
doth  it,  his  office  ihall  be  taken  into 
the  king's  hand ;  and  if  any  oi  the 
juftices  marfhals  do  it,  they  fhall  be 
grievoufly  puni£hed  at  the  king's 
pleafure ;  and  as  well  the  one  as  the 
other  ihall  pay  unto  the  complainants 
the  treble  value  of  that  they  have  re- 
ceived in  fuch  manner. 


Vide  1/iirror,  c.  5.  §  4-  Brltton  37.  b.     (11  Ed.  4.  3.  b.  4  Inft.  loi.) 

(i)  Serjants."]    Fleta  rendreth  thefe  words  thus,  T/rg-^/crr/ y?r-  Flet  H.  2. c  32. 

t'ietiies,  they  were  called  njirgatores  a  virgis,  of  white  rods,  which  ^^  ^  irgatonbus, 
they  carried  in  their  hands  before  the  juftices  in  eyre  and  other         [  2^9  1 
juftices. 

(2)  Criars  de  fce.l  It  appeareth  by  Fleta  that  thefe  are  com-  Flcta  ubi  fupra. 
prehended  under  the  generall  name  of  virgatores,  and  therefore 

carried  rods  alfo,  he  rendreth  thefe  words  chunatores  de  feodo. 

(3)  Et  les  marjhals  des  jujiices  .'\  Jujiiciaricrum  marefchcdli.  Flcta  ubi  fupra. 

(4)  Et  de  ceo  que  il  ad pluis  nombre  que  efire  ne  duifi.'\  Hereby  it 
appeareth,  that  the  over-great  number  of  thefe  virgers,  criers,  and 
njarlbals,  was  a  meanes  of  extortion,  or  grievance  of  the  people  ; 
^od  fo  it  is  in  ail  other  cafes  of  what  profeffion  or  place  foever, 
Mttltitudo  imperatorum  perdidit  curiam  :  befides  it  taketh  away  the 
f fiimation  and  credit  of  the  fame. 


CAP. 
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GAP.     XXXI. 


T^  E  ceux  queux  parnent  outragious 
tolnef  ( I ),  enconter  common  ufage 
du  realme  en  la  v'tlle  merchandie  (2).' 
■purview  ejl^  que  ft  uW  leface  en  la  v'llle 
le  roy  mefme^  que  f oh  bail''  a  fee  farine^y 
le  roy  prendra  le  franchife  (4)  del 
marche  {l^enfa  viaine.  Etftfoit  a u~ 
ter  ville^  et  ceo  foit  fait  per  le  Jeigniour 
de  mefme  la  ville  (5),  /^  roy  le/ra  per 
mefme  le  maner.  Et  fil  joit  fait  per  le 
hailife  fans  le  comma ndement  le  feig- 
nioury  il  rendra  al  plaintife  au  tant 
pur  le  outragious  prife^  come  il  avoit 
prife  de  luy-^  fil  uft  import  fan  tclne  :  et 
il  aver  a  pr'ijon  del  xl.  jours.  Des  i  i- 
iizensy  et  des  burgefjes  a  que  le  roy  ou 
fhnpere  ad  grant  murage  pur  lour  villes 
enclofer  ( 6)j  ^/  que  tiel  murage  parnent 
auterment  que  lour  eji  grante,  et  de  ceo 
foient  attaintes:  purview  efl^  que  ils 
par  dent  eel  grant  de  touts  le  temps  (6) 
^ueferra  a  vener.^  etf errant  en  le  griev- 
ous mercy  le  roy. 


ROUGHING  them  that  tak? 
outragious  toll,  contrary  to  the 
common  cuftom  of  the  realm,  in 
market-towns;  it  is  provided,  that  if 
any  do  fo  in  the  king's  town,  which  is 
let  in  fee-fcirm,  the  king  {ball  feife  into 
his  own  hand  the  franchife  of  the  mar- 
ket ;  and  if  it  be  another's  town,  and  the 
fame  be  done  by  the  lord  of  the  town, 
the  kingflialldo  in  like  manner;  and 
if  i'  be  done  by  a  bailiff,  or  any  mean 
oiiicej",  without  the  commandment 
of  his  lord,  he  fliall  reftore  to  the 
plaintiff  as  much  more  lor  the  out- 
ragious taking,  as  he  had  of  him,  if  he 
had  carried  away  his  toll,  and  (hail 
have  forty  days  imprifonment. 
Touching  citizens  and  burgefTes,  td 
whom  the  king  or  his  father  hath 
granted  murage  to  enclofe  their 
towns,  which  take  fuch  murage  otber^ 
wife  than  it  v/as  granted  unto  them, 
and  thereof  be  attainted;  it  is  pro- 
vided, that  they  fhail  lofe  their  grant 
for  ever,  and  fhall  be  grievoufiy 
amerced  unto  the  king. 


Mag.  Chart,  c.  30.  W.  2.  cap.  25. 


Lib.  S.  fol.  46. 
Mag.  Chart. 
ubi  fup. 
W.  2-  ubi  fup. 
[  220  ] 


Vide  ca.  36. 
this  word. 


for 


Cap, 
Mai 


I  tin'  Vet. 
.  Chart. 


In  thf  troublerome  and  irregular  raigne  of  H.  3  outragious  to!s 
were  taken  and  ufurped  in  ci;ic-s,  boroughs,  towns,  where  faires 
and  markets  were  kept,  to  tlie  great  opprcfiion  of  the  kings  fub- 
jefts,  by  reafon  whereof  very  many  did  refraine  from  the  com- 
ming  to  faires  and  markets,  to  the  hindrance  of  the  common- 
wealth; for  it  hath  ever  been  the  policy  and  vvirdcme  of  this 
realm  that  faires  and  markets,  and  fpecia.ly  the  markets,  be  well 
furnifhed  and  frequented. 

(i)  Tolnef.]  Toll.  For  the  generality  of  the  word,  fee  Jehu  Webs 
cafe,  lib.  8.  Magna  Charta,  and  W.  2.  whereof,  and  of  the  feverall 
kinds  thereof,  more  ihall  be  faid  in  the  expofition  of  the  ftatute 
of  W.  2.  for  that  here  it  is  retrained,  as  hereafter  appeareth. 

Outragious.!  That  is,  cither  where  a  reafonable  toll  is  due, and 
exceffive  toll  is  taken,  or  where  no  toll  at  all  is  due,  and  yet  toll  is 
unjuflly  ufurped,  for  it  is  an  outrage  to  doe  fuch  a.  common  injury 
and  wrong;  fomcdme  it  is  cd-Wd'!  fuperfuuiu,  vel  indilntum,  'vel 
injujium. 

No 
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No  toll  is  due  either  on  the  part  of  the  lord,  when  he  hath  a  F^t-  M.%.  c.4}. 
faire  or  market,  and  not  any  toll ;  or  on  the  part  of  the  market-    *  ^'*  **  ^*-  *®* 
man,  who  ought  to  be  difcharged  of  toll,  or  of  the  thing  fold  that 
is  not  tollable. 

(2)   En  la  -vilU  merchant^ie.]   That  is,  in  a  city, borough,  or  town   Braa.  15.  ».  56, 
of  merchandize,  where  faires  and  open  markets  are  kept,  for  mer-   |7'  ,. 

chandizing,  and  buying  and  felling.  ,  .„  f^i'a^JlrcJuH* 

This  is  intended  of  toll  to  the  faire  or  market,  whereof  we  will  t^Hum. 
only  fpeak  in  this  place. 

Toll  to  the  faire  or  market  is  a  reafonable  fumme  of  money  due 
to  the  owner  of  the  faire  or  market,  upon  fale  of  things  tollable 
within  the  fair  or  market,  or  for  ftallage,  picage,  or  the  like. 

And  this  was  at  the  firft  invented,  that  contradls  might  have 
good  teftimony,  and  be  made  openly ;  for  of  old  time,  privy  or 
fecret  contrafts  were  forbidden,  and  the  Mirror  faid  truth,  for  the   Cap.  i.  §  j* 
auncient  law  was.  Negotiator  in  widgo  Ji  quid  Tn^rcatus  fuerit  in  earn   Inter  leges 
rem  tefiimonia  babeto;  nemo  extra  oppidum,    ruji  frafente  prapofito  "^^S's. 

tdiijijefide  dignis  bominibus,   quicquam  emito.     And  another,  Ne  qiu'j   ^°f"^  '^6** 
extra  oppidum  quid  emat ;  in  thefe  laws  oppidum  is  taken  for  faire  or  ^"^^"*'"  "*•*• 
market. 

And  again  the  fame  king.  Si  quis  tejiat^o  rem  aliquam  mercaius 
Jiierit,  quam  alius  deinceps  qui/que  fuam  ejfe  contender  it,  earn  'venditor 
prajiet,  atqiie  in  fe  recipiat,Ji-v(  is /ervus  Jive  ingenuus  fuerit  :  die  au- 
tem  dominico  nemo  mercaturam  facito ;  id  quod  Ji  quis  egerity  et  ip/a 
merce,  et  30.  pratereafolidis  mulSiator, 

Here  note  by  the  way  two  things,  firft,  the  antiquity  of  the  law 
for  changing  of  property,  according  to  thefe  auncient  laws,  and 
therefore  to  this  day  it  is  called,  apertum  forum,  or  apertus  mer  cat  us , 
an  open  market,  or  market  overt;  and  fecondly,  that  no  merchan-     . 
dizing  fhould  be  on  the  Lords  day. 

Bcnorum  (fine  jidejuj[Jione,  et  teflimonio)  emptio,  out  permutatio  non  Inter  leges 
ejio.  Etheldredi  regis. 

Si  quis  teftibus  nan  adbibitis  quicquam  fuerit  mercatus,  idemque  alter  Inter  leges  Ca- 
utifuum  ipfius  proprium  vendicaret,  emptori  nulla  fiat  advocandi poteftas,   «""  ^6'*' 
verum  is  domino  rem  reddito^  i^c.     Which  1  have  recited   for  the 
-confirmation  of  the  Mirror,  and  for  the  honour  of  venerable 
antiquity. 

Every  one,  that  hath  a  feire  or  market,  ought  to  have  it  by 
graunt  or  prefcription ;  if  the  king  graur.t  to  a  man  a  ftire  or 
market,  and  graunt  no  toll,  the  patentee  (hall  have  no  toll,  for  toll 
being  a  matter  of  private  for  the  benefit  of  the  lord  is  not  inci- 
dent to  a  faire  or  market  fo  graunted  without  a  fpeciall  graunt, 
as  it  was  adjudged  in  the  cafe  of  Northampton,  for  fuch  a  faire 
or  market  is  accounted  a  free  faire  or  market ;  and  there  it  was  Mich.  39  &  40. 
alfo  reiolved,  that  after  fuch  a  graunt  mads  the  king  cannot  graunt  ElJz.C«r.Rego. 
a  toll  to  fuch  a  free  faire  or  market  without  quid  pro  quo,  fome 
proportionable  benefit  to  the  fubjeft.  LalUy,  it  was  there  re- 
folved,  that  if  the  toll  graunted  with  the  faire  or  market  bee  out- 
ragious  or  unreafonable,  the  graunt  of  the  toll  is  void,  and  that 
the  fame  is  a  free  market  or  faire. 

But  if  the  king  graunt  unto  one  a  faire  or  market,  he  fhall  have     *  [  221  1 
without  any  graunt  a  court  of  record,  called  a  court  of  pipowdres  *,   Braft.  1.5.0-334, 
as  incident  thereunto,  for  that  is  for  advancement  and  expedition    17  £•  4-  c  a. 
©f  juftice,  and  for  th?  fupponing  and  maintenar.ee  of  the  faire   1  R- 3- <=.  6. 


oc 


7  £.4.25. 
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7H.  6. 18, 19.     or  market;  and  fo  note  a  diverfity  between  the  private  and  the 

132^,  133*"^'  *  ^°  ^°^'  ^°'"  ^"y  ^^i"g:  tollable  brought  to  the  fair  or  market 

•  9  H.  6.  fo.4s.   to  be  fold,  fhall  be  paid  to  the  owner  of  the  faire  or  market  before 
tit.  toll  7.  the  fale  thereof,  unlefle  it  be  by  cuftome  time  out  of  mind  ufed, 

■which  cultome  none  can  challenge  that  claime  the  faire  or  market 
by  graunt  within  the  time  of  memory,  <vix.  fince  the  raigne  of 
king  R.  1 .  which  is  a  point  worthy  of  obfervation  for  the  fup- 
prellion  of  many  outragious  and  unjufi:  tolls  incroached  upon  the 
fubjeft  to  be  punifhed  within  the  purview  of  this  ftatute.     So  note, 
it  is  better  to  have  a  faire  by  prefcription,  then  by  graunt. 
i&  3P.&M.C.7.        Alfo  if  the  lord  or  owner  of  the  faire  or  market  doe  take  toll  of 
^'^f'fi   ^^'  ^"*     ^^^  feller  of  horfes,  &c.  he  is  to  be  punifhed  within  this  ftatute,  for 
5    •    •  45-  he  ought  to  take  it  of  the  buyer  onely.     Fit/e  2  &  3  Ph.  &  Mar. 

&  31  Eliz.     And  fo  Je  communi  Jure  no  toll  Ihall  be  paid  for  things 
brought  to  the  faire  or  market,  unlefle  they  be  fold,  and  then  toll  to 
be  taken  of  the  buyer ;  but  in  ancient  faires  and  markets  toll  may 
be  paid  for  the  Handing  in  the  faire  or  market,  though  nothing 
be  fold. 
Eraft.li.2.f.  57.        If  the  king  or  any  of  his  progenitors  have  granted  to  any  to  be 
3^^-3^^f|-445-     difcharged  of  this  toll  either  generally  or  fpecially,  this  grant  is 
i''7."  16  E.  3.       good  to  difcharge  him  of  all  tolls  to  the  kings  owne  faires  or  mar- 
grant  53.  39  E.    kets,  and  of  the  tolls,  which  together  with  any  faire  or  market 
3.  13.  b.  41  E.     have  been  granted  after  fuch  grant  of  difcharge,  but  cannot  dif- 
3.  24.  43  E.  3.     charge  tolls  formerly  due  to  fubjefts,  either  by  graunt  or  pre- 
F^NB*^       f"&'   ^'^"Pt'on. 

22-,^  •  9  •  •  Hereof  Bracton  faid,  Li  cmni  Itbertate  concejfa,  i^c.  ertt  frioritat 

Bradt.  fo.  56.  a.   pr^ferenda.      And  againe,  EJfe  enim  poterit  libertas,  ut  Ji  quis  te- 
Si  57.  b.  mfl./iir  ad  davdum  ex  fewititte,  Jicttt  theolonitim  et  confuetv dines ^  ex  li~ 

her t ate  defendi  poterit  ad  non  dandum,  item  Ji  ex  fcrvitute  teneatur 
quis  ad  non  capiciidum,  ex  libertate  conccJJ'a  capere  pojjit  confuetudines  et 
theolonia, 
7H.  4.4.  Tenants  in  ancient  demefne,  for  things  comnfing  of  thofe  lands 

9  H.  6.  2<;.  {l^all  pay  no  toll,  becaufe  at  the  beginning  by  their  tenure  they 

Re  V  ^"  applyed  themffives  to  the  manurance  and  hufbandry  of  the  kings 

demeans,  and  therefore  for  thofe  lands  fo  holdcn,  and  all  that  came 
or  renewed  thereupon,  they  had  the  faid  priviledge :  but  if  fuch 
a  tenant  be  a  common  merchar.'t  for  buying  and  felling  of  wares  or 
merchandifes,  that  rife  not  upon  the  manurance  or  hufbandry  of 
thofe  lands,  he  Ihall  not  have  the  priyiledi^e  for  them,  becaufe  they 
are  out  of  the  reafon  of  the  priviledge  of  ancient  demefne,  and  the 
tenant  in  ancient  demefne  ought  rather  to  be  a  hufbandman  then 
a  merchant  by  his  tenure,  and  fo  are  the  books   to  be  intended. 
And  herewith  agrecth  an  ancient-  record,   the  cffeft  whereof  is. 
Hi  I.  14  E.  I.        i^od  hi:  q:ti  clamant  ^J/e  imniune-s  de  thedonio  prajiando^   ut  tenentes 
coiaregerot.  4J.    /^   aiitiqiio  domivico,  ,'vei  per  chart  as  regum^  non  debeiit  dijiritigi  pro 
Vtxon,  cliquo  theolonio  pro  mcrcQandlrcis  ad  iifiis  Jucs  proprios  imptis  ;  itiio  pro 

merchandiz.is  qu''  emcrint  -vel  -vcndiderint  ut  mer  cat  ores,  debtnt  folverC 
pro  eis. 
Rot.  Pari.  an.  jS  King  H.  3.  did  grant  to  the  abbot  of  L.  and  his  fuccefTors,  ^od 
E.  I.  fo.  2.  int.  ip^fi  et  homines  fui  Jint  qitieti  ab  cmni  theolonio  in  cmni  foro  et  in  omni' 
f"^aT£d j"'^'  ^"^  nimdinis,  \5c.  And  there  it  is  refolved,  that  the  abbot  (hould 
Balivos  de  have  thi«  priviledge  by  force  cf  this  gcnerall  graunt  in  this  man- 

Southampton,       ner,  ^$d  ipjl  et  hcmincs  Jut  fittt  quieti  a  prafiationo  thcolonii  in  itcn- 

ditionihu: 
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^ition^tts  et  empthttiitu  pro  fids  nectjfariis,  ut  in  'viSir,  ve/titu,  ttfimi-  Mich. »  E.  ». 
libus,  et  hoc  ad  opus  proprium  ipfiui  abbatis  et  bominum  fuorum.  coram  rege  pre 

•  The  king  Ihall  not  pay  toll  for  any  of  his  goods,  and  if  any  BrYmiSngham 
be  taken,  it  is  punifhable  writhin  this  ftatute.  acc\ 

(3)  Marcbe.'\  This  word  doth  here  include  as  well  a  feire  as  a  •  35  H.  6.  57. 
market ;  hr  forum,  from  whence  faire  is  derived,  fignifieth  bodi : 

and  a  mart  is  a  great  faire  holden  every  yeare,  derived  a  merct, 
becaufe  merchandifes  and  wares  are  thither  abundantly  brought: 
and  mercatus  is  derived  a  mercando. 

(4)  Prmdralefrancbife.'\  That  is,  (hall  feife  the  franchife  of  T  222  ] 
the  faire  or  market  untill  it  be  redeemed  by  the  owner :  but  this 

is  intended  upon  an  ofBce  to  be  found,  for  in  ftatutes  incidents  are 
ever  fupplyed  by  intendment. 

(5)  Seignior  de  me/me  la  ville.']  That  is,  the  owner  of  the  faire 
or  market. 

Flcta  collefteth  the  efFeft  of  this  former  part  of  the  a£l  in  thefe  Flet.lL  4.  €.45. 
words,  lahibitum  eji  tze  quis  in  villis  regis  merchandiis,  qute  dimijfet  '^*"*  nnem- 
/unt  et  co77mi£ie  ad  feodi  Jirmatx,  indebita  et  injufta  capiat  theolonia ; 
^uodji  quis  fecerity  extunc  eo  ipfo  capiet  rex  libertatem  mercati  in  manum 
ftuxm  ;  eodem  mcdo  facit  rex,  licet  in  alterius  villa  pr^mijfa  Jieri  con- 
tigerit,  fi  balivus  bee  fecerit  fine  voluntate  domini  fiii,  reddet  tantum 
querenti,  quantum  cepij/et  balifus  ab  eo,fe  tolnetum  afportaJ}et,et  nibil- 
tminus  babeat  prifcnam  40.  dierum. 

Here  I  perfwade  my  felfe  fome  would  defire  to  know,  what  is 
doe  for  toll  to  the  faire  or  market :  to  which  I  anfwer,  that  I  can 
tell  what  was  due  of  old,  and  what  was  ordained  in  times  paft  by 
ancient  kings  to  be  paid :  for  the  Mirrour  faith,  ^e /aires  et  mar-  Mirror,  c.  1.  §  > 
kttsfe  fijfent  per  lieus,  et  que  acbaiors  de  blee,  et  beajls  donajfent  tell  a 
let  bailifes  des  feigniours  de  markets,  ou  de /aires,  eejla/cavcire  made  de 
dixe  /oux  de  biens,  et  de  meynes,  meyxes,  et  de  pluis,  pluis  al  offer  ant, 
iff  at  que  nul  tol  paffafi  un  denier  de  un  mar.er  de  mtrchandixe,  et  cefi 
tolle/ait  trove  pur  tefimcigner  les  contrails,  car  cbe/cun  pri'vie  control  q^    j^j^  ^j^j 
/uit  de/cndue.     But  at  this  day  there  is  not  one  certaine  toll  to  the  fup.  3  e.  3.a(r. 
market  taken,  but  if  that  which  is  taken  be  not  reafonable,  it  is  445.  13  H.  4, 
punifliable  by  this  ftatute,  and  what  fhall  be  deemed  in  law  to  be  '7-  =•  Rot.  pat. 
reafonable,  ihall  be  judged,  all  circumftances  confidered,  by  the  ^^  .    ^j/ "  ^^^i 
judges  of  the  law,  if  it  come  judicially  before  them  Roj_  p^j  %  ^  ,^ 

(6)  Murage  pur  Uur  njilles  inclo/erJ\  Muragium,  a  muro,  as  our  i.  parkin.  35. 
aft  doth  explaine  it,  to  wall  in,  or  inclofe  with  wall  a  towne,  under  Salop,  m.  38. 
which  word  is  here  included  a  city  and  burghe.  Yarmoudi. 

Murage  is  a  reafonable  toll  to  be  taken  of  every  cart,  wayne,  •flct.li.i.c.4x. 


uprores,  and  is  due  either  by  grant 
by  prefcription.  fubtus  pontcm 

But  if  a  wall  be  made,  which  is  not  defenfible,  nor  for  fafegard  Londo  Rocpar. 
of  the  people,  then  cught  not  this  toll  to  be  paid,  for  the  end  of  I^art.R^.zto! 
the  graant  or  prefcription  is  not  performed.  F.N. 8.227. 

•  He  that  hath  burghbote  granted   to  him,    is  difcharged  of  ^  Rot.  pat.  10 
murage  granted  afterwards :  and  although  murage  be  here  par-  E.  3.  m.  32. 
ricularly  named,  yet  are  graunts  of  like  luiure  v.ithin  the  purview  ^^"'p^  f'/v*^' 
of  ihjs  ftatute  :  as,  ,  „„.  „    . 

*  Pontage.  Ciifbur^h. 

*  Paviage.  F  K.B.  217. 
«  Kevaee,  &c.                                                                                  Regitl.  259. 

•     ^  '  ,,    ,     3        ,         ^  Roc  Fat. 

(6.)    ?.:;.t7?/    J  t.  3.  m.  10. 
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(6)  Fardent  eel graunt  de  touts  temps."]  Here  the  whole  francbife 
is  forfeited,  and  fo  note  a  divetfity  betweene  pr'endra  la  francbifct 
l£c.  and  pardent  eel  graunt,  the  one  implying  a  feifure,  as  hath  been 
'•laaflT.  p.  34.      faid,  and  the  other  a  forfeiture  fjr  ever,  ••  for  it  is  a  mifufer,  or 
39  H-  6-  3*'        abuier :    «"  and  thereof   Bradlon    faith,  Hujufmodi  autem  libertates^ 
*°j^^  ^J  J  j]  tS'c.  Jlatim  quaji  transferwituf,  et  quafi  pojpdentur,  iffc.  donee  amiferit 

•BraiS.  1.2.  f  56.  P^*'  ^I'u/'um,  nj'el  non  ufum. 

Lib.  3.  fo.  1 17.         It  is  to  be  obferved,  that  confuetudines  hath  feverall  fignifications 

Flet.li.  I.  c.  20.   inlaw:  for  fometime   it  fienifieth    cullome,   which  doth  include 

Ca.Itm.ubifup.  ^jj  manner  of  tolls :  and  tbe"refore  Brafton  faith,  Deno'vis  conjuetw 

d'tnibus  levatis  f.'ve  in  terra,  Ji^je  in  aqua,  quis  eas  U'vanfit,  et  uhi  : 

fo  called,  becaufe  they  colour   things  fo  taken  under  pretext  of 

prefcription  or  cuflome,  where  there  is  none  at  all :  and  therefore 

r  223  1         hers  they  are  called  noa/ie  ecn/uettidines,  becaufe  they  were  new  tolls 

or  exactions,  under  the  vifard  of  antiquity. 

Flet. li.  a.  c.  43.        Fleta  rends eth  this  laft  part  of  this  chapter  in  thefe  words:  Item 

qui  muraglum  ad  'villam  elaudendam  gra'vius  eeperint,  quam  conce£um 

fuerit  per  car  tarn  regis,  perdant  ex  tunc  gratiamjua  eonceffionis,  et  gra- 

•viter  amercitntur. 

And  prefentiy  after  the  making  of  this  a£l,  the  effe£l  thereof  for 

juftices  in  eire  to  enquire  of  it,  was  inferted  in  the  chapters  or  ar- 

Cap.  Itin.  ubi       tides  of  the  eire  in  thefe  words  :  Item  de  biis  qui  eepcrunt  fuperfiuei 

f"P«  mel  indelita  tolneta  in  ei'vitatibus,  burgis,  'vd  alibi  centra  eommuneni 

ufum  regni  :  ittm  de  cinjihus  et  burgenjibus  qui  de  muragio  per  dominum 

regem  eis  concejfo,  plus  eeperunt  quam  facere  deberent,  Jecundum  conccj- 

Jionem  dcmini  regis  faiiam. 

Mirr.c 5. §4.  The  Mirrour  faith,  touching  murage,  thus:  he  point  que  'voet 

que  ceux  que  mifufent  murages  Us  per  dent  ne  fuit  ?nijiier  dwver  ejire,  ear 

ley  njoet  que  ehej'eun  perdra  fan  fratichije  que  mijufera  :  fo  z\  this  fla- 

tute  was  made  in  that  point  for  two  purpoi'es,  ^iz.  to  affirme  the 

common  law,  and  to  adde  a  farther  punilhmcnt,  wz.  to  be  griev- 

oufly  amercied. 


CAP.  xxxir. 

T\E  cmxqucuxparnentvttaUe{\\  C\Y  fuch  as  take  vi6lual  or  other 

"^  cu  nul  riens  at  oeps  le  roy  a  ere-  things   to  the  king's  ufe  upon 

ance-i  ou  a  garnfon  du  chajlell^  ou  ayl-  credence,    or    to    the  garrifon   of  a 

lorSy  et  quant  ''tlso?it  refceive  le  paye-  caftle,  or    othei-wife,  and  when  they 

ment  al  exchequer.^  ou  en  garderobe.,  ou  have  received  their  payment  in  the 

eyllors^deteignontle  payment  des  crean-  exchequer   or   in  the  wardrobe,  or 

cersy  a  grand  danimage  de  eux^  et  en  otherwhere,  they  v.'ith-hold  it  from  the 

(Jdander  du  roy:  purview  ejl^de  ceux  creditors,  to  their  great  damage,  and 

queux   out   terres   ou   tetuvnentSy  que  flander  of  the   king;  it  is  provided, 

malntenant folt  ceokve  de  lour  terres  ou  for  fuch  as  have  lands  or  tenements, 

delourchateuxyetpaiesas  creancers^ove  that  incontinent  it  {hall  be  levied  of 

les  dammages  queux  ih  avercnt  ewe^  their  lands,  or  of  their  goods,  and  paid 

tt  foient   rentes  pur  le  tnffas,  et  ftls  unto  the  creditors,  with  the  damages 

neient  terres  ne  tenements^  foient  en  le  they  have  fuftained,   and  fhall    make 

frifon  a  la  vohint  le  roy.     De  ceux  fine  for  the  trcfpafs  ;  and  if  they  have 


que. 


no 
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quepernont  (2) part  dfs  dets k  roy  (3),  no  lands  nor  goods,  they  fhall  be  im- 

oti  outers  louers  pernent  dcs  creanjars  prifoned  at  the  king's  v.^U.     And  of" 

le  roy^  pur  fair e  U  payment  des  Tnefmes  iuch  as  take  part  of  the  king's  debts, 

celUi  dels:  purview  eji^  qulh  rendtnt  or  other  re  wardsof  the  king's  creditors 

U  doubU,  et  foient  punies  grevement  a  for   to   make  payment  of  the  fame 

la   voltint  le  roy.     Et  de  ceux  queux  debts;  it  is  provided,  that  they  fhrJl 

pamont  chivals   (4),  ou  chartttes  a  pay  the  double  thereof,  and  be  griev- 

faire  le  cartage  le  roy^plus  que  mejlier  oufly  punifhed  at  the  king's  pleafurc. 

Jerroit^  et  pamont  louers  pur  \rdejpr'\  And  of  fuch  as  take  horfe  or  carts  for 

Jet  chivaU^  ou  le%  charettes.     Purvieiu  the  king's  carriage  more  than  need, 

e/ly  que  ft  ul  de  la  court  le  face^  il  ferra  and  rake  rewards  to  let  fuch  horfe  or 

grevement  chajiice  per  les  marefchalsy  carts  go;  it  is  provided,  that  if  any 

etji  ceo  joit  fait  hors  de  la  courts  [per  of  the  court  fo  do,  he  £hall  be  griev- 

•  un  del  court]  ou  per  auter  que  de  la  oufly  puniftied  by  the  marfhals;  and 

court,  et  il  [ent'\foit  attaint,  ilrendra  if  it  be  done  out  of  the  Court,  or  by 

le  treble,  et  ferra  en  le  prifon  le  roy  per  one  that  is  not  of  the  court,  and  be 

xl.  jours,  thereof  attainted,  he  fhall  pay  treble 

damages,   and   fhall   remain   ia   the 
king's  prifon  forty  days. 

(28  Ed.  I.  c-  2.  21  R.  2.  c.  5.  28  H.  6.  c  2.) 

(1)  De  ceux  queux  foment  vitaile.'\    Concerning  tliis  point  of 
purveiance,  we  fhall  refer  the  reader  to  Magna  Char:,  cap.  2  r. 

and  fliall  fay  no  more  concerning  that  matter  for  three  caufes :         £  22^  J 

1.  For  the  text  of  this  law  is  evident.     2.  For  that  there  have 

beene  many  excellent  ilatutes  made   concerning  parveyoars,  and 

purveyance,  in  all  to  the  number  of  48,  which  are  fully  and  plainly 

penned,  one  of  theni  being  a  good  expofition  and  inlargement  of 

another.     3,  I  find  no  book  cafe,  nor  any  report  for  the  expofition 

cither  of  this  or  of  any  of  the  faid  ftatutes,  which  (to  fay  the  trudi) 

had  more  need  of  execution  then  expofition:  and  therefore  either 

the  purveyours  have  been  fo  honed  and  juH  dealing  men,  as  they 

feldome  or  never  oifended  ;  Or  elfe  they  have  had  either  fo  good 

friends,  or  fo  good  hap,  as  their  offences  have  beene  covered,  or 

not  imputed  to  them. 

(2)  De  ceux  queux  pament  part  des  dets  le  rcj.]  The  mifchiefes 
before  this  ftatuce  were,  firft,  that  in  the  riigne  of  king  H.  3.  the 
kings  officers,  that  had  charge  of  his  treafure  and  revenue,  or  their 
agents  would,  in  refped  of  his  troubles  and  expences,  pretend  to 
thofe,  to  whom  the  king  was  indebted,  that  the  kings  cr^-fers  were 
empty,  and  thereupon  paying  part  to  the  kings  creditors,  com- 
pounded for  their  whole  debts,  and  took  their  acquitances  for  the 
vhole,  and  converted  the  refidue  to  their  owae  ufe. 

The  fecond  was,  that  fometime  they  would  craftily  pay  the 
whole,  and  uke  a  great  reward  therefore,  which  was  diihoncurable 
to  the  king,  damage  to  the  creditors,  and  corrupt  dealing  in  thofe 
officers,  or  their  agents. 

This  aft  is  generall  againft  a'l  thofe  that  take  part  of  the  kings 
debts,  or  other  reward  of  the  kings  creditors,  for  payment  of  the 
fame  debts.  This  la.v  doth  provYie,  that  he  that  fo  doth,  fhall 
render  double  to  the  party  grieved,  and  ihali  be  paniihed  griev- 
o;jfly  at  the  kings  will. 

it  In  ST.  S  y  y 
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This  a£l  is  in  affirmance  of  the  common  law ;  onely  it  addeth  a 

greater  punifliment. 

Rot.  Pari*  Richard  Lions  merchant  of  London,  and  farmor  of  the  kings 

50E.  3.  nu.17.  cuftomes  and  fubfidies  was  adjudged  in  parliament   for  buying 

debts  of  divers  men,  due  by  the  king,  for  fraall  values,  and  for 

taking  of  bribes,  to  pay  to  the  kings  creditors  their  due  debts, 

to  be  imprifoned  at  the  kings  will,  and  all  his  lands,  tenements, 

and  goods  to  be  feifed  to  the  kings  ufe,  which  proveth  it  an  offence 

or  mifdemcanour  againft  the  common  law,  for  the  judgement  was 

not  given  according  to  this  aft. 

Rot.  Par!.  John  Lord  Nevill,  while  he  was  one  of  the  kings  privy  councel, 

50  E.  3.  nu.  34.  bought  divers  debts  due  by  the  king,  namely,  of  the  lady  of  Ra- 

venlholme,  and  Simon  Love  merchant,  far  under  the  value :  the 

lord  Nevill  being  herewith  charged  in  parliament,  confeffed  that 

he  received  of  the  faid  lady  95  1.  which  (lie  gave  him  of  her  own 

good  will  for  the  obtaining  of  her  debt:  for  this  (amongft  others) 

he  had  judgement  of  imprifonment  at  the  kings  will,  and  that  his 

offices,  lands  and  goods  fhould  be  feifed  into  the  kings  hands,  and  to 

make  reftitution  to  the  executors  of  the  lady  (who  then  was  de- 

ceafed)  of  the  faid  95  1. 

See  for  thefe  (3)    Detts  le  roy.]  See  for  the  expofition  of  thefe  words  before, 

words  before,        q^,  \  q. 

^^P'  \?:  Cap.  Itineris  doth  render  this  claufe  thus:  Et  fimiliter  de  hiis  qui 

Cap.  lUn.  r  ....  ;       ;.  J  rj 

Vet.  Ma''.  Char,  p^^'tem  cepenint  debitouim  domtni  regis,  'vel  alia  munera,  ut  de  rejtduo 
155.  creditoribus  fatisfacerent. 

Mirr.  c.  i.  §  5.         To  conclude  this  point,  the  Mirrour  faith.  In  perjurie  'vers  le 
Cap.  5,  §4.  roy  pechent  ceux  minijiers,  queux  rien  de  pater ent  des  dels  le  roy,folonq; 

ceo  que  enjoyne  lour  fuit  a  /aire,  ou  rendant  part  pur  fatisfaclicn  del 

etitier,  et  ne  rendant  au  roy  k  remnant. 

(4)   Et  de  ceux  queux  par  ncnt  chivah,  &c.]  This  article  concerns 

purveyances,  and  purveyors ;  and  therefore  for  the  caufes  before 

rehearfed,  no  more  fhall  be  faid  hereof  in  this  place. 
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T)  UR  FIE  W  ejl^  que  nul  vicount  I  T  is  provided  that  no  flieriffe  fhall 
ne  fuffer^  barretors  (i),  no  main-  fufFer  any  barretors  or  maintainers 

iatnours  dcs  paroh  m  counties  [2)^  ne  of  quarrels  in  their   {hires,   neither 

fenefchalUs  des  graundes  feigniours,  ne  ftewarJs   of  great  lords,   nor   other 

des  outers  (que  ne  foit  attorney  fonfeig-  (unlcfs  he  be  attorney  for  his  lard)  to 

jiiour)  a  \la'\  fuit  fair  e^  ne  render  les  make  fuit,  nor  to  give  judgements  in 

judgements  des  counties^  ne  pronouncer  the  counties,  nor  to  pronounce  the 

hs  judgements  [ou  affcnter  de  faire  les  judgements,   if  he  be    not  fpecially 

jujiicements  (3)]y//«^/^/V  efpeciabnoit  required  and  prayed  of  all  thefuitors, 

prie  et  requife  de  touts  les  fuitors^  et  les  and  attornies  of  the   fuitors,   which 

'attornies  des  fuitors.,  queux  f err orit  a  la  Ihall  be  at  the  court,  and  if  any  do,  the 

journe  (4).     Et  fi  til  k  face ^  k  roy  fe  king  Ihall  punifh  grievoufly  both  the 

prejuira  grievoufernent  al  viiount,  et  a  Iheriff  and  him  that  fo  doth. 

i8  Co.  5lS.> 

Where 


Cap..  34.  Weftm.  primer.  225 

Where  by  the  ftatate  of  Merton  it  is  proviJed,  that  every  free  Mwton,  ca- lo. 
fultor,of  the  county,  &c.  might  freely  make  his  attourney  to  doe  ^^^^^ 
thefe  fuits  for  him.  _  thereof. 

Now  by  colour  hereof  two  mifchiefes  did  arife. 

1.  That  barretors  and  maintainers  of  querels  were  by  the  (he- 
riffe  countenanced  to  be  attorneys  to  make  fuit,  and  amongil  th-; 
faitors  to  give  judgements  in  the  counties,  and  fometime  pronounce 
judgement  in  the  name  of  the  fuitors. 

2.  That  ftewards  of  great  lords,  and  of  others,  who  had  no  let- 
ters of  attourney,  according  to  the  faid  ftaiute  of  Merton  would 
doe  the  like :  This  aft  doth  remedy  both  thefe  mifchiefes,  as  by  the 
letter  hereof  appearetli. 

(i)  Barretors.]    For  the  word  and  the  fenfe  thereof,  fee  lib.  8.  L^.S.fo.  36.  in 

fol.  36.inthecafeofbarretry.  -  S'n"'"'s^  tt-' 

(2)  En  counties.]    That  is,  in  the  county  court,  for  there  the  fij-ft  part  of  dre 
fuitors  be  judges.  lail.  -ci,  fed. 

(3)  JufticemeatsJ]  That  is,  all  things  belonging  to  juftice. 

(4)  A  lajouriu.'^  That  is,  at  the  court. 


CAP.    XXXIV. 

pUR  ceo  que  plufors  font  fivent  pORASMUCH  as  there havs been 
troves  in  counte  ( I )  cor.trcvours  oftentimes  found  ia  the  coun'ry 

(2)  des  nvuelUs^  dont  dijcord  (3),  oit  devifors  of  tales,  whereby  dilcord,  or 

rncnner  de  difcord  (4)  ad  ejire  fovent  occafion  of  difcord,  hath  many  times 

enter  le  roy  etfon  people,  ou  [^afcuns  de]  arifen  between  the  king  and  his  i>eo- 

les   hautes  homes  de  fan  roialme:  de-  pie,  or  great  men  Ci  this  reclmj  for 

fendu  ejl  pur  le  damage  que  ad  ejlre  the  damage  that  hath  and  may  thereof 

{^),  et  que  unccre  ent purra  avenkr,  enfue,   it   is  commanded,   tr. at  from 

que  deformes  nulle  ne  foit  cy  harde  de  henceforth  none  be  fo  hardy  to  tell  or 

dire^y  ne  de  counter  nulles  faux  furjelles,  publifh  anyfelfe  news  or  tales,  where- 

ou  controvor  [6),  dont  d'tfcord-t  ou  man-  by  difcord,  or  occafion  of  difcord  or 

mrde difcord  *,oucfclaunder pint furdre  fander  may  grow  betv.'een  the  king 

entre  le  roy  etfsn  people,  ou  les  hautes  and  his  people,  or  the  great  men  of 

homes  de fon  roialme  (7).     Et  qui  le  the  realm;  and  he  that  doth  fo,  fhall 

frafoitpris,  et  detenus  in prifon  jefjiies  be  taken  and  kept  in  prifon,  until  he 

a  tant  que  il  eit  trove  en  court  celuy  hath  brought   him    into    the    court, 

dont  la  parol ferra  move  {j^).    2  R.  2.  which  was  the  firfl:   author   of  the 

cap.  5.  .  tale. 

*  [  226  ] 

(i  Leon.  287.  Dyer  155.  12  Rep.  133.  1  Roll  444.  3  BuUir.  225.  2  R.  z.  Cat.  i.  c.  5".  i2  R. 
a.c.  II.  I  &  a  Ph.  &  M.  e.  3.  1  El.  c.  6  ) 

The  offences,  «y/«.  falfe  reports  and  news  puniihable  by  this 
law  are  forbidden  by  the  law  of  Gcd : 

Thou  ftialt  not  have  to  do  with  any  falfe  report,  neither   Exoius  13.  1.    ^ 
ihalt  thou  put  thy  hand  to  the  wicked  to  be  an  unrigh- 
teous witneffe. 
For  they  which  gladly  heare  fidfe  reports  and  nevves,  will  te 
alfo  as  ready  to  publilh  them. 

S  z  Agalnft  ^1^ 
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^I'r^it'""''^'       ^K^^^^  thofe  that  defpife  rulers,  and  fpeak  evill  of  thofe  that 

Exod.  22.  2S,      ^^  !"  authority,  and  againft  thofe  that  fpeake  evill  of  thofe  things 

which  they  know  not :  judUihus  non  detrahes,  et  priiicipi  populi  non 

maledices :  thou  ihalt  not  raile  of  the  judges,  nor  fpeak  evill  of  the 

ruler  of  the  people. 

Before  this  fiatute,  in  the  raigne  of  king  H.  3.  two  kinde  of  per- 
fons  were  authors  of  great  difcord  and  fcandall  in  two  feverall  de- 
grees; firll,  men  that  did  raife  and  imagine,  out  of  their  owri 
heads,  falfe  bruits  and  rumours,  and  others  that  reported  and 
fpread  the  fame,  whereby  difcord  and  fcandall  was  oftentimes  io 
kindled,  fometime  between  the  king  and  his  commons,  and  other 
times  between  the  king  and  his  nobles,  the  great  men  of  the  realm, 
as  they  wrought  privy  difcontentment,  that  produced  publique 
difcord  and  fcandaU,  whereof  our  aft  fpeaketh;  which  fcandaH 
and  difcord  appeared  in  many  parliaments  between  the  king  and 
his  commons,  and  between  the  king  and  his  lords  of  parliament, 
and  efpecially  in  thofe  two  parliaments,  the  one  in  21  H.  3.  when 
Magna  Chart  a  was  confirmed,  and  the  other  in  42  H.  3.  holden  at 
Oxford,  which  in  ftory  is  called  infanum  parliament  urn;  and  this- 
difcord  and  fcandall  did  oftentimes  in  the  raigne  of  that  king 
break  out  into  fearfull  and  bloody  vvarres  and  rebellions  according 
to  that  old  obfcrvation,  hnprohi  rumcres  dijjipati  funt  rebelllonis  pro- 
dromi,  which  fully  appear  in  our  hiflories  warranted  by  good  re- 
cord, and  is  implied  in  this  aft  in  thefe  words ;  "  Forafmuch  as 
"  there  hath  been  oftentimes  found  devifors  and  reporters  of  ru- 
"  mors,  &c.  v^'hereby  difcord  hath  many  times  arifen  between  the 
*'  king  (meaning  H.  3.)  and  his  people,  or  the  great  men  of  the 
"  realm."  And  amongft  all  thofe  rebellions  in  thofe  dayes,  thofe 
at  Lewes  in  SufTex  and  Evefham  in  Worceflerlhire  were  mofl 
fearful!,  bloody,  and  dangerous,  for  at  Lewes,  the  king  himfelf 
manfully  fighting,  confojjo  ex  utroque  latere  equo  capitiir  cum  Richardo 
Polydor  Virgil,  rege  Almanorum  fratre  JiWy  et  Edo'-vardo  principe  filioyl^c.  And  at 
lib.  16.  p.  312.     Evefliam,  Simon  Mountford  earle  of  Leicelter  (our  Englilh  Ca- 

anno  Uom.  ■>•      ^    .    „      ■  •         ■  •  •      /-  .   ■ 

1264,  i26r,  48   taline)  tnjtruit  aciem  impediir.entis  ex  acie  rcmotis,  ac  in  front  e  actei 

!k  49  H.  3.  ponit  Henricuin  rcgem,   quern  fsajn  capti-vum  ducebat,  at/^ue  fuis  armis 

indtitt,  ut  fi  fcrtiina  ad-verfa  Jit,  du?n  iile  ifnperatoris  perjhnam  gerens 
ab  hojle  petitur,  ipfe  interim  fuga  fahtti  confidere  pcifit  :  injlruuntur  con- 
tra et  hojies  et  animls  et  tnribus  fi'pcricrcs  :  ccTr,:nittitur  iitrinque  ptigna, 
qj'.a;  aliquandiii  anceps  ftetlt,  Henrlczis-  inter  primes  hcjlium  rctas  non 
pugnr.t,  fed  regC2n  Henricu7n  clamando  indicat,  quod  ei  fahui  fuit,  ^c. 
^;od  I'.bi  Simo?i  aniviad--vertit,  fiws  cchcrtans  in  mediis  hojlcs  prorumpit, 
qui  u  imdtitudine  circuni'ventus  praliando  occidiiur  cum  HeJiriio  fiV.o. 

King  E.  I.  finding  by  dangerous  experience  tlie  wofull  eir^fts 
of  fuch  falfe  rumors  and  reports,  as  is  abovefaid,  and  knowing 
that  the  flate  of  every  king  Hoed  moie  afi"ared  by  the  hearty  and 
inward  love  of  the  fLibjsft  tov/ards  their  foveraigne,  then  by  the 
dread  and  feare  of  f-vcre  and  rigorous  laws,  did  thercfare  make 
this  law  for  redrefle  both  for  the  devifing  and  fpreading  of  fuch 
falfe  rumors  and  bruits  in  all  mild  and  tpniperace  manner,  both  for 
the  fi-yie  and  the  pcnilhment,  rather  leaving  the  fame  to  the  cenfure 
of  the  comm.on  law  (which  all  men  willingly  obey)  then  by  inflift- 
t  227  J  ing  any  new  devifed  punKhment,  which  moderation  of  our  king, 
leaving  the  punifhment  to  fine  and  imprilbnment,  was  the  greater, 
for  that  the  auncient  law  of  England  before  the  conquefl.  was 

muck 
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much   more  fevere,  and  rigorous,  as  by  a  few  examples  fhall 

appeare. 

^ifalfi  rumoris  in  vulgm  J^arfi  auibsr  fsu£e  deftrehentfitur,  le--viori  Int' leges Aluredi 

alhua  tana  non  mulSlator,  vtrum  lingua  ei  prteciditort  ni  is  earn  inie-   ^f^'^'.*^*' 

•'.-/■•/.•        •  /  J         ■  Edgan,  ca.  4. 

gra  capitis  Jut  ajttmattone  data  reaenunt. 

Si  fuis  alium  ru-acribus  dijjipatis  improba  voce  Jacerarit,  quam  cb   Inter  Jeges  Ed- 
rem,  aut  corpori  ejus  damnu  inferatura,  aut  de  fortunis  imminuatur  ali-    8*"  "^S'^j  & 
quid,  turn  fi  alier   auditionss   tanquam  falfas   refellere  et   coarguere   c^„ti^re*!j. 
poterity  aut  is  linguam  data  capitis  ajiimatioae  redimito,  aut  ei  lingua 
pneciditor. 

(i)  En  counts."]   That  is,  in  the  country  or  realme. 

(2)  CsntrcTjors.'l  That  is,  devifors  or  inventors  of  their  ownc 
head. 

(3)  Di/cord.]  Di/ccrdia.  T^azX  is,  ciJ/efiftD  cordium,  d^Stntion  o( 
hearts;  this  grew  (as  hath  been  faid)  to  fuch  an  height  in  the 
raign  of  H.  3.  as  that  of  the  philofophicall  poet  might  well  be 
applied  Jo  it :   (which  before  is  remembred.) 

Impiiis  beec  tarn  cidta  no'jalia  miles  habebit?  Virgil. 

Barbarus  has  fegctes  ?  en  juo  dij'cordia  civet 
Perduxit  miferos  ! 

Dij'cordes,  quc/t  duo  babentes  cor  da. 

(4)  Ou  maner  de  difcord."]  That  is,  latens  odium,  privy  hatred  or 
difcontentment,  which  is  occaAon  of  difcora,  and  whereby  men 
become  malecontents. 

(5)  Defendu  eji  pur  le  damage  que  ad  ejlrc.']  This  damage  or 
danger  you  have  partly  heard  before. 

(6)  De  dire,  de  counter,  ou  contro-vor.]  Two  manner  of  perfons 
are  hereby  prohibited,  the  firll,  thofe  that  tell,  fpread  or  report 
falfe  and  feigned  bruits  and  rumours  under  thefe  words.  Dire  ou. 
counter;  and  fecondly,  fuch  as  devife  or  invent  of  their  own  head 
the  fame  under  this  word  ccntro--vor :  now  the  perlbns  being  de- 
fcribed,  this  ftatute  doth  fet  down  generally  what  thofe  bruits  and 
rumours  fhould  be. 

(7)  Faux  novels ,  dont  di/cord,  ou  maner  de  difcord  ou.  dijlaunder 
foet  furder  enter  le  roy,  l^  /on  people  cu  les  bauts  bcmes  dej'cn  realme. \ 
Of  thefe  falfe  newes,  that  is,  falfe  bruits  or  rumours,  there  be  five 
kindes  within  this  a<ft. 

1.  Firft,  if  they  be  againft  the  king,  whereby  difcord  or  fcan- 
dall  may  arife  betweene  the  king  and  his  commons,  fignified  her? 
by  people. 

2.  Againft  the  commons,  whereby  difcord  or  fcandall  may  be  « 
moved  between  them  and  the  king. 

3.  Thirdly,  againft  the  king,  whereby  difcord  or  fcandall  may 
grow  between  the  king  and  the  peeres,  or  lords  arid  nobles  of  the 
realme,  fignified  here  by  les  bauts  homes  de  fon  realme. 

4.  Fourthly,  againft  the  peeres,  or  lords,  and  nobles  of  the 
realme,  whereby  difcord  or  flander  may  happen  betweene  them 
and  the  king. 

5.  Laftly,  whereby  difcord  or  fcandall  may  arife  between  the 
king,  his  lords,  and  commons. 

^uod  narratores  rumorum  qui  cedere  pojfunt  ad  timorem,  et  tremo-  Tr.  19  F.  2,Rot, 
rem  populi,  et  in  dedecus  regis  et  regni,  capiantur^  et  in  career e  aett-  ^S'  Coram  reg?. 
mantur,  i^c. 

3  5  By 
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By    this   record    it    appeareth   of    what    quality   the   rumors 
mull  be. 

By  commiffions  of  oyer  and  terminer  power  is  given  to  enquire, 
De  lUic'uis  t'erbcrum  frcpalationibus;  and  to  punifli  the  fame. 
Btitton,  fo.  33.         Britton  fpeaketh    of  both    thefe  kinds    of  ofrendcrs,    wz.  the 
devifor,  and  the  reporter,  in  thefe  words,  De  ceux  que  iro-vont,  et 
ccunleiit  vieiifiynes  del  roy,  iSc. 
Fleta,  11. 2.  c.  I.        And  Fleta  faith,  SuKt  etiam  quadavi  atroces  itijurii^,  que^  prlfonam 
'voluntariam  inducunt,fuiit  de  iii'ventoribus  tnalorum  rumorum,  unde  pax 
pojjjt  exterminari. 
5  R.  2.  ca,  6.  The  ftatute  of  5  R.  2.  puniflied  feditious  rumors  in  an  high  de- 

^  M  ^  ^   '^'      S^^^'  ^'^^  ^^^^  ^^  repealed  by  i  E.  6.  &  i  Mar. 
17  R.'^'2'^'c.  8  It  was  refolved  by  all  the  jullices,  that  horrible  and  flandcrous 

13  H.  4.  ca.  7.      words  fpoken  of  queen  Mary,  were  within  this  ftatute  and  punifh- 
5  Miii.Dicr  155.   able  hereby,  and  not  by  the  itatutes  of  2  R.  z.  cap.  5.  nor  12  R.  2. 
Oidnolies  caic.     cap.  n.  for  the  king,  or  queene  is  an  exempt  perfon,  and  not  in- 
cluded   within    thefe    words     \Les    hauts,   ou   graund    homes,   ou 
nobles,  ^c] 

Some  fay  that  Rumores  dlcuniiir  h  ruendo,  quia  Inducunt  ruinarn ; 
Cicero  pro  Clu-  and  true  it  is  that  another  faith,  Ut  mare,  quod fua  iiaiura  travquil- 
^"•■'■-  lum  cjl,  'ueiztorum  nji  agltatur;  lie  populusfuafponte  placatus,  hotiiinum 

ftd.tiojorum  'vocibus,  ut  violent tjjlmls  iempejiatlbus,  attcUiiur. 
Dier  fo.  But  it  is  to  be  underHood,  that  albeit  this  ftatute,  and  the  faid 

13  H.  7.  Key!-  aft  of  2  R.  2.  be  generall  in  the  negative ;  yet  doe  they  not  extend 
Way  28,  29.  J.Q  ^jj  Y£\^.v.\^zx  of  falfe  ncwcs,  or  horrible  and  falfe  fcandals  and 
tiR.  ".  V  ^\<;^,   Sec.    for    they   extend   orely  10  extrnjudiciall  flanders,   &c. 

And  therefore  if  any  nnn  bring  an  appeale  of  murder,  robbery,or 
other  felony  againll  any  of.  llie  pecrcs  or  nobles  of  the  realme,  &c. 
and  charge  them  with  murder,  robbery,  or  felony,  albeit  the  charge 
be  falfe,  yet  iliall  they  have  no  aftion  de  fcandalh  magnat\  neither 
at  the  common  law,  nor  upon  either  of  thefe  ftatutcs  for  the  bring- 
ing of  his  adtion,  nor  for  affirming  the  fime  to  his  councell,  at- 
tourney,   or  curfiter  for  the  framing  of  his  writ,  or  for  fpeaking 
the  fame  in  evidence  to  a  jury,  or  for  ufing  of  thofe  words  for  the 
iieceffary  commencement  or  profecution  of  his  aftion  judicially; 
and  fo  it  is  in  an  aftion  of  forger  of  falfe  deeds,  or  any  other  aftion 
f,  F  I"*^^-'^*       whatfoever:  for  it  is  a  maxime  in  law,  ^e  home  7ie  ferra  puny  pur 
e"  "   20.  t*! t.       fi^'^'^  ^^^  brief cs  en  court  le  roy,  foit  tl  a  droit  ou  a  tort ;  and  the  rea/bn 
faux  judgment      thereof  is,  that  men  fhould  net  be  deterred  to  take  their  remedy 
JO.  43  Afl',  40.     by  due  courfe  of  law;  and  therefore  the  ftatutes  never  intended  to 
-i^3  9-  13  H.   prohibit  the  fuing  out  of  the  kings  writs,  and  the  proceeding 
>>Q.  '^  ^^"^^  "  '     thereupon  :  and  fo  it  is,  if  in  the  frar-chamber  a  peere  of  the 
realme  be  charged  with  forgery,  perjury,  or  the  like;  but  if  in  the 
bill  the  plaintife  chargeth  him  v^-ith  felony,  or  any  other  offence 
not  examinable  in  that  court,  that  ilander  is  within  thefe  ftatutes, 
for  that  the  plaintit'e  purfueth  not  his  charge  in  any  judiciall  courfe, 
feeing  the  court  hath  no  jurifdiftion  of  the  fame,  and  fo  hath  it  beei> 
adjudged. 

( 8 )  Salt  prife  l£  detenus  In  prifon  jefque  a  taunt  que  il  eit  trove  en 
court  celuy  dont  le  parol  ferra  mo-veJ]  It  hath  appeared  before,  that 
by  the  body  of  the  aft  not  onely  the  tellers  and  reporters  of  fucK 
falfe  news,  but  the  devifors  and  inventors  thereof  are  prohibited ; 
but  no  punifliment  is  inflifted  by  this  a6l  upon  the  devifor  or  in- 
ventor, for  he  is  left  to  the  common  law  to  be  punifhed  by  fine  and 
imprifonment  atcording  to  the  quality  and  quantity  of  the  offence, 
2  which' 


Cap.  35.  Weftm.  primer.  -fzi^ 

which  is  aggravated  in  refpeft  that  it  is  prohibited  by  this  a£l  of 
parliament. 

And  the  law  is  grounded  upon  the  law  of  God  in  this  point,  Nca  Deuter.  ca.  17. 
maleJices  principi  populi. 

Nay,  in  the  kings  cafe  the  fecret  cogitation  of  the  heart  is  pro- 
hibited, Incoghatione  tuareginedetrahas  :  and  the  fcandals  of  great  Ecclefnftes, 
men  are  likewife  forbidden,  Et  in  fecreto  aihiculi  tut  ne  maledixcris  ^-  *°" 
di'viti,  quia  aves  cceli  portabunt  vocem  tuam,  et  qui  babst  pennas  an- 
nunciabit  fententiam-y  that  is.  Almighty  God  will  provide  means,         [  229  J 
that  fuch  detradion  and  maledidion  Ihall  come  to  light,  and  be 
difcovered. 

Onely  this  law  inflicleth  imprifonment  upon  the  reporter, 
untill  he  hath  found  out,  and  brought  into  court  the  author  of  thofe 
falfe  news. 

7  E.  I .  the  king  fent  commiffions  to  all  the  counties  of  England,  Rot  Pat.  7  E.  i. 
to  enquire  De  fparj'oribus  rumorum,  l^c.    25  E.  1.   Dtclaratio  regis   rn- 13.  Rot.  Pat. 
mijja  ad  omms  com*  Anglice,  de  rege  purgantP  de  certis  rumoribus  iniquis  ^  „'  ^  Franc* 
contra  ip/um  ortis,  l^c.  xn.  4.  Rot.  clauf. 

Rex  mandavit  maiori  et  vicecom*  London'  qucJ  faSa  inqmjitione  de  V»ic.  anno  10  E, 
/parforibus  rumorum  et  fedic*  in  civltate  ipfos  caperet^  et  in  prijona  de   3*  *"•  *6. 
Ne-wgatedetineret^i^c.  acnt'20  E^^".^* 

Fide  lib.  Intrat.  Coke,  fo.  302,  303.  in  falfe  imprifonment.  ptT.  m.  iS.  & 

26.  ' 


CAP.  XXXV. 

7^  E  S hautes  homes,  et  de  lour  bail'ifes  C\  F  great  men  and  their  bailiffs,  and 

{l)t  etdes outers {2)  (forfprisles  other  (the  king's  officers  only 

mini/lersleroy^asqueuxfpeciallautho-  excepted  unto  whom  efpecial  autho- 

ritie  eji  done  de  ceofaire  (3),^  que  a  le  rity  is  given)  which  atthe  complaint  of- 

pklnt  des  afcunSf  ou  per  bur  author i-  fome,  or  by  their  own  authority,  attach 

tie  demefne  attachent  outers  ove  lour  other   paifing  through  their  jurifdic- 

biens  trefpojfantes  per  lour  poier  are-  tion   with    their   goods,   compelling 

[ponder  devant  eux  des  contra£ls^  cove-  them  to  anfwer  afore  them  upon  con- 

nants,  ou  de  trejpas  faits  hors  de  lour  trails,  covenants,  and  trefpafles,  done 

poier,  et  lour  ']urifdihion  (4),/^  ou  ils  out  of  their  power  and  their  jurifdic- 

ne  teignont  riens  de  eux  (5),  w^  deins  le  tion,  where  indeed  they  hold  nothing 

franchife  [b)  ou  lour  poier  ejl,  en  pre-  of  them,   nor  within  the   franchife, 

judice  du  rcy,   et  de  fa  cor  one,  et  a  where  their  power  is,  in  prejudice  of 

damage  du  people:  purview   ejl,  que  the  king  and  his  crown,  and  to  the 

nut  deformes  ne  le  face.     Etfiafcun  le  damage  of  the  people;  it  is  provided, 

face,  il  rendra  a  celuy,  que  per  eel  en-  that   none   from   henceforth   fo    doj 

chefon  ferra  attache,  fon  damage  ou  and  if  any  do,  he  fhall  pay  to  him, 

double-^  et  ferra  m  le  grieve  mercy  le  that  by  this  occalion  fhall  be  attached 

roy,  his   damages    double,   and    (hall   be 

grievoufly  amerced  to  the  king. 

(Lutw.  ici6.  F.N.B.  45,  f.) 

S  4  The 


^^9  Weflm.  primer.  C^p.  3^. 

The  mlfchicfe  before  this  ftatute  was,  that  great  men  and  others 
that  had  particular  jnrifdidion  and  power  to  hold  plea  of  con- 
tradf,  covenants,  and  trefpalTes  made  or  done  within  a  certaine 
precinift,  as  within  a  manour,  citic,  or  borough,  would  attache 
pthers  by  their  goods  to  anfwer  in  their  courts  of  contrafts,  tove- 
hants,  and  trcfpafles  made  or  done  out  of  their  power  or  franchife, 
pretending  the  fame  to  be  tranfitorie,  and  fuppofe  the  fame  to  be 
dene  within  their  power  and  franchife,  which  was  to  the  prejudice 
of  the  king  and  his  crown  in  lofmg  his  fines  in  aftions  of  debts  and 
trefpafles  'vi  ct  armis,  and  amerciaments,  and  other  profits  upon  a 
falfe  fuppofall,  not  like  to  the  generail  jurifdiflion,  and  power  of 
the  kings  juuices  of  the  court  of  common  pleas,  through  the  whole 
realme  ;  for  wherefoever  the  contradl,  covenant,  treipas,  &c.  were 
made,  the  matter  being  tranfitory,  the  plaintife  may  alledge  it  in 
what  countle  he  will,  and  the  king  can  lofe  nothing;  and  fo  it  is 
in  the  kings  bench  and  exchequer  againil  priviledgcd  perfons  in 
thofe  general!  courts :  and  the  ftatute  faith  further,  and  to  the  da- 
mage of  the  party  being  attached  and  fued,  as  he  is  paffing  and 
travailins:  within  that  particular  precincft,  upon  a  falie  fuppofall, 
wl'.erc  in  truth  he  ought  not.  For  this  mifchiefe  this  aft  providetk 
remedy,  as  by  the  fame  fhall  appeare. 
Mag.  Chart,  c.  ( I )   Z>^  lour  bailifcs.]   Here  bailifes  are  taken  for  the  judges  of 

^^1  -  the  court,  as  manifellly  appeareth  hereby. 

L  ^3°  J  (2)   El  i^es  auurs.]   That  is,  others   that  have  particular  jurif- 

diftions  and  powers,  as  manifeftly  appeareth  by  the  exception 
hereafter. 
P.egi(|-.  fell.  98.  ^^  ^   Forfprlfc  Ics  mimjiers  le  roy,  as  queux  efpeciall  authoritie  eft  done 

Ca-'ltineris.   *     '^  ceofaireP^   Here  is  to  be  obierved, 

^'  I.  That  a;l  thefe  words  belong  to  the  exception,  as  by  the  Re- 

giiter  appeareth. 

2.  That  inhiiftri  regis  are  intended  here  the  kings  juftices  in  his 
generail  courts  of  juface,  and  fo  taken  in  this  kings  time,  as  it  hath 
been  touciied  before. 

(4)  t)es  co'dtracls,  covenants,  et  tre/pas  faits  hors  de  lour  ^sier  et 
Icur  jurij'diaio'ri.'^  That  is,  out  of  the  prccinft  of  the  mancur,  or 
fucii  like  particular  jurifdiftion,  &:c.  where  by  prefcription  or  grant 
they  have  power  and  jurlidiftion  to  liold  plea  of  ccntrafts,  cove- 
nant?, and  debts  made  or  done  within  the  manour,  or  fuch  other 
particular  jurifdiciion. 
(  (5)    La  OJ.C  lis  ne  teior72ont  riens  de  eux."]    This  aft  beginneth,  Des 

Bra£t.  1.  2.  f.  14..    hauts  hemes  :  and  Brafton  faith,   Sunt  qui  harcnes,  et  alii  lihertatem 
Lib,  2.  fol.  56.      habentes,  fcilicct,  foe  et  fac,  iJc.   ct  ifti  prjjunt  indie  are,  l3c.  for  Joe  is 
U.\^{o%2T'h.   ^  pow^"  01^  jurifdidion  to  have  a  free  court,  to  hold  plea  of  con- 
trafts,  covenants,  and  trefpafles  of  his  men  and  tenants;  therefore 
nateria^y  were  thefe  words  added ;  that  if  a  great  man  or  otlicrs 
having  /oc,   (hould  hold  plea  by  force  of  that  liberty  of  any  that  is 
not  his  tenant,  it  is  eo>-am  non  judice,  and  punifhable  within  this 
Mlrr.  c.  I.  §  3.     ftatute.     It  is  diverfly  written,  'viz.foc,  foca,  fock,  foeke,  /oke,fockne, 
i^z^^^   ■     '     aridyciwf'j,  and  it  is  derived  from  the  old  Saxon  "^ ord. falcen,  fochen^ 
-'     '  o\- fuchen,  i.  to  enquire  or  find  out,  that  is,  to  enquire  and  find  6at 

the  truth  of  the  matter  in  plea  before  him,  and  to  determine  it 
accordingly,  which  is  as  much  to  fay,  as  ad  inquire7id\  audiend\  et 
tcrminanci' . 
Fict.li.  I.e. 4.2.        And  Fleta  therewith  agre^th,  and  faith.  Soke fgnijicat  lihertatem 


Cap.  35, 


Weftm.  prinier. 


Cftria  tenentium,  quam  fokam  appellamus :  and  curia  implyeth  ed  au- 
dhndum  et  terminandum. 

The  Mirrour  faith,  that  En  temps  k  roy  Alfred^  pcrdront  hsfutcrs 
de  Dcncafter  lour  jurifdiclicn  cufler  lauter  pained  pur  cec  que  iis  tun- 
dront  plea  defendu  per  les  ufagcs  del  realmc  aux  judges  ordinaries  fitters 
a  tener,  which  I  rather  vouch  together  with  the  derivarion  of  the 
wotdy&f,  for  the  great  antiquity  of  the  law  in  this  p>oLnt. 

(6)  ke  deins  la  franchife.'\  That  is,  nor  within  any  fuch  like 
particular  power  or  jurifdidlion,  either  by  the  graunt  of  the  king, 
or  prefcription. 

For  the  reliefe  of  the  fubje^  upon  this  ilatute,  two  originall 
writs  are  framed :  the  one  in  nature  of  a  prohibition  before  the 
fuit  begun,  commanding  that  the  party  fhall  not  be  arrefled  con- 
trary to  the  forme  cf  this  ftatute. 

The  other,  after  the  fuit  begun,  the  party  to  recover  the  penalty 
of  this  adl,  miz.  double  dammages,  and  a  command  to  deliver  the 
goods  attached  or  diilrained ;  both  which  v/rits  appeare  in  the  Re- 
giller :  bat  the  party  may  waive .  the  beae£t  of  this  ftatute,  and 
therefore  if  he  plead  to  the  aftion  any  barre,  &c.  he  hath  concluded 
himfelfe,  and  (hall  not  have  any  aftion  upon  this  ftatute,  therefore 
he  muft  plead  the  fpeciall  matter,  and  by  that  meanes  take  benefit 
of  this  act. 

Fleta  reudreth  this  a£l  in  this  manner :  De  magnatilus  et  eorum 
tali-vis  et  aliis  (except is  minifiris  regis,  quibus  ad  hoc  auihzritas  data 
tji)  qui  ad  querimoniam  aliquorum,  'vel  autboritate  propria  attachiant 
alios  per  bonafua,  qui  per  eandem  potefiatem  et  juri/diSionem  'veniunt 
ecd  refpoidenduin  coram  tis  de  ccntrailibus,  ccnnjentionibus,  et  traufgref- 
Jion  extra  eorum  potefiatem  et  juri/diilionem,  ubi  nihil  tenent  de  eis,  nee 
Junt  de  libertate  eorum  out  jurijdiclione  :  Jiatutum  eji,  quod  Ji  qui s  de 
hujufmodi  conuiSus  fuer^,  reddat  qutrenti  damna  in  duple,  cc  etiatn 
gra'uiier  amercietur. 

And  it  is  to  be  obferved  that  at  the  making  of  this  ftatute,  if  a 
man  had  brought  an  aftion  of  debt,  account,  detinue,  or  covenant 
upon  any  conrr£,cl  by  originall  writ  in  the  county  of  Norff.  he 
might  have  declared  of  the  contradl  in  Sufr.  or  any  other  county 
then  where  the  originall  was  brought ;  for  the  rule  was,  that  de- 
hltu:ii  et  contradus,  \£c.  Junt  nullius  loci,  and  every  dutv  is  a  duty  in 
every  county:  but  in  cafe  of  account  this  diverfity  is  to  be  obferv- 
ed, that  in  account  p.gainft  a  receiver  the  law  was  then  as  is  afore- 
said, but  if  a  man  brought  an  aftion  of  account  againft  one  as 
bayly  in  one  county,  he  could  not  charge  him  as  baylifFe  of  a  man- 
nor  in  another  county,  for  that  is  local!. 

But  after  tiiis  aft  it  is  provided  by  the  ftatute  of  6  R.  2.  cap.  3. 
that  in  pleas  qf  debt,  or  account,  or  fuch  like,  as  detinue,  or  con- 
tract, it  Ihall  not  be  declared  that  the  contraft  was  made  in  any 
other  county,  then  is  contained  in  the  originall  writ. 

But  at  the  common  law  one  that  hath  a  particular  jurifdidlion 
to  hold  plea  of  debt,  contrad,  detinue,  covenant,  or  trelpaiie  with- 
in his  mannor,  or  the  like,  could  not  hold  plea  of  a  debt,  contrafl, 
'account,  detinue,  covenant,  or  trefpaflb  alledged  to  be  made  out  of 
^he  mannor,  &c.becaufe  albeit  it  was  tranfitory,  yet  was  it  (being 
fo  alledged)  not  within  his  power  or  jurifdiftion  which  he  had  by 
prefcription  or  by  graunt;  fo|-  all  pleas  holden  there  muft  be  infra 
J:irifdi{iionem  cnri<e» 
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Mirr.  c.  5.  §  i. 


Regift.  9S, 


Fku,  11.2.0.49. 


18  E.  3.  tit. 
Teftaraent.  f.  .6. 

[231  J 


6E.3.  TO  E.  3.7. 
i2E.3.bre.4.79. 
i4E.3.bre.274. 
30  E.  3.26.  4  H. 
6.6  15E.4.20. 
21  £.4.11.7.^.5. 
Buivrers  cafe. 


6  R.  2 
13  R.: 

469. 


cap.: 

bre. 


3  H.  6.  30. 
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m.  primer. 


Cap.  36. 


As  If  a  lord  hath  probate  of  teflaments  made  within  theprecinft 
of  his  mannor,  he  cannot  prove  a  teftament  made  out  of  the  preciiwfk 
of  his  mannor. 

And  likewif;  of  the  court  pipowders  of  contradl?,  &c.  made  out 
of  the  faire  or  market.    Et  fic  de  cateris. 

Michelborns  cafe.   Dicr.  3  Mar.  I32>i33.  7  E.  4.  19.   13  E.  4.  8.  7  H.  6.  iS,  19.  13  H.  7.  19. 


17  E.  4.  c.  2. 
J  R.  3.  c.  6. 
lib.  6,  fo.  20. 


CAP.     XXXVI. 


D  UR.  ceo  que  avant  ceux  heures  ne 
fuit  unques  reajonabh  aid'  a  faire 
leigne fit%  chivaler  (l)^  ne  a  leignefile 
marier  (2)  mife  en  certcin-t  ne  quant 
eeo  deveroit  ejire  prife^  ne  quel  heure^ 
per  quoy  les  uns  lever ent  vutragious  aide 
(3),  ct  plus  toft  que  nefembleit  me/Her^ 
dount  la  people  fe  fentit  greve :  pur- 
view ejlf  que  dejorfnes  defee  de  chivaler 
entier  folement  foient  dones  20.  s.  (4)  et 
de  20.  /.  de  terre  tenus  perfocage  20.  s. 
(5)  et  depluiSfpluiSy  etde  meins^meins^ 
Jjlonque  lafferant.  Et  que  nul  ne 
puijfe  lever  iielaide  a  faire  fon fits  chi- 
valer^ tanque  que  fan  fits  foit  del  age  de 
XV.  ans  (6),7z^  a  fij  file  marier  tanque 
que  el  foit  del  age  de  7.  ans  (  7 ) .  Et  de 
ceo ferra  fait  mention  en'le  bricfe  le  roy 
fourm' fur  ceo  quant  home  le  voile  de- 
mander.  Et  fi  aveig7ie  que  le  picr^ 
quant  il  nvera  ticl  aide  leve  de  les  te- 
nants^ moru/i  avant  quil  eit  fa  file  ?na- 
rie  (8),/^J  executors  le  pier  foient  tenus 
a  la  file  (9),  en  tant  com:;  le  pier  aver  a 
refceu  pur  cefi  aide.  Et  *ft  les  hi  ens  le 
pier  ne  fuffifent.i  fin  heire  foit  de  ceo 
tenus  a  la  file  (lo). 

*  [  232  ] 


PP  O  R  as  much  as  before  this  time, 
reafonable  ayde  to  make  ones 
fonne  knight,  or  marric  his  daughter, 
was  never  put  in  certain,  nor  how 
much  fhould  be  taken,  nor  at  what 
time,  whereby  fome  leavied  unreafon- 
able  aid,  and  more  often  then  feemed 
neccflary,  whereby  the  people  were 
fore  grieved :  it  is  provided,  that  from 
henceforth  of  an  whole  knights  fee 
there  be  taken  but  xx.  s.  And  of 
XX.  pound  land  holden  in  focage  xx.  s» 
and  of  more,  more,  and  of  leile,  lefTe  ; 
after  the  rate.  And  that  none  fliall 
levic  fuch  ayde  to  make  his  fonne 
knight,  untill  his  fonne  be  fifteenc 
yeares  of  age,  nor  to  marrie  his 
daughter,  untill  fhc  be  of  the  age  of 
fcven  yeares.  And  of  that  there  Ihall 
be  made  mention  in  the  kings  v/rit, 
formed  on  the  fame,  when  any  will ' 
demand  it.  And  if  it  happen,  that 
tiie  father,  after  hee  hath  levied  fuch 
ayde  of  his  tenants,  die  before  he  hath 
married  his  daughter,  the  executors  of 
the  father  fhall  be  bound  to  the 
daughter,  for  fo  much  as  the  father 
received  for  the  aide.  And  if  the 
father's  goods  be  not  fufficient,  his 
heir  fnall  be  charged  therev/ith  unto 
the  daughter.  {Rafiell's  TranJIa- 
iion.) 

F!cta,  lib.  2.  c.  4c.  lib.  3.  cap.  14.  Brit.  fo.  57.  &  70.  Cuflumier  de  Norm.  cap.  35.  fol.  53,  54. 
(13  Rep.  27,  2S,  29.  I  Roll  157.  165.  Reglft.??.  F.N.B.  82.  B.  122.G.  25  Ed,  3.  flat.  5.  c.  11,. 
Repealed  by  12  Car.  2.  c.  24.) 

By  the  common  law  to  every  tenure  by  knights  fervice,  and  fo- 
cage, there  were  three  aides  of  money,  called  m  law  auxilia,  inci- 
-dent  and  implied,  without  fpeciall  refervation  or  mention,  that  is  to 
fay,  reliefe  when  the  heire  was  of  full  age,  aide  pur  faire fiti  chiva^ 


Cap.  36. 


Weflm.  primer. 


cafe.    See  befcnJ 
cap. 


Her,  and  vAt  pur  file  marier;  now  the  firft  aide,  'viz.  rellefe  by  5  ^*  3*  fo*  ii« 

reafon  of  a  tenure  by  knights  fervice,  was  certain,  becaufe  he  was  4o  £•  3-  *'•  47- 

to  pay  it,  if  he  were  of  the  age  of  2 1  years  at  the  death  of  his  an-   ^^■^g'  ^^^-  '•  »• 

ceftor,  as  hath  been  faid  before,  without  regard  of  any  circumllance  ; 

and  likewife  the  reliefe  of  an  heire  in  focage  being  of  the  age  of  14   Vid.  Inft.  fcO, 

at  the  death  of  his  aunceftor  was  ever  certain,  viz,,  to  double  his    "7- 

rent.     Bat  the  aids  pur  /aire  fits  cbivalier,  and  pur  file  marier  were 

incertain  at  the  common  law,  for  that  the  lords  many  times  would 

pretend  their  eldeft  fon,  and  eldeft  daughter  to  be  hopefull  and 

forward,  and  therefore  would  exadt  too  great  an  aid,  and  before 

due  time,  whereas  by  the  law  they  ought   to  have   reafonable 

aids,   and  in  reafonable  time,  which   in  a  fuit  therefore  fcould 

be  determined   by  the  juftices  of  that   court  before  whom  the 

fuit  depended.     Now  the  tenants  found  themfelves  grieved  in  three 

things: 

1.  That  the  faid  aids  were  outragious  and  exceSive,  Et  excej/^us  Lib.  n.  fo.  44. 
in  re  qualihet  jure  reprobatur  communi,  fo  as  thefe  outragious,  and   R- Godfreys 
exceffive  aides  were  againft  law,  whereof  elfewhere  you  may  reade 
at  large. 

2.  The  lords  exafled  thofe  fines  at  what  time  they  pleafed  before 
reafonable  age  apt  for  the  paiment  of  thofe  aides. 

3.  That  he  could  not  avoid  the  fame  but  by  fuit  in  law  with  his 
lord,  wherein  he  found  by  experience  thofe  old  verfes  true: 

Cum  pare  btdari  dubium,  cum  prccere  fiultum. 
Cum  puero  pcena,  cum  muliere  pudor. 

And  our  aft  faith,  Dont  le  people  fe  fentifi  gre-oe. 

Thefe  three  nvifchiefes  are  redreffed  by  tliis  aft,  and  certainty  the 
mother  of  quiet  and  concord  eftablilhed  therein. 

But  where  it  is  faid  that  thefe  aids  nre  incidents,  it  is  to  be  un- 
derftood  that  they  are  incidents  feparable,  either  by  fpeciall  words 
at  the  creation  of  the  tenure,  or  by  difcharge  or  releafe  by  fpeciall 
words,  or  fpeciall  rehearfall  afterwards. 

But  if  the  lord  at  the  creation  of  the  tenure  had  refer\'ed  fealty, 
and  4  marks  per  annum,  pro  cinnibus Jervitiis,  exaciionibus  et  demandis 
quiht'/cunque-y  or  if  the  lord  after  the  feigniory  created  had  re- 
leafed  to  the  tenant,  omnia  fer'vitia,  exaSiones  et  deiTianda  qu^e- 
cunque  (except^  fidelitate  et  reddlt^  iiij,  mercartun  per  annum,)  yet 
ihould  the  tenant  pay  reliefe,  aid  pur  faire  fits  cbivalier^  znd'file 
marier,  which  is  neceflary  to  be  kncwne  for  the  underftanding  of 
auncient  deeds. 

(i)  A  faire  lei gne  fits  chiz-alier.]  Lord,  grandfather,  father, 
and  two  fons,  the  father  dieth,  the  lord  fhall  not  have  aide  for  his 
eldeft  grandchild,  for  he  is  not  his  eldeft  fon,  much  lefle  ftiall  he 
have  aide  for  his  elder  brother,  or  his  eldeft  coufin  and  heire :  but 
if  a  man  hath  iflue  two  Tons,  and  the  eldeft  die  in  the  fathers  life  with- 
out iflue,  he  fliall  have  aide  for  the  fecond  fon,  for  he  is  now  eldeft, 
and  the  ftatute  faith  eldeft  fon,  and  not  firft-born;  yet  the  writ 
grounded  upon  this  ftatute  is  ad primogenitumfiliumfuum  Tnaritandum, 
but  he  \s primogenitus  then  living.  But  if  the  lord  had  received  aide 
for  his  eldeft  fon,  he  fliall  not  have  aid  again  for  the  fecond,  for 
umcum  auxilium,  one  aid  is  onely  due  to  one  and  the  fame 
lord,  to  make  his  eldeft  fon  a  knight:  Ncn  tenetur  quis  de  una 
tcnemento  eidem  demino.  plura  dcn'e  auxilia  ad  filium  fiuum  militem 
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Sc?  more  hereof 
in  the  Commen- 
t.iry  upon  the 
ftatuteot  I  E.  2. 
de  liiilicibus. 


25  E,  3.  c.  10, 


If  the  lord  hath  inue  t^vo  fonnes,  tlie  eldefc  fon  hath  i/Tue  a 
daughter  and  dieth,  the  lord  Paall  not  have  nide  to  make  his  fecond 
fon  a  knight,  for  the  fecond  fon  is  not  his  lieir  apparent  (and  in 
this  cafe  he  ought  to  be  his  heire  apparent)  for  at  this  time  thp 
flate  of  all  lands  was  fee-fimple,  and  the  lands  of  the  lord  fliould 
defcend  to  the  daughter,  and  therefore  the  law  would  not  have  the 
dignity  of  chivalry  to  be  apparelled  with  poverty,  and  in  refpedl 
thereof  the  ,  fon  to  be  knighted  was  to  be  heire  apparent. 
And  this  agreeth  with  the  letter  and  meaning  of  this  ad,  a 
f aire  fon  eigne  fits  cki'vali^er,  who  by  common  intendment  is  heire 
apparent. 

If  the  eldeft  fon  be  made  a  knight  before  the  age  of  fifteen,  the 
lord  can  have  noaide,becaufe  the  words  be  a. /aire  Icigne  fits  chi-uur 
Her',  and  none  was  ever  due  to  the  lord. 

l(  the  lord  hath  iffue  bailard  eigne,  and  mulier  pulfne,  he 
fhall  not  have  aide  to  make  the  baftard  a  knight,  for  he  is  not  in 
judgement  of  law  accounted  his  fon,  but  he  Ihall  have  it  for  the 
mulier  puifne. 

It  was  holdcn  in  auncient  time,  that  the  lord  could  not  deraaund 
2iXdiG.pi'.rfiair3fits  chi-valier,  unlefle  he  himfelfe  were  a  knight,  nefilius 
antecederet  patri :  but  knights  in  auncient  time  grew  lo  fcarce,  as 
efquires  that  were  of  ability  to  be  knights,  not  onely  in  this  cafe, 
but  in  many  other,  fupplied  the  place  oiX^xix^'^i',  fiufficiens  honor  eji 
hcnu;ii,  qui  digniis  honor e  efi. 

Hereby  it  appeareth  that  by  the  policy  of  the  law,  the  eldeft  fon 
of  a  knight  was  not  only  trained  up  in  his  tender  years  in  learn- 
ing and  knov/ledge  of  liberal  arts  to  adorn  the  minde,  but 
when  he  came  to  convenient  ycares,  did  for  the  defence  of  the 
realmc  Icarne  and  exercife  the  deeds  of  armes  and  chivalry,  that 
he  might  be  able  to  ferve  his  country  both  in  time  of  peace,  and  of 
vvarre. 

(2)  "He  a  leigne  fi.h  7narierS\  By  this  the  policy  of  the  law  ap. 
peareth,  that  the  eldeft  daughter  m.ight  be  timely  preferred  in 
mariage,  for  thereby  come  ftrength  and  good  alliance  to  the  fa-r 
mily,  and  both  thefc  are  given  by  law  without  any  fpeciall 
refervation :  and  the  obfcrvatiori  of  the  auncients  was,  that 
marry  the  eldeft  daughter  well,  and  all  the  reft  will  bee  prefer- 
red the  better;  and  to  that  end  aide  was  grauntcd  for  the  eldeft 
daugliter. 

(3)  Outraglous  aide.}  Teniint  pera'vaile  fhail  be  contributory  to 
the  aide  for  the  mariage  of  the  kings  daughter.  See  for  this  word 
before  cap.  31. 

(4)  De  fee  de  chi'v alter  e7iiier  folement  foietit  done  20.  x.} 
Here  it  is  to  be  obferved  (as  it  hath  been  noted)  thnt  reliefe  is  the 
fourth  part  of  a  knights  fee  being  then  20. 1.  is   5. 1.  and  aide  pur 

f aire  fits  chi-valier,   or  pur  file  ?naricr,  is  the  twentieth  part  of  a 
knights  fee,  viz,  20.  s.  limited  by  this  aft. 

( 5 )  Et  de  20.  /.  de  terre  tenitsperfocage.']  This  fumme  is  fet  downe 
becaufe  the  value  of  a  knights  fee  was  then  20.  1.  (which  then  was 
fufficient  to  maintaine  the  dignity  of  knighthood)  and  fo  the  ftatute 
maketh  them  equall  in  value;  the  king  was  not  bound  by  this  fta- 
tute, but  he  might  take  fuch  rdiefe,  and  at  fuch  time  as  was  due  by 
the  common  law. 

But  the  ftatute  of  25  E.  3.  doth  aflefle  the  aides  at  fuch  a 
rate  as  this  ftatute  doth,  and   that  aft   doth  well  expound  this 

ftatutea 
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ftatute,  that  none   (hall  pay  thefe  aides  but  the  tenants  of  the  RouParliim. 
land  holding  the  fame  immediately    in  demefne  without  any  29E.3.  r.u.  ifr, 
mefne. 


Defet 

elude  grand  fcrjeanty,  for  he  that  •  holdeth  by  that  tenure  Ihall  pay   Aunc'  demefn* 
no  aide  to  the  lord  either  to  make  his  fon  a  knight,  or  to  marry    "^j^'g-  j^^""' 
his  daughter;  for  by  this  aft  it  appeareth,  that  none  (hall  pay  any   ^ ^  r  'J^^'  n^" 
aide  but  tenants  by  knights  fervice,  or  tenant  in  focage,  and  no         L     ir  J. 
other  tenure. 

(6)  Tattqtte  lefts fdit  del  age  de  15  ^«j.]  Note  no  man  fiull  be    1E.2.  ftat.dc 
compelled  to  take  knighthood  upon  him  untill  he  be  21  yeares  old,  miikibus. 
and  have  fuScient  land  for  maintenance  of  that  degree,  yet  at  the 

age  of  fifteen  yeares  he  may  begin  to  learn  fome  things  that  belong 
to  chivalry,  but  it  is  good  for  the  lord  to  make  what  fpeed  he  can 
after  that  age  to  recover  the  aide  either  by  the  writ  De  auxillo  ad 
Jilium'  fuum  militem  faciend',  or  by  diftrefle :  for  if  the  fon  die,  the 
ford  lofeth  the  aide,  for  that  by  his  death  the  finall  caufe  ceafeth,  and 
fo  likewife  if  t}ie  father  dieth,  the  aide  is  loft,  for  that  the  duty  and  Jura  raturafia. 
remedy  is  onely  given  to  the  father,  who  in  refpecl  of  nature  hath  ^"ft-  ^°^  "4- 
the  wardfhip  of  his  eldeft  fon,  and  as  a  naturall  father  is  to  provide   r;  ,  7'  *°'  '^  ''* 

r      I.-        I  1    ,-  rill,  r  •      Calvins  cale. 

tor  his  advancement;  and  io  as  a  rather  by  the  law  or  nature  is    ,  £^  ,_  f^,  ,-, 
bound  to  provide  a  competent  mariage  for  his  daughter,  which  arc   53  H.  6.  57. 
therefore  perfonall  to  the  father:  and  fo  note  the  diverfity  be- 
tweene  reliefe,  which  is  abfolutely  due  to  the  lord  in  refpedl  of  the 
feigniory  meerly,  and  thefe  aids,  which  are  not  abfolatcly  due  to 
the  lord,  but  for  the  performance  of  a  duty  of  nature. 

(7)  Tanqiie  el  (s.  la  fih)  jcit  de  7  ans.'\  la  aar.cient  time 
gentlemen  of  good  houfes,  for  knitting  themfelves  in  greater 
bonds  of  amity  and  alliance,  maried  their  children  very  young, 
which  the  law  dothfeeme  to  favour,  for  that  itgiveth  her  dower,  if 
file  be  of  the  age  of  nine  yeares  at  the  death  of  her  hufband,  whereof 
I  have  knowne  fome  to  have  profpered  well,  but  mere  that  have 
proved  unfortunate. 

(8)  Et  vicriiji aijant  que  il auoitfii  f.lc marie?^   Here  our  a£l  giveth   F.N.B.Sz.  i. 
onely  remedy  to  the  daughter,  and  makcth  no  mention  of  the  fen  in  ct  S3.  2. 
that  cafe,  and  yet    the  fon  fhall  have  the  fame  remedy  again  ft 

the   executors,   that  the   daughter  Ihall  have,   being   in    tejuali 
jure. 

Tenant  for  life,  or  tenant  in  dower  fliall  not  have  aije///r//?   h;i.  9E.  2  fo. 
tnarier,  tn pur  faire fits  cblvalicr,  but  the  vcrie  lord,  to  whom  b'.  pof-    62.  63.  in  Lbro 
fibility  they  might  inherit,  and  whom  the  lord  by  nature  is  bound    '"^'^    ^"''l'  ^'"* 
topreferre:  but  tenant  for  life,  &c.  (hall  have  cfcuage,  ward,  ma-   '"^y-"  "'-• 
riage,  and   eliefe. 

lAhe  father  receive  the  aide,  and  a,f:er  the  fon  is  kniehted,  or  3  E.  3  Debt  156. 
the  daughter  maried  in  the  life  of  the  father,  neither" ion  nor 
daughter  faali  have  remedy  for  the  aide,  for  the  end  of  the 
law  is  performed  Bat  by  the  whole  context  of  this  acl  it  aooear- 
eth,  that  fraall  portions  preferred  in  nariage  th;.  daughters  ot'  ;^iod 
families,  when  vertue  and  good  blood  was  more  clleem.d  then  '?reat 
portions.  ^ 

(9)  Les  excrutcrs  fiin  pier  font  ti-.us  alfU.]  Note,  the  fa'her  :  Im- 
feU  hath  time  to  make  his  eldell  ion  a  ka.^at  after  his  age  of  i^, 

anal 
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and  to  many  his  daughter  after  her  age  of  7  yeares  at  any  time 
during  his  life,  and  therefore  though  the  father  receive  the  aides, 
yet  have  they  no  remedy  againft  him,  but  to  depend  upon  his  pater- 
nall  care,  and  their  remedy  is  againft  the  executors,  or  adminiftrators 
of  the  father,  if  they  be  not  preferred  in  his  life  time,  as  it  appeareth 
■    by  this  aft, 

(10)  Etjiles  biens  le  pier  ne  fuffijent,fon  heire  de  ceo/oit  tenus  a  le 
file.]  And  here  it  is  to  be  obferved,  that  if  the  perfonall  eftate 
of  the  lord  be  fufficient  to  pay  the  aide,  the  heire  (who  is  to  main- 
taine  the  ftate  and  countenance  of  his  father)  is  not  to  bee  charged 
therewith. 
[  235  J  In  an  aftion  of  debt  brought  by  the  cldefl;  daughter  againft  the 

3E.s.Debti57.  heire  for  an  C.  s.  which  the  father  received  of  his  tenants  for  rea- 
fonable  aide  to  mary  her,  and  that  llie  was  not  maried  in  his  life 
time,  &c.  and  in  her  declaration  made  no  mention  that  the 
executors  had  no  affets,  and  yet  the  count  was  ruled  to  be  good, 
for  that  is  the  ordinary  count  in  an  action  of  debt,  which  the  ftatute 
giveth,  and  if  the  executors  have  affets,  the  heire  fhall  plead  it  in 
barre. 

Although  the  ftatute  be,  that  his  heire  fhall  be  bound  to  the 
daughter,  it  is  underftood,  that  he  ftiall  be  bound,  if  he  hath  aflets 
in  fee-fimple  by  defcent  from  his  father. 

The  daughter  Ihall  not  recover  part  againft  the  executors,  and 
the  refidue  againft  the  heire,  but  either  all  againft  the  executors,  or 
all  againft  the  heire,  as  thefe  words  doe  prove. 

f  .N.B.  ubi  fu-         The  eldeft  fon  muft  have  his  remedy  onely  againft  the  executors, 

P"*  for  he  himfelfe  is  heire. 

Mirr.  c.  i.  §  3.  And  thefe  aides  appeare  by  the  Mirror  to  be  very  auncient,  or- 
dained by  king  Alfred,  and  other  auncient  kings,  for  he  faith,  Et 
que  efcuage,  relief e  et  aides,  fe  ff/ent  per  les  tenants  a  lour  feigniours  de 
lour  heritage  reliever,  les  heire  s  les  feigniours  faire  cbi'valiers,  et  de 
lour  eigncfes  files  marier.  It  is  to  be  obferved  how  moderate 
the  aids  be  by  force  of  this  aft,  and  therefore  it  is  to  be  collefted 
that  the  fees  of  the  heralds  were  then  (and  yet  ought  to  be)  mode- 
rate alfo. 


CAP.  XXXVII. 

lt}tJRVI EW  efi  et  accorde  enfc-  T  T  is  provided  alfo  and  agreed,  that 

ment^  que  ft  home  fit  attaint  de  if  any  man  be  attainted  of  dilTeifin 

diffe'ifm  fait  en  temps  le  roy  que  ore  efi  done  in  the  time  of  the  king  that  nov/ 

(i),  ovefque  robbery  (2),  de  afcun  ma-  is,  vi^ith   robbery  of  any  manner  of 

Tier  de  chattel^  ou  de  7noveable  (3)5^^  goods  or   moveables,  and  be    found 

foit  trove  vers  luy  per  recognijance  de  againft  him  by  recognifance  of  ailife 

affife  de  novel  di£eifw^  le  judgement  foit  of  novel  difleiiin,  the  judgement  fhall 

//W,  que  le  plaintife  recover  a  fa  feiftn  be  fuch;  that  the  plaintiff  fhall  reco- 

et   les  damages^    auxibien   de    chattel  ver  his  ferfin  and  his  damages,  as  well 

et    de  moveable    avantdits^    come   de  of  the  goods  and  moveables  aforefaid, 

foile.     Et  le  difjeifor  foit  rente   (4),  le  as  for  the  freehold,  and  the  diffeifor 

quel  que  ilfoit  prefent  ou  non^  iffint  que  fhall  make  fine,  which,  whetner  he  be 

\ftlfbit  prefent]  primes  foit  agard  a  la  prefent  or  not  fo  it  be  prefcnted)  fhall 

prifon,  firft 
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prifon.  Et  per  mejme  h  maner  foit  firft  be  awarded  to  prifon.  And  In 
fait  de  dijfeifm  fait  a  force  et  amus,  like  manner  it  (hall  be  done  of  diffei- 
iout  neface  home  robbers  ( 5 ) .  Hn  with  force  and  arms,  although  there 

be  no  robbery. 

Sec  Marlb.  ca.  14.  verb.  Attinft.  the  firft  part  of  the  Inft.  fed.  514.  Verb,  en  Attaint.     (F5t«. 
Damages)  10.  14  H.  7.  15.) 

This  ftatute  is  made  in  affirmance  of  the  common  law,  as  appear- 
eth  by  originall  writs  of  affife,  wherein  the  words  be.  Facias  tene- 
ment^ illud  refeifiri  de  catallis  qua-  in  ipfo  cupta  fuerunty  et  ipfum  tene- 
mentum  aim  catallis  eJJ'e  in  pace  u/que  ad  primam  a£ijam\  which  writ   Glanv.  1.  3.  c«. 
was  at  the  common  law  before  this  ftatute,  as  it  appeareth  by  Glan-   ^M''^?  *^^; 
vill,  and  by  Brafton  who  wrote  before  this  aS.  ^     *  "**  '^^^ 

And  the  judges  of  the  affife  ought  to  enquire  of  the  fame, 
for  if  goods  be  taken  away  by  the  diffeifor,  it  is  a  difieifin  with 
force,  and  therefore  ex  officio,  the  judges  ought  to  enquire  thereof. 
liH.  4,  16, 17.  _  J1H.4. 16,17. 

(1)  En  temps  le  ray  que  ore  ejl."]  Yet  this  aft  being  in  affirmance 

of  the  common  law  doth  extend  to  all  times  after,  which  the      [  236  ] 
judges  in   4  E.  2.  not   obferving,  nor   remembring   the   words  4  ^-  2-  damage 
of  ^e  writ  of  affife  denied  to  enquire  of  the  taking  away  of  th'e   *°' 
goods. 

(2)  O-ve/que  robbery.']  Here  [robbery]  is  taken  in  a  large 
fenfe,  for  aAvrongfuU  taking  away  of  goods,  as  a  wrong  doer  and 
trefpafler. 

(3)  De  afcun  manner  de  chattel,  oh  de  moveable,  &c.]  If  a  man   ?E.  3.3. 54. 
be  dilTeifed,  and  hath  goods,  which  he  hath  thereupon  as  execu- 
tor or  adminiftrator,  taken  away,  thefe  are  not  accounted  his  goods 

within  this  ftatute,  becaufe  he  hath  them,  in  attter  droit,  to  the  ufe 
«f  the  dead, 

A   man  feifed   of  land  in   the    right  of  his  wife,  or  joyntly   iiH.  4.  16. 
with  his  wife,  and  is  difleifed,  and  his  goods  taken  away;  in  aa  7  ^-  ^-  S°  ^* 
affife  brought  by  the  hufband   and  wife,  he  and  his  wife  fhall 
recover  feifin  of  the  land,  and  he  alone  upon  that  originall  brought 
by  him  and  his  wife  ftiall  have  damages,  wliich  is  worthy  of  ob- 
fervation. 

And  fo  it  is,  if  two  joynt-tenants  be  difleifed,  and  the  goods  of 
one  of  them  taken  away,  both  Ihall  recover  the  land,  and  the  one 
damages  for  his  goods:  thefe  be  the  only  cafes  that  I  remember  in 
the  law,  where  one  demandant  or  plaintife  without  any  fummons  or 
Severance  (hall  have  judgement  alone  in  one  originall ;  for  regularly 
the  judgement  ought  to  be  given  according  to  the  originall  writ: 
as  if  the  huft>and  and  wife  bring  an  aftion  of  battery  for  the  beating  12  E.  4.  6. 
of  himfelfe  and  his  wife,  the  writ  fliall  abate,  becaufe  the  wife 
cannot  joyne  for  the  battery  of  her  hulband,  and  the  hulband  cannot 
have  judgement  alone,  becaufe  his  wife  is  joyned  with  him  in  the 
originall;  ttjic  de  fimilibus. 

But  the  affife  is  a  fpeciall  cafe,  for  the  plaintife  making  his  plaint 
to  be  difieifed  of  his  free  hold  in  fuch  a  towne  with  the  appurte- 
nances generally,  yet  fhall  he  recover  his  good;,  if  the  difieifin  be 
found  with  robbery  of  his  goods,  as  the  ftatute  fpeaketh,  and  the 
goods  are  contained  in  the  originall,  and  not  in  the  pleint;  and  the 
affife  oi  novel  dijfeifm  yN^sfeJiinum  remedium,  and  much  favoured  in 
law  for  the  reliefe  of  the  diffeifee,  both  for  the  regaining  of  his  pof- 

fcSon 
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feffion  of  the  land,  and  of  his  Hock  of  cattle,  and  goods  thereupon : 
therefore  vvhere  our  aft  faith,  that  the  plaintife  fliall  recover  hi?' 
feifin,  and  his  damages,  as  well  for  the  goods  and  moveables  afore- 
faid,  as  for  the  freehold,  it  is  fo  to  be  underfiood  reddendo Jtngula 
Coram  Reg.  Jingulis,  according  to  that  which  hath  been  faid.  William  iJurohef-, 
Rot  liA  Sufr.  ^^'^'  ^^^  l^Iargaret  his  wife  were  diileifed  of  the  land  which  he  held 
in  the  right  of  his  wife,  and  difpojTefl'ed  of  his  goods;  in  an  aflife 
brought  by  the  hufband  and  wife,  judgement  was  given  for  them 
both,  t)amnapro  d'JJciflna  C.  I.  pro  bonis  C.  man' :  in  a  writ  of  error 
the  judgement  was  reverfed  for  the  C.  marks,  becaufe  the  wife  had' 
nothing  in  them. 

(4)  £i  le  dijjeifor  foit  rente.']  And  the  dlfleifor  fliall  be  fined, 
which  is  alfo  in  aftirmance  of  the  common  law,  for  a  diffeifm 
with  taking  away  of  goods  is  a  dilTeifin  with  force,  and  therefore 
finable. 

(5)  Et  per  me/me  le  mafmr  foit  fait  de  dijjeijtn  fait  a  force  et  armes, 
M.  25  tc  26  El.  tout  neface  home  robbery.  ]  Note  the  writ  of  affife  mentioneth  not  a  . 
Co.  Reg.  in  bre.  diifeiiin  i/i  (?/  armis,\i\xt  the  words  thereof  be  Injujie  et  fine  judicio 
B^  ^r°L '"''  dijeifi'vit,  and  therefore  if  the  jurors  finde  a  diiTeifm,  and  no  force,  the 
Baxter  in  Afl".  judgement  Hiall  be  idea  in  mifericordia,  and  not  quod  capiatuvy 
de  frefli  force  in  but  as  it  hath  been  faid,  the  court  ex  oficlo  ought  to  enquire 
Jpfewich.  of  the  force;  but  if  they  doe  not,  it  is  not  error,  as  it  hath  beeiV 

adjudged.' 


f  237  i  C  A  p.    XXXVIII. 

jD  UR   ceo    que  afcuns  gentes  de  la  |7  O  R  A  S  M  U  C  H  as  certain  peo- 

terre  doutent  meins  faux  fere?)7ent  pie  of  this  realm  doubt  very  little 

faire.^  que  f aire  ne  duiffent.^  per  que  to   make   a  falfe  oath    (which  they 

mults  des  gents fon  dijherites.^et  per  dent  ought  not  to  do)  whereby  much  peo- 

lour  droit :  purview  eji.,  que  le  roy.,  de  pie  are  diihcritcd,  and  lofe  their  right? 

fen  office.,  deformes  donera  attaints  fur  it  is  provided,  that  the  king^  of  his 

les  enquejis  en  plea  de  terre.,   cu    de  office,    fhall    from    henceforth   grant 

franktenemcrd.,  ou  de  chofe  que  touch e  attaints  upon  enquefts  in  plea  of  land, 

franktcnctneuty   qtiant  il  feinblcra    que  or  offreehold,  or  of  any  thing  touching 

befoignejoit  {\\  freehold,  when   it  fliall  feem  to  him 


nece 


ilary. 


(44.  Ed.  3.  z.  Regift.  I2Z.  Raft.  84.   i  Ed.  3.  flat.  i.  c.  6.  5  Ed.  3.  c.  6.  &  7.  28  Ed.  3.  c.  8. 
34  Ed.  3.  c.  7,) 

Pafch.  32  E.  3.  The  mifchiefe  before  this  Hatute  (which  was  the  firfi:  concerning 

io.  65.  rn  libro  attaints)  was,  that  albeit  (as  the  common  opinion  is)  an  attaint  did 

*"^°"  ..  j  ?*  .u  lie  upon  a  falfe  verdicl  p-ivcn  in  a  plea  of  land,  yet  the  kin?  many 

graunted  to  the  .       c                                       -^-i            r  •           2            I-           i-i^            j 

Eurgeflc  of  S.  times  would  not  graunt  it  without  luit  made  to  him,  which  turned 
Aibans,  that  the  party  grieved,  not  onely  to  great  delay,  but  to  e.xtreame  trou- 
T'one  of  them  ble,  attendance,  and  charges.  And  the  reafon  that  i/i?.de  the  diffe- 
!  "JoH^V""  J'snce  between  the  plea  rcall,  and  the  plea  perfonail,  was,  that  in  the 
ficehold^iiwt-  plea  perfonail  the  party  grieved  had  no  other  remedy,  but  the  at- 
tain:, Sec.  taint;  but  in  the  plea  reall  he  had  other  remedy  in  an  action  of 
4.'  dhiatur.  jiigher  nature,  and  for  that  caufe  was  not  granted  without  difficulty. 

An4 
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And  fome  judges  held,  that  in  a  plea  reall  an  attaint  did  not  lie,  and 

therefore  this  adl  providech  that  the  king  fhall  grant  it  *  ex  cffuio,   •  De  fon  cfficc 

that  is,  ex  neritojufiitite.     And  this  aft  is  holden  to  be  in  affirmance 

of  the  common  law,  uhereof  you  flinll  reada  at  large,   Marlebr.   Marleb.  ca.  14, 

Cap.  14.     And  this  is  the  common  opinion  agreeable  with  our  old 

bookcs,  as  there  you  may  reade. 

That  perjury  la  jurors  was  pur.ifhed  before  this  ad  hath  been 
fufficiently  proved  already:  now  the  preanible  of  this  aft  giveth 
•juft  cccafion  to  examine  whether  perjury  alfo  in  witnciles  ^'qxz  pu- 
hifhable  by  the  auncient  la-ves  of  England;  De pejcrantibus prate-  Int' lejes  Edw. 
re'A  Jiatutum  ejl,  ut  Ji  qui;  jusjurandum  'viclarit,  falfum-ve  dixerit  ^^H'^'  t^*  3- 
tejlintonium,  -fides  ei  in  pcjierum  nun  kabetor,  njerum  is  in  'ordalium  ad- 
judicator. 

Si  quis  falfiimjurajji  cor.'uiSusfuerit,  ei  pnfiea  nou  modo  nan  creditor.  Inter  leg-s 
'verumetiam/acraei  etiam  prchibetor  fepultura.  Echeiit^n;,  67. 

Si  quit  Jacra  teneits  pejerajfe  coni}i3ui  fuerit,  ei  manus  praciditor,    .  \^^  ,^,g,  q^^ 

^C.       .  nuti   113.  34. 

Vide  infer  leges  W.  Conq.  fol.  125.  b. 

And  the  Mirror  faith,  ^e  foknque les  aunclent pri-viledges,  et  iifages   Mirror,  c  4.  de 
afcunsfe  font  ter  perde  del  ponce,  come  efi  defaux  n^jtaries,  et  de  C'JJers  de   pa'-ns^'  10  H.  3. 
Lurfes  de  meyns  q.  xii.  d.  et  pluis  que  'vi.  d.  que  le  roy  R.  I.fi  cbai.'-Tgea  a   ^'"^'^"-  434- 
la  parte  de  oriel,  afcuns  per  cotcpsr  des  laaguei,  come /chit  efi  re  de  faux 
tefimoines. 

And  in  the  fame  chapter  treateth  further  of  this  matter,  faying,   Britton,  fo.  3S. 

Perjury  efi  ground  p:chc,  iSc.  whereof  you  may  reade  there  more  at    i'l^j'*- 5-^- ^J- 

lar^e.     Eritton  f.iith  that  it  wai  ounifliable,  and  to  be  enquired   n  "rv"/ "?"  J" 
.  r  Tx  r  7  ■  I  Bract.  1.4.  f.acy. 

Or  Ueceux  queuxfe  'ucilont  perjurer  pur  Ic-jjsr. 

Fhta  defcribeth  perjury  thus,  Perjuriu?::  efi  mendaciun:  cum  jura- 
Piento  firmatum ;  and  further  faith,  Et  tribus  modis  cc^nmittitur ; 
p-imo,  cum  quis  fit,  "jel  putat  allquid  falfum  eJ/efal/uTn,  et  jurat  efi 
'verum ;  fecundo,  cum  quisfallitur,  et  credit  '-jeruTn  efe  quod  efi  falj'xin, 
et  temtrz  et  indif:rete  jurat',  tertio,fi  quis  credit  falfum  efe  'verum,  et 
jurat  qiicd  'veruin  efi. 

Where  you  may  reade  further  of  this  matter.     And  of  fomcit  is   Brad.  fo.  292. 
called,  crimen  Ijrfe  confcientiif. 

Thomas   Vigras  ana  two  others   were   found   guilty,    fire,   of         [  238  ] 
perjury.  HiK  8  E.  i.  in 

i3  E.  3.  53.  Once  farfworne,  and  ever  forlorne.  Communi  Banc. 

7  H.  6.  Z5.  Perjury pc-nifhed.  f^S'HunT: 

Vide  the  ftatates  of  3  H.  7.  cap.  i.  11  H.  7.  cap.  25.  32  H.  8.   ingdeids  cafe. 
cap.  9.  5  E!iz. 

Upon  all  that  which  hath  been  {aid  touching  this  point,  you  may 
obferve  how  milde  the  late  laws  have  been  in  punifhing  of  perjury 
in  refpedl  of  the  auncient,  wherein  I  have  been  the  longer,  for  that 
fome  have  given  out,  that  perjury  was  not  puniihed  by  the  auncient 
laws  of  England,  wherein  ':here  ihoald  have  been  a  great  defeft, 
and  an  encouragement  to  ill  difpofed  men,  if  jurors  Ihould  by  the 
common  law  have  been  punifhed  for  perjury,  and  witneffes,  which 
are  great  moti\'es  to  them  of  giving  their,  verdift,  iliould  be  per- 
jured, and  not  be  punilhed. 

(1)   ^ant  il  J'emble  que  befoigne  fit.']   See   5  E.-I.  which  was    Mich.  5  E.  i.  ia 
within  two  yeares  after  this  aft,  an  attaint  was  brought  upon  a  falfe   ^^°"  ^O"  ^l- 
verdift  given  in  afflfe  before  juuices  in  eyre  before  the  making  cf  ^"*''* 
thisftatute:  and  the  record  faith,  %!0^  non  efi  intentio  dcmini  regis, 
nee  extitit  tempore  confedionis  fiatuti  pradiBi,  quod  bre^c  de  attinSIu 
tranf.rst  fuper  bujufmodi   inquiliticnibus   ante  Jiatutum   captis,  prout 

n.  Inst.  T  Johannes 
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yohanms  de  Lo^vet  recordatur,  inio  poft  fiatutum  conce/s"  confideratum  eft 
quod  querens  nihilcapiat  per  bre've,  &c.  And  this  was  the  law  taken 
then  by  colour  of  thefe "  words ;  but  others  hold,  that  thefe  words 
arc  not  to  be  fo  taken  for  the  reafon  aforefaid,  for  that  the  party 
grieved  in  this  pica  reall  had  remedy  in  an  a«flion  of  higher 
nnrure:  but  later  llatutes  quoted  before  in  the  margent  have  cleared 
this  point.  _ 


CAP.    XXXIX. 


77  Tpur  ceo  que  le  temps  ejl  multpajfe 
puis  que  les  br'iefes  defouth  nofmes 
fuerent  auterfo'its  /hnittes :  ptirvieiu 
eft^  que  er.  count  countant  de  defcent  en 
brief e  de  drck,  nitl  ne  foit  ei  ofe  de  coun- 
ter de  lafnfinfon  anc^  de  plus  longe  fei- 
fin  qu;  de  temps  le  roy  ^.  { I )  unck  le 
roy  Henryy  pier  le  roy  que  ore  eji.  Et 
que  le  br'iefe  de  novel  dijpip^n^  et  de 
purparty,  que  ejl  appelle  nuper  obnt^ 
eyent  le  terme  puis  le  primer  pa[fage  Is 
roy  Hemy^  pier  le  rcy^  que  ore  ejl  en 
Gcifcoipic  (2),  i7ies  neiny  avant.  Et 
les  briefs  de  Tnortdanc\  de  cofinage^ 
de  ayle^  de  cnt  y,  et  brief e  de  neifrie^ 
eicint  Ic  terme  del  coronernent  mfme 
le  roy  Henry  (3),  et  ne?ny  avant. 
Ji^j'es  que  touts  les  brief cs  ore  a  per  tnefme 
p>urchafs^  ou  a  purchajer^  entour  cy  et 
[lofecjft'l  S.  'John  en  un  an^foiehtpledes 
de  te;np5  que  avant folent  ejl  re  pleadcs. 


AND  forafmuch  as  it  is  long  time 
pafTed  fince  the  writs  under- 
named v/ere  limited;  it  is  provided^ 
that  in  conveighincj  a  defcent  in  a  writ 
of  right,  none  fhall  prefume  to  de- 
clare of  the  fciiin  of*  his  anceftor  fur- 
ther, or  beyond  the  time  of  king 
Richard  uncle  to  king  Henry,  father 
to  the  king  that  now  is  ;  and  that  a 
writ  of  novel  difleifin,  of  partition, 
which  is  called  nuper  obiit,  have 
their  limitation  fmce  the  firft  voyage 
of  king  Henry,  father  to  the  king  that 
now^  is,  into  Gafcoln.  And  that 
writs  of  mortdanceftor,  of  cofmage, 
of  aiel,  of  entry,  and  of  nativis,  have 
their  limitation  from  the  coronation 
of  the  fiime  king  Henry,  and  not  be- 
fore. Neverthclefs  all  writs  pur- 
chafed  now  by  themfelves,  or  to  be 
purchafeu  between  this  and  the  feaft  of 
St.  John,  foroneyearcompleatjfhailbe 
pleaded  from  as  long  time,  as  heretofore 
they  have  been  ufed  to  be  pleaded. 


(1  Infl.  114,  115.  acH.  3.  c.  S.  32  H,  8.  c.  2..  21  Jac.  i.  c.  16.) 


i.Ind.  fe£l.  170. 


[^39  1 

34  H.  6.36. 
IniUt.  ubi  lupra. 


Vet  Mag. 
Chart.  i.;4. 


(0  De  temps  le  roy  R '\  That  is  by  condrudion  fom  the  filil 
day  of  the  raigns  of  king  Richard  the  firft,  and  To  hath  it  been  re- 
folved  in  parliament. 

This  aft  doth  liir.it  within  what  lime  the  feifin  fli.iU  be  in  a  writ 
of  right,  and  by  conlbudlion  the  time  of  prefcription  is  taken  for 
this  time. 

(2)  Puis  le  premier  paj]':xge  le  rcy  Henry,  i^c.  in  Gafcoine."]  That 
was  iu  anno  5  H.  3. 

(3)  Del  corcnement  imfnie  le  rcy  Henry.]  H.  '3. "was  crowned  28 
Otfioliris,  anno  Dcm.  1217.  et  regnijui  prima;  but  others  fay  he  was 
crowned  1 6  Junii,  anno  regnifui  prima. 

This  king  was  crowned  again  in  anno  5.  of  his  raign,  but  this  aft 
intendeth  his  firft  coronation. 

Thefe 
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Thefe  limitations  are  altered  by  the  ftatute  of  32  H.  8.  as  yoa 
may  reade  before  in  the  expofition  upon  the  ftatute  of  Meitoii.cap. 
8.     See  the  firft  part  of  the  Inllitutes,  fed.  1 70. 


CAP.     XL. 


jD  UR  ceo  que  mults  des  genii  font 
•*  delayes  de  lour  droits  per  faux- 
jhent  vouther  a  garranty :  piirvird)  eji 
que  en  brief ei  depo^{  I ),  tout  adeprimes 
tome  en  hriefe  de  fhortdaunc\  cofmage^ 
del  ayle^  nuper  obiit,  de  intrtifiany  et 
outers  briefes  femblabks,  per  les  queux 
terres  ou  tenements  font  demands  (2), 
queux  devoient  difcender  (3),  reverter 
(4),  remainder  (5),  ouefchier  (6], per 
nu)rtdanc\  ou  dauter^  que  ft  le  tenant 
VQUche  a  garrant\  et  le  demandant  luy 
counterpled\  -et  voile  averrer  per  affife^ 
ou  per  paysy  ou  en  outer  maner^  ficome 
le  court  le  roy  agarde^  que  le  tenant  (9) 
otifonaunc^  (8)  queheireile/i^fuitlepj-i- 
tner  que  entra  (10)  apres  la  mort  celuy 
de  quefeifinil  demand,  foit  leaverrement 
del  de  demandant  refceve  {j)^  ft  le  te- 
nant le  voile  attender^  et  ft  non-^  foit 
bote  oujier  le  auter  refpons  (n)  fl neit 
fon  garrantor  en  prefent^  que  luy  voile 
garranter  de  fon  gree  (12},  et  main- 
tainant  enter  en  refpons^  falve  al  de- 
mandant fes  exceptions  enconter  luy^ftl 
veile  voucher  oujier-t  come  ilavoit  avant, 
enconter  le  primer  tenant.  De  recheffe 
en  touts  maners  des  brief es  dentre^  queux 
font  mention  des  degrees :  purview 
{^ejl]  que  nul  de  formes  vouche  (13)  hors 
de  la  line  (14).  Et  en  outers  brief  es 
dentrie^  ou  nul  mention  ell  fait  de  de- 
grees (I5)j  les  queux  brief  es  ne  font 
fufienus,  foffque  la  ou  Us  avantdits 
briefes  de  degrees  ne  poient  gifer  ne 
lieu  tener.  Et  en  brief e  de  droit  (16) 
purview  ejl;  que  ft  le  tenant  vouche  a 
garranty^  et  le  demandant  le  voile 
counterpleder^  et  foit  prijl  *  de  averrer 
per  pays. ^  que  celuy  que  ejt  vouche  (  1 7 )  <i 
garranty^  \ne  nul]  defes  oncejiers  (18) 
ne  unques  avoient  fetjin  de  la  terre^  ou 

*  [  240  ]  del 


pORASMUCHasraartypeopIe  are 
delayed  of  their  right  by  falfe 
vouching  to  warranty ;  it  is  prorided, 
that  in  writs  of  poffeflion,  firft  in  writ 
of  mortdauncefter,  of  cofinasie,  of 
aiel,  nuper  obiit,  of  intrufion,  and 
other  like  writs,  whereby  lands  or  te- 
nements are  demanded,  which  ought 
to  defcend,  revert,  remain,  or  efcheat 
by  the  death  of  any  anceftor,  or  other- 
wife,  if  the  tenant  vouch  to  warranty, 
and  the  demandant  counterpleadeth 
him,  and  will  aver  by  affife,  or  by  the 
country,  or  otherwife,  as  the  courc 
will  award,  that  the' tenant,  or  his  an- 
ceftor (whole  heir  he  is)  v.'as  the  firft 
that  entered  after  the  deadi  of  him,  of 
whofe  feifm  he  demandeth  ;  the  aver- 
ment of  the  demandant  fiiall  be  receiv- 
ed, if  the  tenant  will  abide  thereupon; 
and  if  not,  he  fliall  be  further  compelled 
to  another  anfwer,  if  he  have  net  his 
warrantor  prefent,  that  will  warrant 
him  freely,  and  inconiinent  enter  into 
the  warranty;  faving  unto  the  de- 
mandant his  exceptions  agalnft  him, 
if  he  will  vouch  further,  as  he  had  be- 
fore againft  the  firft  tenant.  From 
henceforth  in  all  manner  of  writs  of 
entry,  which  make  m.ention  of  decrees, 
none  lliall  vouch  out  of  the  line:  or  in 
other  Writs  of  entry,  where  no  men- 
tion is  made  of  degrees,  which  writ 
(hall  not  be  maintained,  but  in  cafes 
where  the  other  writs  of  degrees  can- 
not lie, nor  hold  place:  and  in  a  writ 
of  right  it  is  provided,  that  if  the  te- 
nant vouch  to  warranty,  and  the  de- 
mandant will  counter-plead  him,  and 
be  ready  to  aver  by  the  country,  that 
he  that  is  vouched  to  warranty,  nor 
his  anceftorS|  had  never  feifin  of  the 
T  2  land 
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del  tenement  (19)  demande  (20),  n« 
fee^  n:  fsrvlce  per  la  ?naine  k  tenant^  on 
\_afLii7i']  de  jes  aunccjlcrs  (21  )i pids  le 
temps  cclny  de  que  je'ifin  le  demandant 
count c  (12)  jt-fques  nl  temps  que  le 
IriHt  fjiit  piircLuiJj  ct  plee  viove  (23)5 
per  que  ilpoit  le  tenant  ciifes  auncejiors 
ever  ftoffe :  adonques  fait  laverrctnent 
del  de?nandant  rejceive^fi  le  tenant  le 
vaiP  atiender,  et  fi  non^  folt  le  tenaiit 
bote  cvfier  a  aider  refpons  [l^)^fj  ndt 
fen  garrardor  en  prejent^  que  Ivy  •voile 
garranfer  de  fon  gree,  et  mair.tenant 
er.icr  en  vefpcm^fahe  ai demandant  fes 
exce'jiions  enconter  luy^ficome  il  avoit 
avavt  encounter  le  primer  tenant.  Et 
la-vantdit  exception  eit  lieu  en  hriefe  de 
rriortdaiinccjlre^  et  en  les  anters  hriefcs 
devant  noi?ncs^  auxibien  come  briefes 
queux  tcucheni  droit  (25).  Et  Ji  le 
tenant  per  cas  eit  charter  de  garranty 
de  ai:ter  home  de  ceo  choje  quejoit  oblige 
en  nut  des  avantdits  cafes  (26)  a  le 
garra7,ty  de  fon  eigne  degree-,  Jalve  Iny 
fcit  fon  reeovcrer  per  brief e  de  garranty 
de  charter  de  lechauncelior  le  roy^qnant 
jl  le  'ijoudra  purehafer,  ines  que  ie  plee 
nejcit  pur  ceo  deluy. 


land  or  tenement  clemandcd,  nor  fee 
or  fervice  by  the  hands  of  his  tenant, 
or  his  anccftors,  fince  the  time  of  him, 
on  whofe  feifin  the  demandant  declar- 
eth,  until  the  time  that  the  writ  was 
purchafecl,  and  the  pleamoved,  where- 
by he  might  have  infcoffed  the  tenant, 
or  his  anccitors,  then  let  the  averment 
of  the  demandant  be  received,  if  the 
tenant  will  abide  thereupon ;  if  not, 
the  tenant  fhall  be  further  compelled 
unto  another  anfvver,  if  he  be  not  pre- 
fent  that  will  vvarrant  him  freely,  and 
incontinent  enter  in  anf\ver,faving  un- 
to the  dcmandanthis  exceptions  againft 
him.,  as  he   had  afore  againft  the  firft 
tenant.     And  the  faid  exception  {ball 
have  place  in  a  writ  of  mortdauncef- 
tor,   and  i{i  the  other  writs   before 
named, as  wellasin  writs  thatconcern 
right.     And  if  percafe  the  tenant  have 
a  deed,  that  comprifeth  warranty  of 
another  man,  which  is  bound  in  none 
of  thefe  cafes  before  mentioned  to  the 
warranty  of  an  elder  degree ;  his  re- 
covery, by  a  writ  of  warranty  of  char- 
ters out  of  the  king's  chancery,  fhall 
be  faved  to  him   at  what  time  loever 
he  will  purchafe  it;  howbeit  the  plea 
fhall  not  be  delayed  therefore. 


(R:o.  Pari.  34.  F'tz.  Coi.nterpiea  de  Voucher,  yj.  81,  82,  83,  89,  96.  9s.  ico.  F'tz.  Counter- 
p'ea,  £.'C.  3,  4,  5.  7,  8,  9,  10  17,  :8.  20.  33,  24.  27.  29,  30.  40,  41,  42.  44.  48,49.  58,  59,  60. 
C3.  6'.  05.  £3.  C;\.  114.  i::6.  l-itz.  F.xecut.  122.  Fit?.  Gar.  de  Charter?,  3,  4,  5.  7,  8,  9,  lo,  II» 
12,  13.  19,  ac,  21,  22.  iS.  28,  29,  30,  31.  20  Ed.  I.  ftat.  i.  De  Vouchers.) 


jbid.  II 
8E.  3.61 


13  F,  I.  counter-       The  mifchlefe  before  this   ftatute  was,  that  every  tenant  in"  a 

plea  de  voucher.  fj,p]i  a^jjon  v/as  permitted  to  vouch  any  of  the  people,  though  he  or 

11.  >  .,-,    "    '      ^^y  of  ills  aiinceficrK  had  never  any  thing  in  the  land  whereof  he 

rrdght  enfcoffe  the  tenant  or  any  cf  his  aunce{lors;  and  againe  that 

vowche'e  might  vowch  another  in  like  manner,  and  upon  every 

fumnions  ad  •vjarrantizan'lum,  there  m.ufl  be  nine  rctourncrs,  &c. 

fo  as  the  delay  was  in  manner  infinite,  and  all  upon  falfc  vowchers ; 

which  matter  being  fhcwed  in  this  parliament,  Fuit  ad^vife  alroy  que 

ceji  ley  flit  malveis,  fcr  it  is  a   maxime  in   law,  that  Lex  ddatioiiet 

*2  H.  6.  40.  per  yt'/.'z/ifr  t'A-Z'cr/r/;  vvheitupon  this  act  of  parliament  for  remedy  was 

Markham.  made. 

Jndlr.  fed.  143.        Vouchee  a garra7iiy.'\    For  this  word  [vouchee]  fee  Lit. 
Gimv.l  13.0.         Viae  Glanv.  of  this  matter. 

xl-lc'.      "  '  '  Vide  Brafton,  a  whole  tradate  of  vowching  to  warranty. 

Bi-a«.l.5  f.380.       Vide  Britton,  a  chapter  cf  the  fame. 
Bfiiton,  C.75.  Flet^ 
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Fleta  falrh.  Sunt  autem  nonnulli  l.tes  protrah^vt  niter.tes,  mhiores  Fieri,  lib. 
fa'.fo 'vacant  ad  ixiorrant',  et  de  quilm  provljum  ejl  (fumrriing  up 
the  principall  part  of  this  ftatute  in  few  words)  quod Ji pelens  repli- 
cando  oj'erat  -verijicare  quod  ijocatus  nee  aliquis  aniecefjcrum  "jocati 
nimqua  Jeijinam  babuit  de  re  peiha,  feodum  nee  j'ervitium  prr  mcums 
tenentis  'velalicujus  antecefforis  ejus  a  tempore  ejus  ex  atjus  jiifina  petit 
ujque  ad  tempus  imp:tratic>j:s  brenjis  et  piacititioti,  per  qucd po: uit  -veri- 
jicare tenentem  -W  ejus  anteeefores  inde  fecffutos  fuijje,  admittatur  -Vcri' 
Jicatio  illaji  tencns  <vcluit  hoc  expeclare,  atioquin  uu:rius  refpondere  cem- 
feliatur,fal'vis  petenti  talibus  replicaticnibus^  quaks  mcrjus  prineipakin 
tenen'em  obtinerei :  et  Ji  tenens  chartam  habuerit  alicujus  extranet 
per/onee  quife  ad  nvarrantiam  ohligaiferit,  'vd per  antecejjorem  cbligatus 
flier  it  qui  gratis  v:  arrant  izare  i;duerit,  tunc  ccmpitit  tencnti  rcmediwn  [  24 1  J 
p^r  breve  de  nuarrantia  churta.fed  propter sa  kou  capiat  placitum  jam 
motum  dilaticnem. 

In  ancient  time  it  feemed  ftrange  when  theoriginall/rrfr:^^  was  Mirror. 
Jbroughtagaiall  the  tenant  of  the  land,  that  the  court  upon  that  ori- 
ginal! (hould  hold  pica  between  the  tenant  and  the  vowchee,  but  it 
IS  more  ftrange  to  make  a  queftion  of  that,  which  hath  received 
an  ancient,  continuall,  and  conftant  allowance,  and  the  vow- 
chee commeth  in  in  loco  tenentis,  and  in  judgement  of  lav/  is  a  tenant  8  E.  3.  61. 
to  the  demandant,  and  our  adl  doth  allow  of  true  vowchers, 
but  provideth  againil  falfe  vowchers,  as  our  acl  Tpeaketh,  for  delay 
oneiy. 

{i)  En   briefes   <ji  pojfejjtcn.']    So    called,    becaufe     either    the  8  E.  3  57.  b. 
auncefior,  of  whofe  feifin  he  demands,  was  in  poifeffion  the  day  3^  £•  3-  *^°"nt- 
he  died,  or  the  demandant  himfelfe  was  in  poffeffion,  as  moridaunc',  ^^  ^ov.cher  82. 
ioftnage,  aiel,  nuper   obiit,  intrufon  and  other  like  writs,  as  bcfaile,  46  £*  ^'  '^' 

The  diverfity  between  the  aftions  auncejlrel  droiturel,  and  the  Li.  6.  (0.  34, 35, 
aft-.ons  auncejirel  pcffe/forie,  you  fiiall    reade  at  large  in  my  re-   ^^- , 
ports   in    Markals   cafe,  and  is  neceflary  to  be  obierved  for  the  ^^'^''^'s  "^«« 
onderftanding  of  this  aft,  which  maketh  the  fame  dilHnftion  of 
aftions. 

(2)   Per  les  que:Lx  terres  ou  tenements  font  demaundes."]  In  a  writ  of  8  E.  3-  57.  61. 
right  of  ward  of  body  and  land,  the  defendant  vowched,  and  tflie  ^^  ^-  3-  »i« 
plaintife  counterpleaded  the  vowcher  by  this  hrft  branch  of  this  act,  *!  ^  f  f ' 
that  the  defendant  was  the  firft  that  abated  aft-r  the  death  of  his   -^  e.  '."  Count, 
tenant,  and  the  fame  continued  till  the  vowcher,  and  adjudged  a  ilso'^'^i. 
good  counterplea;  for  albeit  it  is  named  a  Vvrit  of  right,  and  fo  in 
letter  is  out  of  this  branch,  yet  is  it  in  nature  of  a  writ  of  pofielfion, 
and  the  words  are  per  mart  dauncejler  ou  dauter,  and  though  no  lands 
or  tenements  be  demaanded,  which  regularly  is  intended  of  an  ef- 
tate  of  freehold,  yet  this  cafe  being  withm  tlie  fame  mifchiefe  is  taken 
within  the  remedy. 

In  dower    the  tenant  vowch  T.  coiine   &  heire;  A.   the   de-  2  E.  3.  31 
mandant  faid    that   her  hufoand   died   feifed,  and    the    vowchee  az  E.  "3.  3, 
was    the  firft  that  abated;  and  a  good  counterplea  within  thefe   3- l^- 3- 75- «• 
words,   autres   briefes  fembles,  but  tnat  plea  is   not  in  cafe  of  the  '"  '''"^''  '^^'^• 
heire. 

i^i)  Difcender.'\   Aformedon  in  thedefcender  is  out  of  this  branch,  4  E.  3.  56. 
for  it  is  a  writ  of  right  in  his  nature,  and  not  a  writ  of  poflcffion,   39  £.  3.  36.  b. 
and  he  demandeth  not  the  land  of  the  leifm  of  his  aunceftor,  as  the 
iiatute  fpeaketh,  but  of  ihe  gift. 

T  3  (4)    R^'^'T' 
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32  E.  3.  infra  f. 

4  E.  3.  Count 
(Jc  vowcher. 
f  See3i  E.  3. 
Ibl.  74,  75.  ill 
libro  iTieo.  Lo- 
pinion  del  Court 
al  contrary, 
'viile  32.  E.  3.  tit. 
counceiplfa  cie 
vowclier.  Ss. 

4E.  3-  33- 

32  E.  3  count-de 

vow.  83. 

3  E.  3.  vovvch, 
199.  26  H.  6. 
tic.  couni:.  de 
vovvcher  ^. 
21  H.  6.  50. 

[  242  ] 
1  h2  firft  coun- 
terplea  given  by 
this  aft. 

4.6  E.  7.  2« 

4  E.  3.  Count 
de  Voucher  56. 
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^0  Afl".  2Z. 


Kil.  9.  E.  2.  fo. 
6j.  in  lib.  meo. 
t^u  Ccfinage. 


(4)  Reverfef.'\  A  formedon  in  the  reverter  is  not  within  this 
branch,  for  that  it  is  a  writ  of  right  in  his  nature. 

(5)  Remainder. '\  A  formedon  in  the  remainder  is  not  within 
this  branch,  for  it  is  no  writ  of  pofleffion,  but  a  writ  of  right 
in  his  nature,  and  the  demandant  doth  not  demand  the  land  of 
the  feifm  of  his  auncefler,  as  the  ftatute  fpeaketh,  but  by  the  re- 
mainder. 

(6)  Ejchier.'\  This  is  in  the  Englifh  tranfiation  turned  to 
efcheate,  which  ought  not  to  be,  but  efchier  fjgnifiech  to  fall,  and 
a  writ  of  efcheat  is  not  within  this  branch,  for  that  it  foundeth  in  the 
right,  and  reverter,  remainder,  or  efchier  is  to  be  intended  after  the 
death  of  his  aunceAer,  cr  tenant  for  life,  tenant  in  dower,  or  by  the, 
curtefie. 

An  afiife  of  novel  dijfeiftn,  and  in  affife  of  darrein  prej'entment 
are  within  this  branch,  if  the  tenant  vowch  any  named  in  the 
writ,  and  the  demandant  may  counterplead  the  vowcher,  as; 
well  when  the  tenant  is  prefent  in  court,  as  when  he  is  abfent. 

(7)  ^s  le  tenant  oujon  auncejier  que  heire  il  ejlfuit  le  primier  que 
entra  apre:  la  mart  celuy  de  quefeifin  il  demaimd,foit  laverment  del  de- 
matijidunt  refcei^vs.']  A.  dieth  ieifed  in  fee,  B.  abatelh,  and  maketh, 
a  leafe  for  life,  and  graunteth  the  reverfion  to  C.  in  fee,  and  dieth, 

C.  graunteth  the  reverfion  to  D.  the  heire  of  B.  tenant  for  life  is 
impleaded  in  a  writ  of  cofniage,  and  makes  default  after  default, 

D.  is  received  and  vowcheth  to  warranty  C.  the  demandant  coun- 
terplead the  vowcher,  for  that  B.  was  the  firH:  that  abated  after  the 
death  of  his  aunceftcr,  of  whofe  feifin  he  makes  his  demand:  and 
two  objeclions  were  made,  that  this  counterplea  was  not  within 
this  flature.  i.  That  D.  claimed  the  reverfion  by  purchafe,.  and  fo 
B.  was  not  his  aunceftor  within  this  ftatute,  for  he  claimed  not  the 
land  as  heire.  2.  That  this  ftatute  fpeaketh  of  the  tenant,  which 
mull  be  underftood  of  the  tenant  for  life,  who  is  the  tenant  to  the 
pracipe  in  deed,  and  not  of  the  tenant  by  receit,  who  is  tenant  in 
law:  as  to  the  firfl:  it  was  anf^vered  arid  rcfolved,  that  in  as  much 
as  the  abatement  is  confefTed,  albeit  that  divers  ftates  be  made, 
yet  for  that  D.  is  heire  to  the  abator,  and  B.  his  auncefter  within 
the  letter  of  the  ftatute,  and  injuria  per  circuitum  non  tollitur, 
and  fo  within  the  meaning.  But  if  the  t'.ate  of  the  abator  had  been 
avoided  by  a  title  paramount,  and  the  heire  of  the  abator  had  been 
enfeoffed,  there  the  heire  had  not  claimed  under  the  abatement, 
and  therefore  although  he  were  within  the  letter  of  ^his  aft,  yet  had 
he  been  out  of  the  meaning. 

(8)  Juncejire.l  And  where  it  is  fald  here  auncefter,  predecefTor 
is  taken  by  equity;  for  adts  of  parliament  made  for  fuppreflion  of 
faiiliood  praftifed  for  delay,  as  thefe  falfe  vouchers  be,  (hall  have  a, 
benigre  interprevation. 

(9)  Tenant.']  To  the  fecond,  albeit  tenant  by  receit  be  but  tenant 
in  law,  yet  is  he  in  lieu  of  the  tenant,  and  fo  within  this  branch,  for 
ctherwiie  the  abator  may  make  a  leafe  for  life,  and  by  his  default 
after  default  be  received,  and  fo  by  covin  between  them  make  this 
branch  of  none  effeft,  which  ftiould  be  againft  reafon,  ei  infraudem 
Icgis;  and  tenant  in  law  by  warranty  is  within  this  ad,  albeit  he  be 
net  prefent  in  court. 

(10)  Primier  que  entra.]  A.  and  B.  doe  abate  to  the  ufe  of  B.  the 
whole  ftate  is  in  B.  if  B.  infeoffe  A.  this  coadjutor  is  within  this 
aft,  and  yet  he  gained  no  freehold,  but  this  ftatute  faith,  Le  primer 

que 
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quter.ter,  and  though  he  entred  not  at  the  firft  foUe,  yet  is  he  within 
this  ftatute. 

But  if  tlie  abator  maketh  a  feofFement  in  fee,  and  taketh  back  an 
eilate  to  him  and  a  ftranger,  and  they  both  be  impleaded  in  a 
writ  of  aiel,  and  vouch  their  feoffor  for  the  benefit  of  the  Itranger 
(who  is  out  of  the  ilatute)  the  vowchsr  cannot  be  coRnterpleaded 
within  this  branch. 

But  if  the  ftranger  releafe  to  the  abator,  and  he  be  impleaded, 
and  vowch,  this  vowcher  may  be  counterpleaded  by  force  of  this 
branch. 

(11)  Etji  non^  foil  bote  oufier  al  auter  refpons.'\  So  as  this  claufe 
giveth  no  benefit  to  the  tenant  unleiTe  he  giveth  over  his  w^wcher, 
and  then  he  Ihall  be  received  to  anfwer,  but  if  he  ft.md  to  his 
vowcher,  and  dcmarre  in  law  upon  the  counterplea,  and  i:  be  ad- 
journed to  another  terme,  it  is  peremptory  to  the  tenant  in  refpeft  of 
the  delay,  in  fuch  fort,  as  if  iflue  had  been  taken,  and  a  triall  had  : 
By  thefe  words  \^So.t  bote  a  auter  refpons'\  he  may  as  well  vowch  as 
plead  in  chiefe.  Note  the  words  be,  Soitbote  a  auter  refpons,  et  nedit 
tn  cbiefe,  fo  as  any  anfwer  fafiiceth,  and  therefore  the  vowchee  may 
plead  outlawry  in  the  plaintife  in  an  adtion  of  debt,  after  the  lafl  con- 
tinuance. 

But  if  the  counterplea  be  adjudged  for  the  demandant  in  the  fame 
term,  he  may  plead  in  bar,  but  he  cannot  vouch. 

A  demurrer  in  law  upon  a  voucher  adjourned  to  another 
term  is  peremptory;  for  the  demurrer  is  in  lieu  of  an  anfwer, 
otherwife  in  cafe  of  counterplea  the  fame  term,  as  hath  been 
faid. 

(12)  Sil  neit  fort  garantor  en  pre/ent,  que  luy  'vodle  garrant^  de  fan 
gree,  &c.]  In  a  writ  of  right  of  ward,  the  defendant  vouch,  and  for 
that  the  vouchee  was  prefent  in  court,  and  entred  into  warranty, 
the  plaintife  could  not  counterplead. 

(15)  Des  recbeife  in  touts  maners  des  brief es  des  entries  queux  font 
mention  des  degrees  :  purlieu  ef  que  nul  diformes  -vouchera  hors  del 
lien.l  A  dilTsifor  makes  a  leafe  for  life,  the  remainder  in  fee,  the 
diffeifee  brings  a  writ  of  entry  fur  diffeifin  in  the  per  againft  the 
leiTee,  who  makes  default  after  default;  he  ^n  the  remainder  is  re- 
ceived, he  (hall  vouch  out  of  the  line,  becaufe  he  is  not  within  the 
degrees  mentioned  in  the  writ. 

And  there  is  no  fuch  mifchief  in  this  cafe,  as  fhould  follow, 
if  the  law  were  fo  taken  in  the  firft  branch,  as  before  it  ap- 
peareth. 

But  of  the  vouchee,  in  cafe  of  the  per  et  cui,  Fleta  faith.  Fiat  ^jo- 
catio  de  perfona  inperfonam,  et  de  -warranto  in  -warrantum  de  perfonis  in 
brevi  nominatis  ufque  ad ipfum  diJfeifetorem\  and  the  reafon  may  be, 
becaufe  it  appeareth  that  the  vouchee  is  within  the  degrees  men- 
tioned in  the  writ:  and  the  words  of  the  ftatute  are  generall,  Nul 
louchera  hers  de  lien;  in  which  words,  the  vouchee  is  included. 
Laftly,  it  had  been  to  little  purpofe,  to  reftrain  the  tenant  in  the  per^ 
and  to  let  the  vouchee  in  the  cui  at  large;  fo  as  this  branch  hath  (as 
)  ou  fee)  his  fpegiall  reafon. 

If  a  writ  of  entry  in  the  per  be  brought  againft  the  hufband 
and  wife,  and  upon  the  default  of  the  hulband  the  wife  is  re- 
ceived, flie  ftiall  not  vouch  out  of  the  line,  becaufe  Ihe  is  party  to 
the  writ. 

So  it  is,  if  a  writ  of  entry  in  the  per  be  brought  againft  the  tenant 

T  4  for 
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for  life,  and  he  pray  in  ayd  of  him  in  the  reverfion,  and  he  joyn  in 
ayd,  he  mull  joyn  in  plea  with  the  tenant,  and  therefore  ihall  not 
vouch  out  of  the  degrees. 

(14)  Hors  del  lic?t.'\  Lien  is  properly  the  binding  of  the  vouchee 
by  force  of  the  warranty;  for  the  vouchee  faith,  ^u  aves  a  njcus  a 
lisr  a  garrcniy ;  and  then  the  tenant  llievvcth  the  lien,  that  i?, 
the  deed  or  fine,  &c.  that  bindeth  him  to  warranty  :  here  it  is  taken 
for  the  degree?;  of  which  you  have  heard  before,  in  the  expofition 
of  the  laft  chapter  of  Marlebridge. 

12E.  3.  Count.  In  a  writ  cf  entry  in  the/?r  and  cui  againfc  B.  of  the  feoffment 
de  youch.  52.  of  A.  A.  dyeth,  B.  flia'l  vouch  the  heir  of  A.  for  the  heir  is  wiihin 
27  H.  6.  I.  j]jo   intention  and  meaning  of  this  law,  left  he  fhould  lofe  his 

warranty  (fo  much  favoured  in  law)  by~  the  aft  of  God,  viz.  the 

death  of  A. 

(15)  Et  in  autres  Iriefes  dent  re  ou  nzd  7nentlon  eji  fait  de  degrees, '\ 
That  is,  writs  of  entry  in  the  pcjl;  whereof,  and  of  this  whole 
claufe,  fome»vhat  hath  been  fpokcn  in  expofition  of  the  faid  fiaiute 
of  Marlebridge. 

(16)  Et  in  Iricfe  de  drcit.']  This  is  not  oncly  underflood  of  a 
writ  of  right  right,  but  of  all  writs  of  right  in  his  nature,  or 
which  touch  the  right,  as  this  law  hereafter  fpeaketh,  as  the  wric 
of  efcheat,  writs  of  formdon  in  reverter,  remainder,  difcender,  Src. 

('?)  ^■'^  ^^^^^y  T'^^  ^fi  'vouchs.]    If  the  tenant  vouch  A.  as  af- 

l  ^44  J  fignee  toB.  the  demandant  may  counterplead  the  feifin  of  B.  within 

The  third  ^j^^  meaning  of  this  branch,  for  that  overthrows  the  voucher,  which 

given  by  this  aa.  IS  the  end  of  this  law. 

J2E.  3.Coanr.  *  If  an  infant  be   vouched  as   heir  to  A.  it  is  not  fufncient 

de  Voucher.  42.  to  counterplead  the  feifm  of  A.  the   aneellor,  for  that  the  infant 

^   l^r^'^' A^  cannot  make  a  feoffment;    but   he  iriufl  counterplead  the    feifin 

Vouch  "ss"  Dy.  '^^  ^'^"^  infant  and  his  anceuors,  and  the  iafancie  fhall  co;ne  upon  the 

cr.  IX  El. 290.  lien. 

*>  roE.  3.  30.  (18)  Ne  nul  de  ces  amcejlers.']  ^  Here  is  implyed  (vvhofe  heir  he 

iS  E.  3.  3.  26.  Js)  but  yet  this  doth  extend  afwel!  to  the  fpeciall  heir  of  the  poITef- 

38  E.  3.22.  ^       ^^g  ^1^^  heir  in  borough  EnoliQ-j,  and  in  "[avelkinde)  as  to  ihs 

40  E.  3. 14. 23.  ^  ,t  1    •             ,              6           t.  .    '               t)                   i 

43  E. '.  19.  generall  heire  at  the  common  law. 

27  H.  6.  I.  '  Where  a  biihop  or  an  abbot  be  vouched,  the  counterplea  muft 

35  H.  6.  34.  not  be  of  the  bifnop  cr  abbot  and  his  ancellors,  according  to  the 

22E.  4.  10.  letter  of  the  law;  but  cf  liirn  and  his  predecellors,  according  to 

c°    'jJ^Y  '^2  '  that  capacitie  whereby  the  land  is  demanded:  and  fo  it  is  of  other 

10  E.  2.  Count,  bodies  politique  and  corporate. 

de  Vouch.  114.  <*  If  a  baron   and    feme  be    vouched,    the  feifip  of  the  feme 

6  E.  2.  Vieu.  jind  her  ancellors  may  be  counterpleaded,  unlefTe  fpeciall  matter 

162.  Temps.  '.  ^^  fhewed  to  the  contrary:  and  fo  it  is,  if  two  others  be  vouched, 

^'22' AH".  '■^0.  i^  ^s  a  good  counterplea  to  counterplead  the  feifin  of  one  of  themj,' 

48  E.  3.  28.  for  oulting  of  delay  by  eflbine,  protection, death,  and  his  heir  within 

18  E.  3^  53, 54.  age,  Zee. 

47-  39^^- 3-  30-^  (15)    Ke  unquet  azwient  feijtn  de  la  tcrrc  out  tenement,  iSc.  per  que 
2o'h.V  ii^i'd!^'   ^^P°^t  a'ver,  i^'c./ecfs.]  «  Yet  if  he  hath  but  an  eftatc  for  yeers,  it^s 

«  Temps.  E.  ).  fafficient;  for  by   the  livery  he  gaineth  feifia,  and   both  the  feoff- 

tk.  Count  de  ments  de  jure  and  de  fadto  are  within  this  ftatute,  but  othcrwife  it  is 

Vouch.  ii5  oj  an  eftate  at  will. 

5^  ^'  \  e"^'  If  the  vouchee  hath  but  an  ellate   for  life,  fo  as  his  feoffment 

Count  d=.  Garr.  fhjuld  be  a  funender,  yet  hath  he  fuch  an  eftate,  as  is  within  this 
56,  37.  iSE.  3.  IhiLute. 

li'iue  36.40  E.  3. 

jj,  i3,44£.  3.  27.  13  E.  3.  Count,  de  Vouch.  36.811.  7.5.  21 H.  6.  Count,  de  Vouch.  3.  i4H.6.ro« 

iiufhand 
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Hufband  ctfti  quen/e  in  the  right  of  his  wife,  cr  feifei  in  the  right 
pf  his  wife,  hath  a  feifm  Jcnt  il  poet  fsopmnt  fair e,z.  feolTment 
for  maintenance,  though  the  llatute  of  i  R.z.  make  it  void,  yet 
feeing  it  is  not  void  untill  entry,  it  is  a  fufficient  feifin  to  make  a 
feoffment. 

f  One  Joyntenant  cannot  enfeoff  another,  yet  hath  he  fuch  a  k-i-  f  44E.  3.  Coonc 

fm   .15  is  within  t.usaft;  for  \^  feoffment  fair e]  is  fpoken  but  for  '^■-yj>'^f\ 

example ;  but  a  fine,  rehafe,  or  any  other  conveyance  which  giveth  W  ^  ^^  '°*  '^ 

an  eftate,  is  within  this  law.  ^  _  9H.  6.49.  8H. 

If  a  vouchee  or  any  of  his  anceftors  had  any  feifin,  though  it  7. 5.  50  E.  3. 

were  avoided  or  determined,  it  is  fufScient.  tit.  Count.  c« 

(20)   En  demaunde.'\  8  Ifa  rent  be  demanded,  and  the  tenant  ^'  "^  ^^  'f^ 
vouch  by   reafon   of  a  feoffinent  of  the   land  difcharged  of  the      |  'J'\l^\ 

rent    with     warranty,    the    demandant    may    ccunterplead    the  joE.3. 20. 

feifin  of  the  vouchee,  &c.  of  the  land,  albeit  the  rent  is  onely  in  26  H.  6.  C^unr 

4emand.  ^  ^~  r°''';"-  -\ 

(z  1 )  Ncfe:,  ne  fr-viu  per  la  maine  le  tenant,  ou  afcun  de  f^s  aunccf-  "    "  ^y°]^^\^ 

ters,  &c.]  ^  For  in  relpecl  of  fome  tenure  and  fervice,  tlie  tenant  2\-£.\'.^f. 

may   vaach  to  warranty ;  as  frankalmoignc,  hom.age,  aunceitrel,  t  pieia,  \\.  6.  c 

reveriion,  &C;  ^S-  13  E-  i- 

(22)  Puis  le  teps  celuy  deque  feifin  le  demand'' coute'\    '  Here  [feifin]  H"'^''?' '^^ 

is  taken  for  the  title  of  the  demandant  in   hii  writ,  for  it  is  a  _'^  -  v  '  v 

maxime  in  counterplea:,  that  the  demandant  is  not  to  counterplead  2-0,271.911.  -. 

any  feifin,  but  after  the  title  of  his  writ;    and   where    the   ieifin  bid  277.  i.paru 

is  in  the  title,  there  the  counterplea  mult  be  after  that  feifin :  35  for  Inait.  k<a.  143. 
example,  in  a  writ  of  right,  after  the  feifin  of  him  of  whofe  leiixa  he 
Remand. 

Here  is  implyed  (and  before  the  writ  purchafed)  for  if  it  be  [  245  T 

ftndenie  bre-Si,  it  ought  not  to  be  allowed.  '  1 3  E.  3.  Jount. 

(23)  lefq;  le  trmps  que  le  briefe  ftit  purcbafe  l^  plea  msve.'\  •For  ce  Vou;!..  nS. 
po  warranty,  create  1  after  the  purchafe  of  the  writ,  (hall  delay  .^  ,""^„"  p  ?\^ 
the  plaintife,  unleffe  upon  that  conveyance  the  writ  be  made  r,"£^  ^^  j?'-*  * 
good ;  as  if  a  precipe  be  brought  againll  A.  of  land  whereof  B.  46  ?..  3.  31I 

is  feifed,  and  B.  infeoit'e  A.  hanging  the  writ,  he   Ihail  vouch  by  4^  ^-  3-  ^. 

ibrce  of  this  warranty,  otherwife  not.  "  ^'-■-  ^9- 

(24)  Scit  le  tenant  bote  cufi'  al  aut^  re/pcns.]     Of  this  fuificient  \^,  £' ^' ^^ 
hati)  been  faid  before.  21  E*  3.  20. 

(25)  Lwvantdit  exception  eyt  lieu  en  briefe  de  mordanc\  iff  en  les  21  E.  4  i6. 
autr:s  briefs  devant  nojmes  auxy  hien  ccme  in  briefs  que.tx  tcu.bant  '*  ^-  7-  -• 
droit.]   By  this  claufe,  toe  demandants  in  writs  ot  poiil'liion,  as  t  e  '  .^^"  3-  4^* 
mortdauncejier,  coinage,  aiel,  nuper  obiit,  inftu/hn,  and  tAe  lik-",  have  .,  p'  ^' 

a  greater  privilege   and  aivant.ige,  then  dc.nandants  in   adions    12,  R.  2!c.)onf. 
whicii  touch  the  right;  for  this  act  gives  the  denaandants  in  writs   oe  vt.uch.  33. 
of  pofl'effion,  not  onely  tht  firil  counterplea,  thac  is,  that  the  tenant    ^^  .^•4"  ^7-  * 
or  his-  ancertor  was  tiie  iirll  that  entered,  ccq.   but  a  fo  the  lall    '*'"■  "^^ 
counterplea,  which  is  giv^^n  in  writs  toucaing  the  right,  'vise,  that    ^^^-l--  b.pcr 
neither  the  vouchee,  nor   any  of  his    aunceftors   had  ever  anv    r  ^>.,  ^  ^'  ^ 
ieihn,  &c. 

(26)    Et  fi  le  tenant  per  cafe  eyt  charter-  de  garrantie  de  outer  homey 
que  Jcit  cbitge  m  nul  des  avantdiis  cajfs,  ix.]    If  any  man  be  ouiled   Inftit.  i.  parr, 
pf  his  vouc-ier  by  t.h:;i!:atute,  yet  if  he  hath  a  c'larcer  of  warranty,   ^'^-  743-  ^l^re 
he  may  have  nis  wr'noi  -warrant ^a  cburrte;  as  if  a  man  t:-.at  never   oi  diis  matter, 
had  any  thing  in  the  land,  nor  any  of  tiis  anceftors  before  him, 
rebafeth  to  the  tenant  of  t:ie  land  with  warranty,  if  the  tenant 
vouch  him,  and  the  demand.mt  counterplead  the  voucher,  by  the 
4  lail 
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laft  branch  of  this  afl,  'viz.  that  the  vouchee,  nor  any  of  his  an- 
ceftors  had  ever  any  feifin,  &c.  and  the  vouchee  is  not  there  pre-  . 
i'ent,  to  enter  into  warranty;  in  that  cafe  the  tenant  fhail  be  oufted 
of  his  voucher,  but  inay  have  his  writ  of  ivarr'  charta-.  So  if  a 
man  after  the  death  of  my  anceilor  abate,  and  make  a  feoffment  in 
fee,  and  after  purchafe  the  land  again  with  warranty,,  and  after  is 
impleaded  in  an  alfife  of  mcrtdanccfter,  he  fhal!  be  oufted  of  his 
voucher  by  the  fird  branch  of  this  aft,  beciufe  he  was  the  firil  that 
entred,  Sec.  but  hr;  may  have  his  <u.'/zrr^«//«  change.  So  if  a  dil- 
feifor  make  a  feoffment  in  fee  to  A.  who  infeoiFeth  B.  and  after  re- 
purchafeth  the  laud  of  B.  with  warranty,  again (t  whom  the  diffeifee 
brings  a  \yrit  of  entry  in  the  per,  as  he  may  do,  he  ca.nnot  vouch 
B.  by  the  fecond  branch  of  this  ftatute,  but  the  diifcifor  onely,  and 
is  driven  to  his  writ  of  'vocirrantia  charta  againft  B. 

It  is  to  be  known,  that  there  are  counterpleas  to  the  voucher,  and 
that  this  ftatute  giveth  to  the  demandant,  againll  the  tenant  in  three 
cafes,  as  hath  been  faid. 

And  there  is  a  counterplea  to  the  warranty,  or  to  the  lien  (which 
is  all  one)  and  that  is  between  the  tenant  and  vouchee,  whereof 
there  is  no  occafion  given  to  treat  at  this  time;  for  this  aft  deals 
not  in  any  fort  with  it. 

There  were  at  the   common  law  divers  counterpleas  of  the 
voucher,  to  prevent  or  to  ouft  the  demandants  delay,  whereof  it  is 
not  impertinent  to  fay  fomewhat. 
7  £.■^.27.  7  Ap;       It  was  a  good  counterplea  at  the  common  law,  to  fay,  that  there 
4.  28  E.  3.  96.     vvas  rMl  ticl,  as  the  vouchee ;  and  that  the  ftatute  of  1 4  E.  3.  cap.  1 8. 
was  in  affirmarlce  of  the  common  law. 
8^E   "    I-.  *   ^°  '^  ^"'  '^^""^  ^'^  vouched  as  heir  within  age,  and  that  the 

14.  E.  3*.  Count,  parol  may  demur,  to  fay,  tliat  he  is  a  baftard  ;  lo  it  is,  to  fay  that 
de  Vouch.  67.      the  vouchee  is  viilein  to  the  demandant. 

[  246  ]  It  was  a  good  counterplea  at  the  common  law,  to  fay  that  ths 

40  E.  3.  36.  vouchee  was  dead,   but  upon  this  diftinftion,  that  the  demandant 

35  E.  3.  43.  fhevv  the  fame  before  any  proceft"e  awarded;  for  after  procefle 
y  e'  ^  ^^6  *  awarded,  it  muft  come  in  by  the  retourn  of  the  fherife  :  and  that 
7  F.3.^'2.^. '  the  ftatute  of  14  E.  3.  ca.  18.  was  made' but  in  affirmance  of 
5  J£.  3.  35.  the   common  law,    for   it   was  adjudged   in   5  Edw.  3.    a    good 

counterplea. 
39  E.  3.  32.  And  fo  it  is,  if  two  be  vouched,  it  is  a  good  counterplea,  to  fay, 

that  one  of  them  is  dead  for  preventing  of  delay. 
i3  E.  3.  55.  In  dower,  it  is  a  good  counterplea,  to  fay,  that  the  tenant  entred 

by  her  hufband. 
3E.  3.38.  6E.3.       It  is  a  good  counterplea  of  the  voucher,  to  fay,  that  the  tenant 
jSL.3  Voutli.7.  hajj^  formerly  prayed  in  aid  of  him,  in  refpeft  of  the  delay. 
-,iE.  3.  il)id.99.       jj^  ^11  (.^fgc    where  one  doth  vouch  out  of  common  courfc,  there 

7  H.  4.    II   H.4.        ,  '  n  A 

2.-.  22 H  6.  ig.  t"^  tenant  ought  to  ftiew  canic. 

And  whenioever  the  tenant  cannot  be  admitted  to  his  voucher 

without  ftiewing  of  caufe,  there  by  the  common  law  the  demandant 

mav  counterplead  the  caufe. 

-iE.3.37.  2t:E.       When  one   vouchcth  himfelf,  for  favlng  of  his   eftate  tail;  or 

3.  53.  40 E.  3.      when  he   vouchcth  Jumielf  as  heir,  and  his  brother   as  tenant  in 

^'^'i^',^*  «'^'*  borouc^h  Engiifn,  becaufe  it  is  out  of  common  courfe,  the  tenant 

tt  p  ^^'.^  '  r  muft  tliew  caufe,  and  the  demandant  Ihall  have  a  counterplea  to  the 
30  b.  3. 4.  .9  t..  -f 

32;.  31 E.  3.       caule. 

v„iich.  96.  In  2.  precipe,  the  tenant  vouched  two  brethren  as  one  heir,  and 

ioH.7.21,22.  j}^^^  ^^  voun-jeft  was  within  age;  and  bccaufe  it  was  out  of  com- 

inH.  7r>.        .  ^       ^  ^  nion 

43  ^-  3-  '9- 
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inon  courfe,  he  was  ruled  to  (hew  caufe ;  and  (hewed,  that  the  father 
was  (eiied  of  lands  in  gavelkinde,  and  that  the  fame  defcended  to 
theni,  and  the  demandant  counterpleaded  the  caufe. 

So  it  is,  if  a  pr/cci^e  be  brougatby  four,  and  two.  be  fummoned  4  E.  3.  13. 
and  fevered,  the  tenant  cannot  vouch  them  that  be  fummoned  and  ^  j  ".^*-  '^ 
fevered,  without  (hew.  tng  caufe  f  >r  the  reafon  aforelaid  ;  and  the     ''  "^  ' 
caufe  being  (hcv*ed,  the  demandant  (hall  counterplead  the  fame. 

In  a  pracipe  a^aiift  t-vo  they  cannot  vouch  feverally  without  «,^^  5- 1^-  3E. 
fliewing  of  caule,  bec:.ufe  w  is  out  of  common  courfe,  th^t  jointe-   3  **  '  g"'^\; 
nants  (hould   vouch  feverally  without  (hewing  of  caufe:    which  |'e.'3  61.  "17E. 
caufe  the  demandant  (hall  counterplead  by  the  common  law;  and   3.61,6a. 
fo  in  all  other  cafei,  whereof  there  areplentifull  authorities  in  our  25  AiT.  PLbIu 
books.  31  E.  3.  Vouch. 

See  more  of  this  matter  in  the  firft  part  of  the  Inflitutes,  cap.  ^^^f^  ^^ 
Garrantie. 


CAP.     XLI. 

T\  E ferments  des champions  [i)-,  eji  'T'OUCHING  the  oaths  of  cham- 

^^^  ijfint  purview :  pur  ceo  que  rare-  pions,  it  is  thus  provided,  be- 

Tnent  avient  que   U  champion   le  de-^  caufe  it  feldom  happened,  but  that  the 

tnandant  nejoit  perjure  en  ceo  quiijure^  champion  of  the  defendant  is  forl'worn, 

queiloufonpierveijilafeifinfonfeig-  in   that   he  fweareth,  that  he  or  his 

viour,  ou  dejon  auncefiour^  et  que  fon  father  faw  the  feifm  of  his  lord,  or  his 

pier  luy  commande  a f aire  la  darreign^  anceftor,   and    that  his   father  com- 

{7.\  q''e  d'J^rmes  ne pit  le  champion  le  manded  him    to  dereign   that  right; 

demaiUtant  covjlreint  a  ceo  jurer  {■^)^  that  from   henceforth  the  champion 

mes  joit  U  jerement  garde  en  touts  fes  of  the  demandant  fhall  not  be  com- 

auters points.  pelled  fo  to  (wear:  neverthelsfs  his 

oath  (hall  be  kept  in  all  other  points. 

At  the  common  law  none  could  be  a  champion  for  the  de-  Glan.  li.  2  c.  3. 
mandani,  but  fuch  an  one,  as  either  himfelf  faw,  or  heard  his  fether 
fay,  tnat  he  iaw  the  feifin  of  the  demandant  or  his  anceftor,  and  that 
his  father  commanded  him  to  teftifie  the  right,  and  that  this  was  f  247  j 
true,  he  took  a  corporall  oath:  but  oftentimes  the  demandants 
feifin  was  fo  ancient,  as  feldome  any  man  could  take  that  oath,  and 
yet  in  thefe  cafes,  champions  in  thofe  times  took  the  oath,  though 
they  knew  it  not,  either  ex  i-iy'u,  or  ex  auditUt  CSfc .  and  therefore  as 
this  aft  faith,  were  perjured. 

(i)  Des  /erements  des  champions."]  Champion,  campio  dicitur  a 
campo,  becaufe  the  combat  was  ftrucken  in  the  fie'd,  and  therefore 
is  called  campfight,  and  he  mull  be  libet-  home,  a  free  man. 

This  triall  by  champion  in  a  writ  of  right  hath  been  anciently  Br2a.l.5.f.344. 
allowed  by  the  common  law,  and  the  tenant  in  a  writ  of  right  hath  9  H-  3-  F:et.i.6. 
cleflion  either  to  put  himfelfe  upon  the  grand  affife,  or  upon  the  "P"  3'  ^  ^^^ 
triall  by  combat  by  his  champion  with  the  charrpion  of  the  de- 
mandant, which  was  inftituted  upon  this  reafon,  that  in  refpecl  the 
tenant  had  loft  his  evidences,  or  that  the  (ame  were  burnt  or  im- 
bezeled,  or  that  his  witneffes  were  dead,  the  law  peimitted  him  to 

try 
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Brac.l.  3.  f.  141. 
b.  4E.3.41.  17 
E.  3.<i.  29  E.  3, 
12.  30  E.  3.  20. 
9K.  4.  3. 
iH.6.6.  9E.4. 


35- 


,H.  6. 


21  H.  0.  4. 
14E.4.  7.  13EI. 
Dier  501.    See 
the  firil  part  of 
thelnit.  itCi. 
4S9  &  514. 
*  Of  the  French 
word,  enlaiTe. 
J.  intangled,  or 
cnfiiarled. 
Brac.l.  3.  f.  13S. 
b.  Mirror,  c.  1. 
§  3.  Flee.  1.  I.e. 
32.  Braa.  1.  3.f. 
141,  143. 
Brit.  41.  fo. 
Fleta  ubl  Tupra. 
Mir.  c.  3.ordlna- 
tio  pugnantium. 


Mirror 
Brailon 
Britton 
rieta 
37  H.  6. 
Rot.  Vafc. 
9  H-  4.  m.  14. 
J9li.2.Cor.385. 
13  R.  2,c.  2. 
5  Mar.  tit.  Batt. 
Br.  15.  Dier  13 
El.  ubi  fupra. 
*  ao  E.  4.  6. 

Mirror,  C3.  3. 
ordirmtio  pug- 
nantium. 
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Rot.  Pat.  anno 
55  H,  3.  nr,.  3. 

Fug'tl  a  cham- 
pion. 


try  It  by  combat  between  his  champion,  and  the  champion  of 
the  demandant,  hoping  that  God  would  give  viaory  to  him  that 
right  had,  and  of  whofe  party  the  vidory  fell  out,  for  him  wa* 
judgement  finally  given,  for  feldor/ie  death  enfued  hereupon  (for 
their  weapons  were  but  batounes)  viftory  only  fufficed. 

Now  concerning  the  oath  of  the  champions,  and  the  folemne 
manner  and  order  of  proceeding  therein,  and  between  what  par- 
ties tiiali  by  battell  fhould  be  joyned,  you  may  reade  in  the  itatute 
of  W.  2.  cap.  41.  and  at  large  in  our  books;  and  the  oath  of  the 
champion,  as  well  of  the  tenant  as  of  the  demandant  continued 
fmce  this  ftatute,  followeth  in  thefe  words : 

Heare  this  you  judges,  that  I  have  this    day,    neither  eate^ 
drunke,  nor  have  upon  rne  eitht*r  bone,  ftone,  ne  grafle,  or  any 
inchauntment,    forcery,   or   witchcraft,    where    through    the 
power  of  the  word  of  God  might  be  *  inlea^fed  or  diminifhed, 
and  the  Devils  power  increased,  and  that  my  appeaie  is  true^^ 
fo  helps  mee  God  and  his  Saints,  and  by  this  booke. 
The  law  doth  allow  a  triall  by  battell  in  another  cafe,  and  that 
is  in  cafe  of  lifs  in  an  appeaie  of  felony,  the  defendant  may  choofe- 
eit'ier  to  put  himfelfe  upon  the  country,  or  to  try  it  by  body  to 
body,  that  is  by  combate  between  him  and  the  plaintifFe,  but  there 
the  parties  themfelves  fliall  iight. 

And  it  appeareth  by  our  auncient  authors,  ^od  fi  appellatus  fe 
defenderit  cmtra  atpellantem  tola  die  u/que  horam  qua  fiella  incipiunt 
apparere,  tunc  rece'dh.s  appellatus  quietus  'de  appella. 

And  in  cafe  of  the  writ  of  right,  the  champions  are  not  bound  to 
fight  but  untill  the  ftarres  appcare,  and  if  the  champion  of  the  tenant 
can  defend  himfelfe  untill  the  ftarres  appeare,  th$  tenant  fhall  pre- 
vaile,  for  they  fhall  combat  but  once,  and  it  is  fuHicient  for  the. 
tenant  to  defend  being  in  pofleffion. 

The  judges  of  the  court  of  common  pleas  are  judges  of  the 
battell  in  a  writ  of  right,  and  the  judges  of  the  kings  bench  in 
an  appeaie  of  felony.  But  if  the  cauie  of  appeaie  be  not  deter- 
minable by  the  common  law,  but  before  the  conftable  ar-d  the  mar- 
fhall  according  to  the  civill  law,  there  the  conftable  ^nd  marftiall 
are  judges. 

But  this  triall  in  an  appeaie  at  the  common  law  of  later  times 
feldome  come  in'ufe,  for  that  the  appellant  procures  the  appellee 
to  be  indided,  and  then  he  cannot  try  it  by  battell :  *  but  if  the 
indiftm^ent  be  infufiicient,  then  the  defendant  may  try  it  by 
battel!. 

Now  the  auncient  law  was,  that  the  viftory  fhould  be  proclaim- 
ed, that  he  that  was  vanqulihed,  fhould  aclaiowledge  his  fault  in. 
the  audience  of  the  people,  or  pronounce  the  horrible  word  of 
cravcnt  in  the  name  of  recreantife,  &c.  and  prefently  judgement; 
was  to  be  given,  and  after  this  the  recreant  fhould  amittere  liberam 
hgem,  that  is,  he  ftiould  become  infamous,  and  ftiould  not  be  ac- 
counted in  that  refpea  lihcr  et  kgalis  homo,  and  therefore  could  not 
be  of  any  jury,  nor  give  teftim.ony  as  a  witnefle  in  any  cafe,  be- 
caufe  he  i^  become  infamous,  and  of  no  credit:  and  this  doth 
iictably  appeare  in  an  ancient  record,  vvhere  the  cafe  was,  that  bat- 
tell being  joyned  in  a  writ  of  right  of  advowfon,  in  anno  55  H.  3. 
before  the  juftices  in  eyre  in  the  county  of  Northampton,  and  the 
champions  combating,  Philip  le  Pugil  champion  for  one  of  the 
parties  was  vantjuifhedj  and  thereupon  proclamation  made  accord- 
ingly : 
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in^ly :  the  king  by  advice  of  his  councell  reciting  under  his  great 

feal  the  joynin?  of  battell  in  the  faid  writ  of  right  of  ad\  owfon, 

and  the  proceeding  thereupon  did  fignifie,  ^od  m  a'uello  pr^dtdo  Vide  Mk.  15 1. 

toramjufiicinriispradiriisperrvJToyirrusrltineimdemPhilippumtanta 


Ret.  8. 


multitudo  hominumy  uiuie  cpprfj^us  fe  defendere  non  pctint,  qui  homines  j^^^,,^ ^'■_ 
ferpttuam  dtfamationem  fioi  impojiierunt ,  et  in  ecdem  duello  creantiam  p„^  (S  jtr-viem 
proclanC  :  rex  inde  certicrfacius,  ISc.JJaf.iit  qmd  pr a  did  us  Philip  pus  Ahbath  de  Buryt 
frepter  creantiam  pr^AiS^  liberam  legem  non  amitteret,  l£c,  ttrtmU  dt^vLlui 

Of  this  triall  by  battell,  Fleta  faith  thu?,  Ducllum  Jlngidaris  fugna  ^^^ /"^{T  "''p 
inter  duos  ad prcbar.dam  iieritatem  litis,  ct  qui  --jicerit  probajje  intelli-    j_  j^^^^^  ^    •" 
^itur\  et  quamuis  judicium  Dei  expedetur  ibidem,  quicunque  tamzn  Flet.  li.  i.  c  32. 
moMcmachiam,  i.  Jingularem  pugnam,  fponte  fufceperit,  i;el  obtukrit,  Se^  li.  9.  f.  32.  b. 
homicida  ejl,  et  mcrtale  ccntrahit  peccatum.  bot^e^L-a-a'^''' 

(2)  Son  pier  luy  ccmmande  afaire  la  dereign'.']    And  thefe  words   ^^^^^^^^^^ 
are  well  explained  by  Glanvill,  Cut  pater  funs  injunxit  in  extremis  Osuter.  cap.  i3. 
agens,  in  fide  qua  filius  tenetur  patri,  quod  Ji  aliquando  loquelam  de  ver.  10. 

terra  ilia  audiret,  hoc  dirationaret,  Jicut  id  quod  pater  fuus  'vidlt  et  Giaav.ubi  fupra. 
wuli-vit.  Braa.n.5.fo. 

(3)  Ke  foil  U  champion  le  demandant  confireint  a  ceo  jurer."]   Here-    573' 
by  it  appeareth  that  preventing  juftice  is  better  then  punifhing 
juilice,  melior  efi  jufiitia  vere  pr^e--veniens,  quam  fe-vere  puniens ;  for 
when  it  is  puniftied,  yet  the  oiFence  is  committed,  but  when  it  is 
prevented,  then  there  is  neither  offence  nor  piinifliment:   this  law 

Ereventeth  perjury,  which  uketh  away  that  part  of  the  oath  which 
idorae  or  never  was  or  cculd  be  kept. 


CAP.     XLII. 

pXJRces  que  enhrlefe  daffife^  dat-  pORASMUCH  as   in   a  writ  of 
taints  (i),  ^/  de  juris  utrum{i)^  aflire,attaintSj  and  juris  utrum,  the 

2es  jurors  fomfovent  travels  per  ejfoines  j  urors  have  been  often  troubled  by  rea- 

des  tenants:  purview  eji-^  que  del  heure  fon  of  the  eflbins  of  tenants;  it  is 

que  le  tenant  (3)  un  foiis  apparuji  en  provided,  that  after  the  tenant  hath 

eourt^jammes  ne  puijfe  le  tenant  fe  ef-  once  appeared  in  the  court,  he  (hall 

foine   (4),  jnes  fat  re  fon  attourney  a  be  no  more  eflbined,  but  {hall  make 

Juer  pur  luy  {s)t  fil  voile.     Etfi  non,  his  attorney  to  fue  for  him,  if  he  will ; 

Joit  lajjifey  on  le  jurie  prife  per  Jon  de-  and  if  not,  the  ainfe  or  jury  Ciall  be 

fault.  taken  through  his  default. 

(Fitz.  Effoin,  52.  55,  56.  63,  64.  13  Ed.  i.  flat.  i.  c.  28.) 

The  mifchiefe  doth  appeare  by  the  preamble,  and  that  the  rather, 
for  that  in  thefe  adions  here  rehearfed  there  is  a  jur,'  retourr.ed  the 
firft  day,  and  therefore  the  delay  of  the  jurors  was  the  greater, 
but  of  two  mifchiefes,  one  onely  remedy  was  provided;  for  as 
great  delay  had  the  jurors  where  the  demandant,  as  where  the 
tenant  was  effoigned,  and  here  provifion  is  made  for  the  eflbine 
of  the  tenant  which  was  the  greater  mifchiefe,  for  commonly  the 
tenant  feeks  delay,  and  the  plaintifes  expedition;  petens prafimi-  Braft. li.  5.  fo, 
/*/•  defiderare  pctius  inftantiam  litis,  quam  dilationtm.  342. 

This 
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Eiitton.f.  164.  This  &Ci  is  not  underftood  of  a  writ  of  aflife  de  novA  dijpipni 
Flct  h.  6.  c.  9.  fgr  jjj^j.  jjj  jj^j^j  ^^j.j  ^.|^g  tenant  fhal!  not  be  eli  i;ied,  neither  be- 
J,  H.  6.  22.  ''^'  "°''  after  appearance,  locum  non  habet  ejjumum  in  perjona  dijjei- 

S  AiT.az.  2z  Afl".  f^^^^'^^t  "^^^  red:J]ciJitorls  ;  but  this  is  intended  of  an  affile  of  -mcr- 
79.  30  AfT.  51.  dauncejier,  and  it  is  faid,  that  the  juftices  of  the  kingb  bench  will 
',4  AfT.  6.  not  allow  an  &Toine  for  the  plaintiffe  in  no  manner  of  afiue,  n<ir  for 

^  ^  3-  25«  the  tenant  in  affife  oi  mordautic* . 

44  E.  -x.  5.  But  albeit  no  efToine  for  the  tenant  doth  lie  in  aflife  of  ncucl  dif- 

44  Aff.  24.         feif^n,  yet  if  the  fame  be  difcontinued  by  the  7wn  ^uenu  of  the  juf- 

tices,  or  by  the  demife  of  the  king,  in  a  reattachm  nt  the  tenant 

fliall  be  effoined,  and  fo  fhail  the  tenant  be  in  a  reiumnions  after  a 

50  Aff.  p.  5.        difcbntinuance  in  affife  oi ?ncrd. 

8  Ail.  p.  22.  ^u  aj^-jjO,  Qf  fj^f^y^^  ^yas  brought  in  Chefler,  the  tenant  vowched 

a  foreiner  to  warranty,  whereupon  the  record  was  removed  into 
the  court  of  common  pleas  15  Pafch.  at  which  day  (though  it  be  in 
an  affife  of  mord.)  the  tenant  may  be  effoined,  for  the  plea  in  bank 
is  not  the  plei  of  affife,  but  the  plea  there  is  onely  upon  the  war- 
ranty, for  the  affife  Ihall  not  be  taken  in  bank. 
w.  2.  ca.  2S.  The  ftatute  of  W.  2.  doth  provide  for  the  other  mifchiefe  in  the 

26  A(r,  p.  35.  cafe  of  affife  of  mord.  attaint,  and  juris  utrum,  I'iz.  that  the  de- 
^5^(1  2.  30  H.   rnandant  therein  after  appearance  fhall  not  be  eflbined ;  but  that 

.10.   f^^j-mg  fextendeth  not  to  the  affife  oi  noijel  dijfeijin. 
26  Afr.  p.  25.  (1)   Dattaints.']    This  ftatute  is  intended  of  the  tenant  in  an  at- 

34  -'^^^'  P"  6.        taint  as  well  in  a  plea  perforiall,  or  mixt,  as  iipon  a  plea  meerly  in 

the  reality. 
6  E.  3.  25.  (2)  Juris  utrum.'l   See  the  ftatute  of  W.  2.  abovefaid. 

22  AH",  p.  79.  (3)  ^e  le  tenant.']  This  doth  extend  as  well  to  the  tenant  in 

23  Aif.  p.  15.      lawi  as  the  vowchee,  and  tenant  by  receipt,  as  to  the  tenant  in  deed, 

for  it  is  to  ouft  delay  for  expedition  of  juflice,  and  for  the  eafe  and 

benefit  of  the  jurors,  and  therefore  being  in  equall  mifchiefe  ftiall 

be  within  the  fame  remedy. 

Hereby  itappeareth  that  this  ftatute  provi'deth  onely  againft  the 

tenant  after  appearance,  and  leaveth  the  effoine  of  the  plaintiiFe 

(as  hath  been  faid)  at  large. 
12  E.  I.  efToin  (4)   Se  e^oine.]   Though  here  eflbine  be  fpoken  indefinitely,  yet 

J75.  4  E.  3.  34.  is  it  to  be  taken  in  a  common  fenfe,  and  therefore  is  it  to  be  un- 
6  E.  3.  effoine  derftcod  of  a  common  eiToine,  and  not  of  an  effoine  de  fcr'-jice  le 
^  roy,  for  Jlatuta  per  rege;n,  dominos,  et  communitatem  regni  ordinata  in 

communi,  et  Hjulgari  Jenfu  intelliguntur. 
F.N.B.  2^.  (5)   Mes  fait  fon  attourney  a/uer  purluy."]    By  the   policy  of  the 

Brir.  285,  286,  common  law,  that  ful|s  might  not  encreale  and  multiply,  cum  lites 
287,  &c.  potius  rejiringenda  Junt,  quam  laxandte,    both   plaintife,    and   de- 

jVierton,  ca.  10.  ^^^^^^^  demandant,  and  tenant  in  all  adions  reall,  fcerfonall,  and 
W.  2.  ca.  10.  niixt  did  appeare  in  perfon,  as  well  m  courts  ot  record,  as  not  ot 
27E.  i.detenis.  record,  becaufe  the  writs  doe  command  the  tenant  or  defendant  to 
air.ortifanri,  appeare,  which  was  alvvayes  taken  in  proper  perfon ;  afid  the  entry 

Star,  de  York.  -.^  every  adticn  for  the  demandant  or  plaintife  is,  tt  pradiSus  pe- 
V'Y.'l  llli  de  ^^"^>  or  quere7!s  oliulit  fe  4.  die,  which  was  ever  underliood  in  pro- 
Carlile.  3  H.  7.  per  perlon  :  but  when  this  and  other  ftatutes  had  given  way  to  ap- 
c.  I.  23  K.  8.  peare  by  attourney,  it  is  not  credible  how  (with  attourneys  and 
csp.  3,  &c.  t},^;^  multiplication)  fuits  in  law  (for  the  moft  part  uflneceffary 

In  thepreiace  to  ^^^  ^^^  trifling  caufes)  when  the  parties  thcmfclves  might  fit  quiet 
ine  fourth  book,  ,  .       *    ,-   ,       'i  1  •    i-     1      ,-       1  j    -ii  c         er-^ 

and  here  before,  ?•*  home,  increaied  and  multiplied :  \o  dangerous  and  iil  luccelie 
cap.  26.       '        have  ever  had  the  breach  of  the  maximes  and  auncicnt  rules  ef  thd 

common  law,  as  elfewhere  hath  been  obfervcd. 

It 
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parti 

onely  .  ,  _. 

vporttt  turn  tjfe  prafentem  in  *  curia,  qui  rtfponfalem  ita  in  loco/uo pcnit :  Oes  Attamies. 

*.♦  nota  differentiam  inter  refponfalem  et  attornatum.  ~  S?e  the  firft  part 

And  the  Mirror  fpeaking  of  the  auncient  law  before  the  ftatute  ofthelrditutcs, 

faith,  Abufion  ejl  a  receiver  atiourney,  ou  nul  poier  ejl  a  ceo  done  per  ^    •  ^9  • 
brief e  en  la  chauncery  :  et  abufion  eft  a  receiver  attourney,  ou  le  parol 
neft  my  attaine  per  prej'ence  da  parties,  15 c. 

After  this  in  divers  parliaments  it  was  thought  good  to  decreafe  Rot.  Parh 

the  number  of  attourneys,  finding  them  to  be  the  caufes  of  mul.i-  ^o  E.  i.  De 
plication  of  fuits.     But  though  divers  good  laws  have  been  made      t-°"™»^S' 

therein,  yet  the  number  of  them  daily  increafeth,  to  great  incon-  4  H.  4-  ca.  14. 

venience  in  the  common- wealth,  and  to  the  no  fmall  blemifh  and  33  H.  6.  ca.  7. 
difcredit  of  tlfat  auncient  and  jaecellary  vocation. 


C  A  P.     XLIII. 

pXJR  ceo  que  les  demandants   (2)  p  OR  AS  MUCH  as  demandants  be 

font  fivent  delayes  de  tout  droits  oftentimes  delayed  of  their  right, 

pur  ceo  que  ou  font  phtfors  parceners  by  reafon  that  many  parceners  be  te- 

tenants  {^)jdont  nul  putt  refpoign  fans  nants,  of  which  none  maybe  com- 

auter^  ou  qml  adplufcurs  tenants  joint-  pelled  to  anfwer  without  the  other, 

mentfeoffes  {\)tcu  nul ne fciet fonfeve-  or  there  may  be  many  jointly  infeofF- 

n?/,  et  ceux  tenants foventfsrchient per  ed  (where  none  knoweth  his  feveral) 

ejfo'me  ( 1 ),  iftnt  que  chefcun  eit  un  ef-  and fuch  tenants  oftentimes  fourch  by 

fine:  purview  ejl  deformes,  que  ceux  eflbin,  fo  that  every  of  them  hath  a 

tenants  neient   efoig-ne^  forfque  'a  un  a  feveral  eflbin i  it  is  provided,  that 

joar,  nient  pluis  que  unfile  tenant  na-  from  henceforth  fuch  tenants  fhall  not 

vercity  ijjint  que  jammes  ne  puijfent  have  eflbin,  but  at  one  day,  no  more 

forcher^ forfque  tant  folement  aver  un  than   one   fole  tenant   {hculd   have; 

effoine.  fo  that   from  henceforth   they   Ihall 

no  more  fourch,  but  only  fhall  have 

one  eflbin. 

\\\o\i.  8.  46.  Fitz.  Eflbin,  S2.  119.  Fitz.  Fourcfaer,  3,  4.  10.  13,  14.  Bro.  Fourcher,  20.  6  Ed. 
I.  ftac  J.  c.  10.) 

i  I )  ForchitKt  per  effoine.^  The  true  underftanding,  what  it  is  to 
fourch  by  eflbin,  doth  open  both  what  was  the  mifchiefe  before, 
and  what  is  remedied  by  this  ftatute. 

Fourcher  by  eflbioe,  on  the  part  of  the  tenant.  Is  when  z.  precipe  Bra£l.  1.5.^.3x3. 
is  brought  againft  two  or  more  tenants,  and  after  each  of  them  have   33  H.  6.  25. 
had  one  elToine,  which  is  due  to  them  by  law,  they  over  again  de-   ^  ^-  4-  ^9* 
lay  the  demandant  by  fuccefllve  eflbines. 

For  example,  a  precipe  is  brought  againft  A.  and  B,  A.  is  ef- 
foined,  and  B.  appears,  and  hath  idem  dies  given  him  ;  at  which  day 

A.  appears,  and  B.  is  cflbined,  this  is  lawful!,  but  then  at  that  day   39  H.  6. 48, 29. 

B.  is  eflbined  again,  and  C,  appears,  et  fie  vicij/im  et  alternis  vi-   See  hereaiter 
cibus,  this  is  called  fourcher  by  eflbine,and  fo  it  is  explained  in  our  '^"^  Teninw, 
books. 

Thii 
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Fleta,  li.  6.  c.  g.       Tais  doth  Fleta  comprehend  in  few  words,  and   rendreth  to 

Britton, f.  1S4.    fourch  by  efibine  ejjoniare  ■vicijjifni  for  he  faith,  Si  auteni  pluret 

fuer.hit  tenentes  pro  indi-vlfo  pro'vifum  ejl,  quod  non  ejfonkr.tur  njicijfiiny 

fcdjiriul  ad  unicum  diem,  Jt  cut  fuijfent  unutii  corpus  raiione  iini  tat  is  juris , 

tt  hcri-editatis. 

To  fourch  in  one  of  the  fignifications  is  to  divide,  and  becaufe 
they  divide  themfelves  in  delay  of  the  demandants  bv  efibihes  anrf 
appearances  interchangeably,  it  is  c^WeA. /cure her  per  efjoi-ne. 
2  E.  4.  19.  Kow'this  mifchiefe  was  not  that  every  one  of  the  tenants  fhould 

not  have  one  efibine,  but  that  there  fnould  be  a  fourcher,  a  vicif- 
fitude  of  cfibines  after  each  of  them  have  had  one  efToine.  So  as 
this  aft  doth  onely  prohibite  the  fourcher  by  eilbine,  which  was, 
Aifed  for  d&lay,  and  not  one  onely  efibine,  as  hath  btene  faid,  which 
is  lawfull  and  necefi"ary. 
r  251  I  (2)   Demandants. '\    This  adl  doth  extend  onely  to  reall  anions 

20  E  2.  Fmr-  i"  refpedl  of  this  word  demandant,  which  is  proper  to  reall  aftions'; 
chcri.  16 E.  3.  and  the  words  be  alfo.  Where  be  divers  parceners  tenants,  or  t«- 
jb'.d.  9.  38  E.  3.  nants  joyntly  infeoffed,  and  thofe  tenants  fourch  by  efibine;  fo  as 
X.  1-2  H.  4.  j..||g  jj£^  extendeth  to  ailions  in  the  realty. 

■'''•„  '^^l'  But  this  ftatute  extends  not  to  an  adion  of  debt  upon  an  obli- 

8  h!  6.  15.         gation,  covenant,  or  other  like  perfonall  actions. 
5H.  6.  11.44.         (3)   Tena^its."]     This  aft  is  to  be  imderflcod  after  apparance, 
2zE.  5.  5.  3S      and  fo  doth  the  llatutc  of  Gloc'  recite  it,  for  there  is  no  fourcher 
X.  3.  12.  18.        but  after  former  efibins  and  reciprocall  apparance,  as  hath  been 
48  E^.  3.  20.        ^^-j^ .  ^^^  j^i^-^  jgfj^  ^jz-g  pj.f,yg  -^vhat  fourcher  is. 

„  ',    '/  rl  This  fiatute  being  made  for  expedition  of  iulHce,  and  for  ouft- 

tir.  Fourcher  3.  1"?  or  delays  is  benignly  interpreted  ;  tor  m  a  writ  or  annuity 
44  E.  3.  38.  againll  a  parfon,  he  prayeth  in  aid  of  the  patron  and  ordinary,  and 

Dyer  28  H.8.  they,  after  each  of  them  have  had  one  efibin,  wonld  have  fourched 
^^'  by  efibin,  and  could  not  by  the  rule  of  the  court;  and  yet  the 

price  in  aid  is  no  party  to  the  writ. 
BiJ.ft.  ubi  fnpn.       And  this  ftatute  is  made  againft  the  fourcher  by  efi^bin  of  the 
33  H.  6.  25.        tenants,  and  not  of  the  demandants. 

Fict.  ubi  fupra.  (4.)   Parceners    et  joint*nent  feoff cs.'\     This  ftatute  fpeaking  ex- 

CV-c'  ca.  10.  prefly  of  parceners  and  jointenants,  extends  not  to  baron  and  feme 
feifed  in  the  right  of  the  wife,  which  is  remedied  by  the  faid  fta- 
tute of  Glouc' :  but  where  baron  and  feme  be  joyntly  infeoited, 
they  are  within  the  purview  of  this  ftatute :  all  jointenants  are' 
within  this  ftatute,  akhough  their  eftate  be  created  b}'  any  other 
conveyance  then  by  feoffment. 


CAP.  XLIV. 

"pUR  ceo  que  mtdtes  des  gentes  fe  pORASMUCH  as  divers  perfons 
fontfauxmenteJ[oine[i)deoitJlre  caufe  themfelves  falAy  to  be   ef- 

Je  mere  (2),  la  ou  ils  fuerent  en  Engle^  foincd  (for  being  over  the  fea)  where- . 

tcrre  lejourde  lefummons :  purvieiv  eji  indeed  they  were  within  the  realm  the 

deformes^que  eel  efjo'ine  ne  fcit  pas  de  day  of  the   futnmons;  it  is   provided 

tout  allow,  fi  le  dcmaundant  le  chal-  from  henceforth,  that  this  effoin  be 

lenge,  et  fcit  priji  daverrer  (3)   quil  not  always  allowed,  if  the  demandant 

fuit  enEngletare  le  jour  que  lefummons  will  challenge  it,  and  will  be  ready  to 

fuiji  aver 


6  E-  I. 
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fuljlfalt,  et  iiu  fematgnes  apres  (4): 
mes  foit  ajourne  en  cejiforme^  que  ft  le 
demandant  fue  a  tieljour  averment  per 
paisy  ou  ftcome  la  court  le  roy  agardre 
et  pit  attaint  que  le  tenant  fuifi  deins 
le  quater  meres  Dengleterre  (5)  le  jour 
que  il  ftiit  fummons^  et  trois  femains 
apres,  ijjint  que  ilpuit  ejlre  reafonable- 
ment gamy  de  la  fummons  (b),  foit  lef- 
foine  turne  en  un  default  {y)jet  ceo  fait 
a  entend*  tantfolement  devant  les  juf~ 
tices  le  roy. 


aver  that  he  was  in  England  the  da/ 
of  fummons  and  three  weeks  after; 
but  fhall  be  adjourned  in  this  form : 
that  if  the  demandant  be  ready  at  a 
certain  day,  by  averment  of  the  coun- 
try, or  otherwife  as  the  court  fhall 
award,  to  prove  that  the  tenant  was 
within  the  four  feas  the  day  that  he 
was  fummoned,  and  three  weeks 
after,  fo  that  he  might  be  reafonably 
warned  by  the  fummons,  the  elfoin 
fhall  be  turned  into  a  default;  and 
that  is  to  be  underftanden  only  before 
juftices. 


Of  the  dlverfity  of  effoins,  and  amongft  them,  of  this  eflbin, 
called  here  ultra  mare,  you  have  heard  before  in  the  expofition  of 
the  ftatute  of  Marlebridge :  for  tlie  better  underftanding  of  the 
mifchief  before  this  aft,  and  of  the  purview  thereof,  it  is  neceflary 
to  nnderftand  the  diverfity  of  eflbins  ultra  mare ;  fome  of  which, 
ancient  authors  call  ejfoines  de  fer'vitio  regis  aterni :  and  fome,  de 
fervitio  regis  temporalis :  of  the  firll  fort  were,  'viz.  ad  ierram  fanc- 
tam.  And  this  was  two-fold,  'viz..  Cum  peregrinatio  'vel  paJJ'agium 
generate  fue  rit  ad  terrafti  fan£lam,  et  tunc  recedant  partes  fine  die,  quouf- 
que  effoniatus  redierit,  'vel  obierit,  l^c.  Semper  tamen  non  habet  locum 
ijium  ejjonium,  quia  non  nifi  tempore  transfretationis  alicujus  regis  cum 
peregrinatione  publico  etgenerali,  aut  cumjftmplexfuerit,  dabitur  ejfoniato 
terminus  unius  anni  et  unius  diei. 

Et  ft  fimplex  fit  peregrinatio,  et  ultra  annum  et  diem  moram  fecerit 
idtra  mare,  excufatur  ejus  abfeniia  fecundum  quo/dam  per  effonium  fim- 
plex de  ultra  mare,  et  fie  habebit  fpacium  4.0.  dierum  et  unius  find  et 
unius  ebbe ;  etfi  adhuc  moram  Icngiorem  protraxerit,  habet  efjoniumfim' 
plex  de  mala  'veniendi  citra  mare,  per  quod  habebit  ad  minus  fpacium 
15.  dierum  quod  verum  eji  ad  minus  habebunt  effonicti'tantum  tempus 
et  ex  caufa  majus  tempus  fecundum  difcretionem  jufiiciariorum.  Et  quid 
ft  tunc  non  'venerit  ?  procedatur  ad  defaltam  contra  eum,  nifi  forte  con- 
tingat  talem  efjhniari  de  morte  ad  cautelam.  Si  quis  autem  effoniatus 
fuerit  effonio  de  ultra  mare  citra  mare  Gracorum  quod  profeaus fit  in 
fer-vitio  domini  regis  aterni  in  peregrinatione  alia  quam  ad  terrain 
fanBam,  fcut  apud  Sandum  facobum,  hjcI  alibi,  datur  dilatio  ad  minus 
qiiadraginta  dierum  et  unius  flud  et  unius  ebbe  ad  excufaiionem  effoniati 
defmplici  effonio  de  ultra  mare,  ^c.  And  after  he  faith.  In  hoc  cafu 
inducia  funt  arbitrarire  dum  tamen  ad  minus  quadraginta  dierum  ut 
fupra.  And  Fleta  further  faith,  Effonia  autem  tdtra  mare  Hiberniee 
et  Scotite  iiertendafunt  in  effonium  de  malo  'veniendi  i.  per  15.  dies. 

And  Glanvile,  who  wrote  before  all  thefe,  faith,  Ejl  aliud  genus 
tffoniandi  et  neceffarium,  cum  quis  efjoniat  fe  de  ultra  mare,  et  tunc  fi 
recjpiatur  ef/cnium,  dabuntur  ipfi  ejfoniato  ad  minus  quadraginta  dies, 
iSc.  And  fpeaking  of  eflbins,  by  reafon  of  peregrination,  he 
faith.  Si  verfus  Jerufalem  tverit  is  qui  fe  effoniare  facit,  tutic  folet  ei 
dari  refpeclus  unius  anni  et  unius  diei  ad  minus,  SsV. 

By  thefe  ancient  authors  it  appeareth,  what  delay  this  effoine 
de  ultra  mare  wrought  to  the  demandant;  and  by  the  law  no  aver- 
ment could  be  had  againU  it,  no  more  then  in  a  protedion,  or  in 

n.  Inst.  \]  thi 
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the  ejfoine  de  fewice  le  roy,  which  (fpecially  in  thofe  dayes  when 
fach  e[jbvies  de  ultra  mare  were  fo  frequent)  was  vere  mifchievous  ; 
for  fome  fained  fuch  a  paffage  or  peregrination,  and  fome  went  of 
purpofe  after  the  purchafe  of  the  pracipe,  which  is  well  exprefled 
upra,  jjy  pietj  .  gj^„^  tamen  quidam,  qui  cum  fuerint  brevia  fuper  ipfos  im- 

petrata,  extra  regnu7n  fe  di-vertunt,  ne  fummonitione  Jint  praventi  ut 

Jicjus  petentis  per  ejfonium  de  ultra  mare  deferri  poffit,  et  unde  pronjifum 
eji,  quod  fi  petens  oj'erat  verijicare,  quod  tenens  fuerit  in  Anglia  dit 

/ummonitionis,  et  per  tres  feptiin,anas  Jequentesy  adjournetur  ejjonium,  et 
irrotuletur  calumnia  petentis,  et  Ji  alia  die  conjiare  pojjjt  jujiitiariis  per 
inquijitionem,  vel  alio  modo,  quod  tenens  fuit  in  Anglia  die  /ummoni- 
tionis, et  per  tres  Jeptimanas  fequentes,  it  a  quod  potidt  rationabiliter 
pramuniri,  aitrtatur  illud  eJJ'onium  in  defaltam,/ed  hoc  objer^vetur  tan» 
titmmodo  coram  jujiitiariis. 
Mirror, ca.  5.  ^j^  Font fauxment  eJfciiieP^   All  fallhood  is  abhorred  in  law,  and 

*  ^'     ^'  therefore  the  IVJirrcur  faid  well,  Ahufioneft  que  faux  caufes  de  ejfoine 

font  de  cy  que  droit  ne  all^we  fauxime  en  afcun  cafe ;  the  law  alloweth 
no  falfhocd  in  any  cafe,  which  is  a  maxime  of  the  common  law, 
contra  "veritatem  lex  nunquam  aliquid  permittit. 

(2)  Effoine  de  ouftre  mere.]  This  a£l  doth  extend  onely  to  the 
efjoine  de  ultra  mare,  whereof  we  have  fpoken  at  large,  and  not  to 

SI  H.  6.  20.        the  ej'tine  deferaiitio  regis,  ^c.     Vide  21  H.  6.  fol.  20. 

(3)  Et  foit  priji  daverrer,  Sec."]  This  averment,  as  hath  been 
faid,  could  not  be  taken  by  the  common  law,  no  more  then  in  cafe 

C  253  ]         of  a  proteftion  before  the  ftatute  of  33  E.  i.   which  giveth  an 

averment  in  cafe  of  proteftion ;  of  which  flatute  you  Ihall  read 

Stat    e  33  E.  I,   jj^  Q^j.  IjqqIjs   ^^^  }jQ\y  jhg  protection  may  be  repealed  ;  and  in  the 

deprot.  28H.  /r-       J  1  ■       >■  j     r       ■       i  ri 

6. 1,  a  1  H.  6.2c.   common  ejjoine  de  malo  vemendi,  or  de  Jcr'vtce  le  roy,  no  lucn  aver- 

39  E.  3.35.  ment  can  be  taken  againft  it.     "  But  if  the  tenant  be  efToined  in 

47  E-  3-  6.  any  adion  de  fermtio  regis,  where  in  truth  he  is  not  in  the  kings 

*  ^°- ^'  fervice,  then  the  demandant  or  plaintife  may  fue  a  ^  fpeciall  writ 
^t  H*  6^  c^S  ^^^  ^^  '^^  chancery  directed  to  the  juftices,  rehearfing,  that  he  is 
19  H.  6.  35.*  J^ot  in  the  king  fervice,  and  commaunding  them  to  proceed  ;  then 
5  E.  4.  a.  the  efibin  (hall  not  be  adjourned,  but  fhall  be  quaftied  prefently. 

ai  E.  4.  ao.  And  fo  before  this  ftatute  in  the  efjoine  de  ultra  mare,  if  the  party 

F  N  B        H     ^^'^'^  '"  England,  the  demandant  might  have  purchafed  the  like 

*  Gl'oc.cap.S.*    writ,  as  is  abovefaid;  but  for  that  many  times  that  could  not  be 

obtained  without   great  difficulty,  this  averment  was  given  fof 
avoiding  of  falfhood. 

(4)  Jour  que  le  J'omons  fuiji  fait,  et  per  ires  femaignes  apres."]  For 
the  funimons  alwayes  is  made  upon  the  land  by  two  fumners, 
whether  the  tenant,  or  any  for  him,  be  there  or  no. 

The  day  of  the  fummons  is  not  counted  parcell  of  the  three 
weeks,  but  it  muft  be  three  weeks  after  that  day ;  otherwife  had 
it  been,  if  the  words  had  been,  three  weeks  after  the  fummons 
made. 

(5)  Deins  le  quater  meres  d'Jngleterre.']  Within  the  four  feas,  is 
as  much  to  fay,  as  within  the  jurifdidion  of  the  king  of  England  ; 
for  all  within  the  four  feas  was  either  part  or  holden  of  the  crown 
ef  England,  as  by  many  ancient  records  appeareth. 

(6)  ^ue  il  puit  ejire  reaj'onablement  gamy  de  la  fummons. '\  The 
three  weeks  after  the  day  of  the  fummons  were  given  as  a  reafon- 
able  time,  wherein  by  common  intendment  he  might  have  notice 
•f  the  fummons  made  upon  his  land. 

3  (7)  ^^ 
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(7)  Soil  kjfoine  turtle  en  un  Ji/ault.'\  This  is  the  reiiiedy  givfA 
by  this  aft,  for  the  benefit  of  the  demandant,  who  was  unjuftly  de- 
layed by  this  cflbin. 

A  woman  tenant  in  a  writ  of  entre,  &c.  was  eflbined,  for  that  fiie  3  E.  3.  29. 
was  in  terra  fauSa,  viz.  from  the  time  of  the  eflbin,  for  a  yeer 
and  a  day  ;  and  it  was  faid,  that  the  tenant  fhoald  lofe  her  land, 
if  it  be  found  by  inqueft,  that  fhe  was  in  England  the  day  ot  the 
effoin ;  and  there  it  is  faid,  that  at  the  day  that  the  parties  have  by 
the  eflbin,  the  demandant  fhall  be  received  to  aver  his  challenge. 
Confider  well  this  book,  and  the  book  alfo  of  28  H.  6.  which  ex-  28  H.  6.  3. 
pounds  the  ftatute  of  33  E.  1 .  FiJe  Raft,  PI.  fol.  297.  See  more 
for  the  antiquity  of  eflbins,  and  great  variety  of  matter,  both  of 
this  eflbin  and  of  all  other,  in  the  Mirrour.  Mirror,  cap.  u 

And  though  this  kinde  of  eflbin  is  this  day  out  of  afe,  yet  have  h-  3-  ^^P- ^  5* 
I  fpoken  of  the  fame  thus  much  for  two  caufes :  firft,  for  that  mine  *°  '  k.^'"** 
endeavour  hath  been,  to  explain  thefe  ancient  laws,  and  to  make 
every  word  of  them  fo  to  fpeak,  as  they  may  be  underftood.  Se- 
condly, the  feverall  points  of  learning  that  do  rife  out  of  this  law 
(though  the  particular  cafe  be  out  of  ufe)  may  ferve  to  good  pur- 
pofes,  you  ftiall  obferve  in  this  and  many  others  of  this  tvature,  in 
fhis  fecond  part  of  mine  Inftitutes. 

Where  the  text  is  evident,  it  were  lofle  of  time  to  make  any  eX» 
pcfition. 


GAP.     XLV. 
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Y^E  delay es  en  touts  maners  des 
brief es-i  et  des  attachments  ( I )  {/? 
purvieWf  que  Ji  le  tenant  ou  le  defen- 
danty  apres  ie  primer  attachment  tef- 
moign^ ^face  default^  maintenant  foit  le 
grand"  di/irejfe  (2)  agarde*  Et  Ji 
vifc  ne  refpoigne  fuffcientment  aujsur^ 
/ait  grevoufment  amercie.  Et  JU 
maunde  que  il  ad  fait  lexecutiort  en  due 
maner-y  et  les  ijfues  bailes  as  mainper- 
nors.^  adonques  foit  maunde  au  vifcount, 
f  «r  //  al  outer  jaur  face  venir  les  ijfues 
devant jujlices.  Etft  lattachee  veigne 
a  ceo  jour  afaverfes  default  s-^  eit  ilfes 
iffues  (3).  Etfil  ne  veigne .^  eit  le  roy 
Xes  iffues  ( 4 ) ,  Etles  juftices leroy  [^) 
lesfacent  liver er  a  la  gardrobe  {(>)■>  et 
juftices  del  banke  a  Wejlminfler  (7)  les 
facent  liver  al  exchequer^  et  jujlices  en 
ayre^  au  vifcount  de  cell*  countie  (%)  eu 
Us  pledenty  auxybien  de  celcountie^  come 
des  forreine  counties^  et  de  ceo  foient 

charges 


(CONCERNING  delays  In  all 
manner  of  writs  and  attachments, 
it  is  thus  provided,  that  if  the  tenant 
or  defendant,  after  the  firft  attach- 
ments returned,  make  default,  that 
incontinent  the  great  diftrefs  Ihall  be 
awarded;  and  if  the  (herifF  do  not 
make  fufficient  return  by  a  certain 
day,  he  fhall  be  grievoufly  amerced; 
and  if  he  return,  that  he  hath  done  ex- 
ecution in  due  manner,  and  the  ifllies 
delivered  to  the  fureties,  then  the 
Iheriff  (hall  be  commanded,  that  he 
return  iffues  at  another  day  before  the 
juftices;  and  if  the  party  being  at* 
tached  come  in  at  his  day  to  dve.  his 
defaults,  he  fhall  have  the  ifiues ;  and 
if  he  come  not,  the  king  ihall  have 
them;  and  the  king's  ju'^ ices  ihall 
caufe  them  to  be  d.-liveredin  the 
wardrobe ;  and  the  juftices  of  the 
bench  at  Weflminfter  fhall  deliver 
U  2  them 
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them  in  the  exchetjuerj  and  the  juf- 
tices  in  eyre  unto  the  fherifFof  that 
ftiire  where  they  plead,  as  well  of  that 
fhire,  as  of  foreign  fliires,  and  (hall  be 
charged  therewith  in  fummons  by  the 
rolls  of  juftices. 


27  IT.  6.  2.  • 
7  H.^.  9-  Brit. 
ca.26.de  attach 
ments. 


Regift.  judic' 
fcl.  1. 

Brit.  fol.  50.  b, 
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Brit,  ubl  fupra. 
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Ockham.  51  H, 
3.  ftat.  de  Scacc, 
Artie,  fuper 
Chart.  28  E.  I. 
cap.  Z.  Fleta,  1. 
2.  cap.  6. 


The  mifchlef  appeareth  by  this  fhort  preamble,  to  be  de- 
lay, &c. 

(i)  Attachment Pi^  The  attachment  muft  be  made  by  moveable 
goods,  and  meer  perfonall,  which  may  be  forfeited  by  outlawry, 
and  not  by  goods  which  he  hath  as  executor  or  adminiftrator,  nor 
by  a  clod  ot  the  earth,  nor  by  any  chattcll  reall,  as  wardfhip,  of 
the  like. 

(2)  Grand  dijire£e.'\  Difiriiiio  magna,  it  is  fo  called,  not  for  the 
quantity,  for  it  is  very  fnoic ;  but  for  the  q Jality,  for  the  extent  is 
very  great:  for  thereby  the  (herife  is  commanded,  ^od dijiringat 
tenentem,  it  a  quod  ipfe,  nee  alt  qui  s  per  ipfum  ad  ea  manum  apponat,  do- 
nee habuerit  aliiid  prt^ceptum,  et  quod  de  exitibus  eorundem  nobis  re~ 
fpondeat,  et  quod  habeat  corpus  ejus,  ijjc. 

This  writ  lyeth  in  two  cafes,  either  when  the  tenant  or  de- 
fendant is  attached,  and  fo  retourned,  and  appeareth  not,  but 
makes  default,  then  by  this  aft  a  grand  dillrefle  is  to  be  awarded  ; 
or  when  the  tenant  or  defendant  hath  once  appealed,  and  after 
niakf  s  default,  then  this  writ  lyeth  by  the  common  law  in  lieu  of 
a  petit  cape, 

Britton  fpeaketh  of  diftrefies  perfonall,  which  he  intendeth  of 
perfonall  goods  upon  the  attachment,  and  diftrefies  reall,  which 
concern  the  realty ;  and  a  third  may  be  added,  'viz.  diftrelTes 
which  do  concern  both  the  realty  and  perfonalty,  as  this  grand 
diftrefle  doth. 

In  z.  fetla  ad  mdendinum,  after  apparance  the  defendant  made 
default,  whereupon  a  grand  diftrefle  was  awarded,  and  the  de- 
fendant made  default  again,  and  thereupon  the  plaintife  had 
judgement. 

(  3 )  Et  f.  latachee  vctgne  a  ceo  jour  a  fanjer  fes  defaults,  eit  il  Jes 
ijjiies.'\  Here  the  lattachee  is  taken  for  him  that  is  diftrained,  and 
appeareth  upon  the  grand  diftiefle. 

(4)  Et  fil  ne  njeigne  eit  le  roy  les  ijfues.'\  For  then  judgement  is  to 
be  given  againft  the  defendant,  as  halh  been  faid  before,  and  the 
king  to  have  the  ifiues. 

(5)  Et  les  jujiices  Ic  roy.^  That  is,  the  juftices  of  his  bench,  f» 
called,  for  that  all  the  pleas  there  are  coram  rege. 

(6)  Les  facent  li'-ver  a  le  gardrobe.'\  There  hath  been  an  ancient 
officer  of  the  kings  houftiold  of  old  time,  called  cujlos  magna  gar d- 
roba,  warden  or  keeper  of  the  great  wardrope  or  wardrobe,  of 
later  times  called  mafter  of  the  wardrobe,  fo  called,  becaufe  he 
hath  the  keeping  and  charge  of  the  royal  robes  of  former  kings 
and  queens,  and  for  providing  of  robes,  &c.  of  the  king :  he  hath 
alfo  the  charge  of  keeping  and  providing  of  hangings,  bedding, 
&c.  in  ftanding  wardrobes  in  the  kings  houfes,  and  the  delivery  of 
velvet  and  fcarlet  allowed  for  liveries,  &c.  And  many  other 
things  belong  to  his  office,  which  are  not  necefiary  to  be  here  re- 
peated :  he  is  accountable  in  the  exchequer. 

De 
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De  arttcuUs  porreSis  coram  domino  rege  per  comitem  marefchallu-r  Rsr.  P  -i  t^aich. 
fra  hits  qua  ad  oficium/uu>,i  in  curia  regis  clamabat  perlincre,  dominus  **  ^'  ^*  "''^  *' 
rex  'vult  quod  didi  articuli  irrotnUntur  in  garderoba,  et  quod  tranfcrip- 
tum  eorundem  hheretur  prafato  coriiti,   et  quod  nee  ipfe  nee  minijiri^ 
Jui  cdiquid  haheant,  feu  Jibi  attrakant  ultra   ea   qua   ibidem   inixe- 
niuntur,  l£c. 

Vide  in  the  exchequer,  de  anna  1 9  E.  2.  a  privy  feale  bearing  Int*  commnnla 
date   ^o  Junii,  anno   19  E.  2.   concerning   his   account   amongll  in  Scac.  ae  anno 
others.  ^ 

But  here  it  may  be  demanded  wherefore  thefe  ifliies  were  to  hz 
delivered  into  the  wardrobe  ;  for  the  anfwcring  hereunto,  it  mult 
be  underflcod,  that  the  kings  juftices  of  his  bench  did  in  thofe 
dayes  follow  the  court  (the  retourne  of  the  proceffe  of  which 
court  to  this  day  is  coram  rege  ubicunque  fuerimus  in  Anglia)  there-  Art.  fuperChart. 
fore  it  was  fitteft  for  them  to  make  delivery  of  thefe  liiues  to  this  "P*  5- 

ir-  -  •  i'leO,  1.  2.  C^  2a 

oihcer  of  court. 

(7)  Lesjujiices  del  banke al  Wejfm\'\  That  is,  the  juftices  of  the 
court  of  common  pleas  fliall  make  their  eftreats,  and  thefe  ifTues 
are  part  of  the  green  waxe. 

(8)  Jl  •vi/ccunt  de  eel  countie.]    In  this  particular  cafe  of  iffues  w.  2.  ca.  18. 
the  juftices  in  eyre  delivered  the  eftreats  to  the  ftierifie,  vide  be- 
fore ca.  18.  which  extendeth  to  fines  and  amerciaments. 

(9)  Fer  rolles  des  jujlices.'\    That  is,  particularly,  and   not  a  W.  2.  ca.  18. 
totall. 

Vide  more  for  eftreats  the  ftatutes  of  51  H.  3.  W.  2.  cap.  S. 
42  E.  3.  cap.  9.  7  H.  4.  cap.  3. 


CAP.  XL  VI. 

Z5  JJR  VIE  TV  eji  enfement^  et  per  TT  is  provided  alfo,  and  commanded 

le  roy  commaunde^  que  les  juji'ues  by  the  king,  that  the  juftices  of 

de  banke  le  roy^  et  jujiices  de  banke  a  the  king's  bench  at  Weftminfter  from 

IVe/iminfter  { 1 )  dejormes  per  pledant  henceforth  ihall  decide  all  pleas  de- 

Usple^s  a  terminer  a  unjour  ( 2  ),  avant  terminable  at  one  day,  before  any  mat* 

que  rien  joit  arraine^  ou  commence  dis  ter  be  arraigned,  or  plea  commenced 

plees  del  jour  *  enfuant^forfpris  que  lour  the  day  following,  faving  that  their 

ejjhinei joiententres^judges^etrendui^et  eflbins  ihall  be  entered,  judged,  and 

per  enchejon  de  ceo  nul  home  fe  affie^  que  allowed ;    yet,  by  reafon  hereof,   let 

line  veigne  aujour  que  don'  luy  eji^  none  prefume  to  ablent  himfelf  at  the 


day  to  him  limited. 

Firft,  in  fome  impreffions  both  in  French  and  Englifli  of  this 
aft,  thefe  words  [Et  jujiices  de  bank  al  fVe/Im']  be  omitted,  and 
towards  the  end  theie  words  S^forprife  Icur  ejoines']  be  likewife 
omitted,  both  which  without  queiiion  ought  to  be  inserted  as  par- 
ceil  of  this  excellent  law. 

The  mifchiefe  before  this  ftatute  was,  in  refpeS  of  prepofterous 
or  diforderly  hearing  of  caufes ;  for  many  times  the  judges  of 
the  kings  bench,  and  of  the  court  cf.  common  pleas  would  by 
importunacy  of  great  men  and  others  in  the  irregular  time  of  H.  3. 

U  3  put 
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put  off  matters  to  be  heard  at  one  day  untill  another,  and  at  that 
time  heare  fonie  other  matters  appointed  to  be  heard  on  a  day 
following,  whereby  the  parties,  whofe  cauies  were  then  difap- 
pointed,  were  not  onely  delayed,  and  put  to  further  charges,  but 
many  times,  when  their  caufe  came  to  be  heard,  either  wei  e  difap- 
pointed  of  their  councell  which  they  had  inftrufted,  or  the  day  ap- 
pointed not  being  come,  had  no  councell  inftruded  at  all ;  and 
befides  where  witnefTes  were  requifite,  they  many  times  failed  of 
them :  this  law  therefore  is  made  to  remedy  thcfe  prepofterous 
and  diforderly  proceedings,  and  to  give  judges  a  juil  caufe  of 
deniall  of  any  fuch  requelts,  though  never  io  powerfully,  or  im- 
portunately made,  and  that  this  law  may  ferve  for  their  buckler 
and  fhield,  which  Fleta  rendreth  in  thefe  words : 
fletaj  11, 2.0.29.  Et  fro'vifum  eji,  quod  jujiiciarii  de  utroqiie  banco  flacita  ad  unum 
diem  adjournata  perfiniant,  antequam  placita  diet  Jequentis  quicquav% 
placitare  incipiant,  hoc  tamen  excepto,  quod  ejjonium  illius  diei  fuperijem 
nientii  admittatur,  adjudicetur,  et  reddatur. 

And  hereby  ic  appeareth  that  both  the  faid  claufes  fo  omitted,, 
as  is  aforefaid,  ought  to  be  inferted.  Of  this  kinde  of  hearing 
of  caufes  it  is  truly  faid,  Merilo  b^ec  dicuntur  prapojlera,  quia  in  hits 
prafunt  pajieriora. 

( 1 )  ^e  jdjiices  de  banke  le  roy,  l£  del  banke  al  Wejlm',  &c.  ] 
This  ftatute  being  made  in  affirmance  of  common  right  doth  ex- 
tend to  the  court  of  chauncery,  court  of  exchequer,  and  to  all  othef 
courts  of  juftice,  for  that  all  are  within  the  fame  mifchiefe,  and 
therefore  ought  to  be  within  the  fame  remedy. 

(2)  A  terminer  a  un  jour.'\  Upon  this  ad  this  auncient  conclu- 
fion  of  law  doth  follow,  Judicis  offcium  eJi  9pus  diei  in  die  ipfifi 
perficcre.  * 

Mag.  Chart.  And  this  agreoth  with  that  excellent  law  of  Magna   ChartO:, 

c.  29.  l^ulli  njendemusy  nidli  negabimus,  aut  differ  emus  jujlitiam,  ■vel  reclum. 


CAP.  XLVII. 

X>  UR  FIE  W  eJi  enfement^  que  fi  IT  is  provided  alfc,  that  if  any  from 

III  deformes   purchafe    briefe  de  henceforth  purchafe  a  writ  of  novel 

fiovel  dijfeifin  (i),  et  celiiy  fur  que  le  difTcifin,  and  he  againll   whom  the 

hriefe   vient^  come   principal  t-'ijjeifor  writ  was  brought  as  principal  diflei- 

mourge  avant  que  bjpj'e  foit  pajj^t  que  for,  dieth  before  the  aflife  be  paffed, 

Upl'  eit  Jon  hriefe  dentre  foundus  fur  then  *he  plaintiff  lliall  have  his  writ 

diffe'ifm^fur  le  heire^  oufur  les  heircs  of  entiie  upon   difleifin  againft   the 

les  dijfeifors  (2),  de  quel  age  que  ils  heir  or  heirs  of  the  difleifor  or  diflei- 

foient.     En  mcfme  le  maner  eit  le  heire^  fors,  of  what  age  foever  they  be.     In 

eu  les  heires  le  *  diffeijee  lour  brief es  the  fame  wife  the  heir  or  heirs  of  the 

^entre  fur  lei  diffeifors  lour  auncejtre^  diireifee   fhall   have    their    writs    of 

0u  lour  heires  (3),  de  quel  age  que  ils  entrie  againfl  the  diffeifors,  or  their 

foient.     ^t  ft  paraventure  le  dijfeifee  heirs,  of  what  age  foever  they  be,  if 

moiirge  avant  que,  il  eit  fon  purchafe  peradventure  the  dilfeifee  die  before 

fait  (4),  iffint  que  pur  les  nonages  des  that  he  hath  purchafed  his  writ;  fq 

^eires  dun  part  ne  dauter  (5 )  nefoit  le  that  for  the  nonage  of  the  heirs'  of  the 
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hriefe  abatus-,  ne  le  plee  delay  (6),  mes  one  party,  nor  of  the  other,  the  writ 
en  quant  que  Ihom*  pott  fans  ley  offender,  fhall  not  be  abated,  nor  the  plea  de- 
foit  hajle  pur  la  frejh jfult  apres  le  dif-  layed;  but  as  much  as  a  man  can 
feifm  (7).  Et  en  mefme  le  maner  foit  without  offending  the  law,  it  muft  be 
en  ceo  point  gard*  en  droit  des  prelates,  haftcd  to  make  frefli  fuit  after  the 
gents  de  religion,  et  auters  (8j,  as  difTeifin.  And  in  like  manner  this 
queux  terres  et  tenements  en  nulmaner  fhall  be  obferved  in  all  points  for  the 
tuiffent  devener  apres  auter  mart,  le  right  of  prelates,  men  of  religion,  and 
quel  que  ilsfoientdiffifees,oudiJJ?iJours.  other  to  whom  lands  and  tenements 
Et  ft  les  parties  en  pledant  dijcendont  en  can  in  no  wife  defcend  after  others 
enqucji,  et  lenqueji  pajfa  encounter  le  death,  whether  they  be  difleifees  or 
heire  deins  age,  et  nofmement  encounter  difleifors.  And  if  the  parties  in 
le  kelre  le  diffeifee,  que  il  en  ceo  cafe  eit  pleading  come  to  an  inqueft,  and  it 
iattaint  {^())  di  la  grace  U  roy  fans  rien  pafleth  againft  the  heir  within  age, 
doner,  and  namely,  againft  the  heir  of  tha 

diffeifee,  that  in  fuch  cafe  he  fhall 
have  an  attaint  of  the  king's  fpecial 
grace. 

Mirror,  ca.  5.  §  4.     (Dyer  137.  6  Rep.  4.  17  Ed.  3.  16.  12  Ed.  4.  17.  8  Ed.  3,  71.  «>  Ed.3. 
tj,  27  H,  6.  I.  Fitz.  Age,  71.  3  Bulftr.  137.  Regift.  229,  230.   13  Ed.  i.  ftat.  i.  c.  15.) 

The  mifchiefe  before  this  ftatute  was,  that  if  a  man  had  been  SeetheCuftum. 
diffeifled,  and  either  the  diffeifee,  or  the  diffeifor  had  died,  their  de  Norm.  ca.  43. 
heire  being  within  age,  in  a  writ  of  ^B/r^yLr  dijjeifin  brought  by  the 
heire  of  the  diffeifee  being  within  age,  or  by  the  diffeifee  or  his 
heire  againft  the  heire  of  the  diffeifor  being  within  age,  the  parol! 
had  demurred  until!  the  full  age  of  the  heire  refpeftively,  which 
was  a  great  delay,  and  is  remedied  on  both  parts  by  this  aft. 

(  1 )  Purcha/e  brief e  de  no-uel  dijjeifin.']  Albeit  the  diffeifee  pur-  3  E.  3.  a^e  71. 
chafed  no  wiit  of  aHife  of  no--vel  dijjeijtn,  yet  the  heire  or  heires  of  8  E.  3.  71. 
the  diffeifor  arp  within  this  ftatute ;  for  feeing  in  this  cafe  here  put 
by  the  makers  of  this  law,  true  it  i?,  that  notwithftanding  the  pur- 
chafe  of  the  writ  in  a  writ  of  en  re  fur  diffeifin  brought  by  the  dif- 
feifee againft  the  heire  of  the  diffeifor,  the  heire  fhould  have  had 
his  age  to  the  great  delay  of  the  demandant,  this  is  Ihewed  for  a 
mifchiefe  in  this  particular  cafe,  to  perfwade  that  the  law  might 
be  generall,  though  no  writ  was  brought,  as  ])y  the  body  of  the 
aft  appeareth. 

(2)   Briefe  de  entry  foundus  fur  diff^ifen,  fur  le  heire  ou  beires  les   12  E.  4.  17. 
dijjiifars.]    This  is  to  be  underftood  of  a  writ  of  entry  in  the/tr,  5  £•  3-  age  1^ 
and  not  in  iht  poji^  for  the  words  of  the  ftatute  hs  fur  le  heire  le  6  E.  3.  3. 
diffifor,  which  is  a  writ  of  entry  in  the  per,  and  therefore  if  the  21  E.  4.  15. 
heire  of  the  diffeifor  make  a  feoffment  in  fee,  and  the  feoffee  dieth,  »7  H.  6.  i. 
his  heire  within  age,  in  a  writ  of  entry  againft  the  heir,  he  fhal!  Dier4  Mar.  137, 
have  his  age,  for  this  aft  extends  but  to  the  heir  of  the  diffeifor, 
who  fitteth  in  his  fathers  feat,  and  commeth  to  the  land  without 
confideration  ;  but  otherwife  it  is  of  him  that  purchafeth  the  land 
of  the  heir,  for  he  and  his  heires  are  out  of  the  letter  and  meaning 
of  this  aft :  the  fame  law  is  of  the  yowchee  and  price  in  aide 
within  age. 

If  the  fern'  heire  of  the  diffeifor  taketh  hufband,  and  hath  iffue  17  E.  3.  61. 
within  age,  and  dieth,  the  diffeifee  bring  a  writ  of  entry  againft  ^7  H.  6. 1, 
the  tenant  by  the  custefie,  he  pray  in  aide  of  the  heir  within  age, 

U4  he 
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he  fhall  have  his  age,  for  this  is  a  writ  of  entry  in  the  fofi,  being 
brought  againft  the  tenant  by  the  curtefie,  and  fo  out  of  the  ftatute. 
*4^-  3-  25- b.  if  there  be  two  brothers,  and  a  fifter,  the  elder  brother  diEeifeth 

*''»  47-  one,  and  dieih,  and  the  land  defcendeth  to  his  brother,  and  he  en- 

ters and  dieth  feifed,  and  the  land  defcendeth  to  th?  filler  within 
age  :  in  a  writ  of  entry  brought  by  the  difleiflee  againft  the  fifter, 
Ihe  ftiall  be  oufted  of  her  age  by  this  ftatute  :  wherein  three  things 
are  to  be  obferved.  Firft,  that  the  mediate  heire  on  the  part  of 
L  ^5°  J  the  dlfleifor  is  within  this  ftatute.     2.  That  though  the  fifter  is  to 

make  herfelf  fifter  and  heire  to  the  younger  brother,  and  not 
to  the  diffeifor,  for  that  her  younger  brother  entred,  yet  is 
fhe  heire  within  the  meaning  of  this  ftatute  to  the  difleifor,  and 
therefore  to  be  oufted  of  her  age.  3.  That  a  writ  of  entry  in  the 
fer  and  cui  in  this  fpeciall  cafe  is  within  this  a£t. 

Speciall  heires,  as  in  gavelkinde,  borough  Englifti,  and  the  fifter 
of  the  whole  blood  are  on  both  fides  within  this  ftatute,  for  though 
they  be  not  heires  by  the  common  law,  yet  are  they  heires  within 
the  intention  of  this  law,  which  is  to  be  taken  benignly^,  being 
made  for  expedition  of  juftice,  and  to  ouft  delay. 
8E.3.71.  (3)   En  mefme  le  maner  eit  le  heire,  ou  les  heires  le  di£hifee  lour 

10  E.  3,  58.        hriefes  dentre  fur  les  dijjeifors  ou  lour  heires.'\   This  is  to  be  underftood 
Ve  "^   ^''*         ^^  ^^^^^  of  the  mediate  as  of  the  i'Timediate  heire  of  the  diffeifor; 
*  •*       '  and  therefore  if  there  be  grandfather,   father,  and  fon,  and  the 

grandfa':her  is  diffeifed  and  dieth,  and  the  father  of  full  age  like- 
wife  dieth,  the  fon  is  within  age,  and  brings  his  wiit  of  entry 
againft  t'  e  difleifor,  he  is  an  heire  wiciun  this  ftatute,  for  he  maketh 
himfelfe  heire  to  the  graadfathtr,  who  was  the  difteifee. 

(4)  Et  Ji  pera^enture  le  dij[je:f:e  murge  avant  que  il  eit  fon  purchafe 
fait.'\    Here  by  expreffe  words  provilion  is  made,  though  the  dif- 

feifee  die  before  the  purchafe  of  his  wiit,  whereof  fomwhat  hath 
been  faid  before. 

(5)  iJF^^  ^"^  P'^i*"  ^^■f  nonages  des  heires  dun  part  ne  daut*,  &c.j 
Where  the  demandant  or  the  tenant  fliall  have  his  age  at  the  com- 
mon law,  you  may  reade  at  large  in  Markals  cafe  abovefaid ; 
it  is  there  refolved,  that  the  heire  as  well  of  the  demandant  as  the 
tenant,  fhould  have  had  his  age  in  tliis  cafe. 

(6)  Ne  foit  le  briefe  abatus  ?ie  le  plea  delay."]  Here  abatement  is 
taken  for  putting  off  the  writ  and  plea  v/ithout  day  untill  full  age, 
but  the  writ  is  not  abated,  that  is,  overthrovyn,  non  cadit  breve,  for 

Ei-aft. li.  5.  fo.  fo  Bradlon  faith.  Minor  ante  tempus  agere  nonpotejl  infra  atatem,  maX' 
&  lib.  4.  t.  218.     ij„£  ifi  caufa  proprietatis,  nee  etiani  con=venire,fed  dijferetur  if^^^  ^etatem, 

fed  non  cadit  breve. 
SE.3.71.  (7)   Pur  la  frejhfuit  apres  le  dif/eifin."]   Statutum  de  W.  I.  habetur 

Dier  4  Mar.  intelligi,  ubiha:res  difjeifti  facit  recentemfe^am,  aliter  non. 

ubi  upra.  This  frefti  fuit  is  not  to  be  underftood  between  the  difleifor  and 

%\  3  2^5-  4  >  tiie  diffeifee,  although  the  difleifor  continue  in  poffeffion  by  the 
Lib.  6.  fo!.  4.  fpace  of  30  or  40  yeares,  &c.  But  when  the  difleifor  dies,  then  is 
Markals  cafe.  the  frefti  fuit  to  be  made,  and  that  is  regularly  within  a  yeare  and  a 
JO  E.  3.  fo.  day  after  the  death  of  the  difl'eifor,  for  within  that  time  continuall 
6  E.  3.  II.  claim  may  be  made,  which  is  inlaw  recens  et continuum  clameum,  and 

I   E  6     within  that  time  an  appeale  of  death  may  be  brought,  which  is  recem 

infecutio,  zxidiftc  in  multis  aliis  fimilibus. 

(8)  En  droit  des  prelafs,  gents  de  religipn,  et  auters,  &c.]  This 

claufe  is  to  be  underftood  of  ecclefiafticall  perfons,  that  be  regular, 

and  not  of  ecclefia.fticall  perfons,  that  be  fecular,  for  the  regular  are 

■•'-'■■  deaJ 
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dead  perfons  in  law,  to  whom  no  lands  (as  this  ftatate  fpeakcth) 
can  defcend  after  the  death  of  any  other:  Sut  to  the  fecular,  as  to 
bifliops,  parfons,  vicars,  and  the  like  lands  may  defcend,  and  there- 
fore they  are  not  within  this  claule.bdt  within  the  former  branches 
of  this  aft  for  fuch  lands  as  they  are  feifed  of  to  them  and  their 
heirs  in  their  naturall  capacity. 

(9)  Eit  lat.'aint.]  Of  the  writ  of  attaint,  fee  before  the  ftatute  of 
Marlebridge,  cap.  i4,and  here  cap.  37. 
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^ /  gardetn  ou  ch'tefe feignior  enfeoffe 
*^  {  I )  «^  ^ome  de  la  terre  que  eft  del 
heritage  del  enfant  (que  eji  deins  age 
et  en  fa  garde)  a  le  dijheritance  del 
heire:  purview  eft^  que  le  heire  eyt 
maintenant  fort  recoverie  per  brief e  de 
novel  di  If eiftn  vers  fan  gariein^  et  vers 
le  tenant  (2).  Et  foit  la  felfin  bailie 
per  jujiices  (ft  el f At  recover' )  al  pro' 
chein.  amy  lenfant^  a  que  le  heritage  ne 
purr  a  my  difcend"  {j)tpur  approver  al 
eeps  lenfanty  et  a  refponder  des  iffues  al 
heire  quant  il  viendre  a  fonpleine  age. 
Et  le  gardetn  perds  a  tout  fa  vie  la 
garde  {\)  de  mefme  la  ckofe  recover\ 
et  tout  la  remainder  del  heritage^  quel 
tient  en  nofme  del  heire.  Et  ft  outer 
gardein  que  chief e feigniour  (5J  leface^ 
perde  le  garde  de  tout  eel  chofe  (6)  a  eel 
foits  etfoit  en  grieve  peine  envers  le  roy. 
Et  ft  lenfant  foit  efloigne^  ou  diflurbe 
per  le  gardein^  ou  per  le  feoffee^  ou  per 
auter^  per  que  il  ne  puiff:  fa  afjifefuer^ 
fue  pur  luy  (7)  undefes  prochein  amies 
(8)  que  voudra,  et  Joit  a  ceo  refceve. 
W.  2.  cap.  15. 


T  F  a  guardian,  or  chief  lord,  infeoff 
any  man  of  land,  that  is  the  inhe- 
ritance of  a  child  within  age,  and  in 
his  ward,  to  the  diiheritance  of  the 
heir ;  it  is  provided,  that  the  heir  (hall 
forthwith  have  his  recovery  by  aflife  of 
novel  dilieilinagainft  his  guardian, and 
again  i  the  tenant;  and  tne  feifin  fhall 
bedJiveredbythejuftices  (if  it  be  re- 
covered) to  the  next  friend  of  the  heir 
(to  whom  the  inheritance  cannot  de- 
fcend) for  to  improve  to  the  ufe  of  the 
heir,  and  to  anfwer  for  the  ifliies  unto 
the  heir,  when  he  (hall  come  unto  his 
full  age;  and  the  guardian,  during 
his  life,  {hall  lofe  the  cuftody  of  the 
thing  recovered,  and  all  the  inheri- 
tance that  he  hold^th  by  reafon  of  the 
heir.  And  if  another  guardian  than 
the  chief  lord  do  it,  he  fhall  lofe  the 
wardihip  of  all  together,  and  be  griev- 
oudy  punithed  by  the  king.  And  if 
the  infant  be  carried  away,  or  dif- 
turbed  by  the  guardian,  or  by  the 
feoffee,  or  by  other,  by  reafon  where- 
of he  cannot  Xue  his  aflife,  then  may 
one  of  his  next  friends  (that  will) 
fue  for  him,  which  fliall  be  thereto 
admitted. 


(Fitz.  Aflife,  105.  Bro.  Affife,  491.  i  Ed.  3.  16.  8  AS.  pla.  22.  27  H.  8.  1,  40  Ed.  3.   16. 
»3  Ed.  I.  flat.  I.  c.  15.  Raft.  366,  367.) 

The  mifchlef  before  this  ftatute  was,  that  when  the  gardein  in 
chivalry  made  a  feoffment  in  fee,  the  jadges,  for  the  faving  ot"  the 
•warranty  between  the  feoffor  and  the  feoffee,  and  that  the  right  of 
each  might  be  faved,  allowed  that  a  writ  of  entry  in  the  per  did  lye 
for  the  heir  before  this  ftatute,  as  it  appeareth  by  Brafton,  and  15H.3.  Braa.l.  ^.h. 
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Fre.87^  19E.2.   nay,  the  judges  in  ancient  time  did  allow  a  writ  of  entry  in  the 

"^i'  *  B  '  ^^*''  ^^  ^^  appeareth  by  the  old  Regiller,  of  a  feoffment  made  by  a 

4.    .  a.    ri..79  .    j,^  ujg.  j^^  jj^j^  opinion,  or  errour  rather,  was  holpen  by  the  refo- 

lution  of  the  judges;   and  the  alienation  of  the  gardein  (after  this 

adt)  to  be  made  is  holpen  by  this  aft,  by  enafting  and  declaring, 

that  an  affife  o'i  no'vel  diJJ'eifen  doth  lye  againft  the  gardein  and  his 

feoffee ;  therefore  of  a  feoffment  made  by  the  gardein  after  the  fta- 

tute,  no  writ  of  entry  in  the^^^r  doth  lye,  bur  an  affife  oino'vel  dijfei- 

19  E.  2.  An*.       Jin:  and  tiie  ftatute  hath  adjudged  the  feoffment  a  aijfeifin;  but  of 

400.  7  F..  3.  69.    an  alienation  by  the  gardein  before  this  ftatute,  a  writ  of  entry  in 

8  Aff^zS^  I4.E    ^^^P^^  do^^h  lye  after  this  ad,  becaufe  this  aft  doth  extend  to  feoff- 

3.  Feoffm:».  67!   "^^u^s  made  afterwards,  as  appeareth  by  the  letter  thereof;  but  if 

10  E   4.  I?.        the  tenant  alien,  and  the  gardein  and  his  feoffee  dye,  or  if  the  heir 

Vid.  W.2.C.25.   dye,  fo  as  no  affife  can  lye  by  this  aft,  then  of  inch  an  alienation 

after  this  aft  a  writ  of  entry  doth  lye:  and  all  this  is  approved  by 

the  authority  of  our  books,  and  upon  thefe  diveifities  all  the  books 

are  reconc  led. 

This  ftatute  fpeaketh  orely  of  a  gardein   in  chivalry,  therefore 
tenant  for  yerrs,  tenant  by  elegit,  ftatute  merchant,  &c.  (hail  be  re- 
Weft.  2.  ca.  25.   ferved  till  we  come  to  the  ftatute  of  W.  2.  cap.  25. 

(1)  Enfeoffe.']  The  feoffment  at  theie  times   was  the  generall 
affurance  of  the  realm,  but  a  fine  is  within  this  aft,  for  that  is  a 
feoffment  of  record. 
^200J  (2)   Maintenant  fan  recoveric  per  hriefe  de  no'vel  dijjeijin  'vers  fon 

gardein,  et  vers  le  tenant."]  Here  two  things  are  to  be  obferved,  i. 
upon  this  word  maintenant,  that  is,  prefently  without  any  delay : 
and  this  is  the  7.  aft  made  at  this  .parliament  for  expedition  of 
juftice,  and  for  the  oufting  of  delayes;  for  as  it  is  commonly  faid, 
the  devill  devifeth  delayes :  wherein  this  noble  king  followed  the 
fteps  of  that  good  king  Alfred,  in  whofe  time  the  law  of  England 
Mirror,  ca'pi  5*  was  as  followeth;  En  Jon  temps  puijjoit  chejcun  pV  a'ver  commijficn,  ou 
§  I-  brieje  a  Jon  'vijc'*  aljeigniour  dejee,  ou  a  certeinjujiices  ajjignes  Jur  chej- 

cun toi't ;  en  Jon  temps  Je  hajia  droit  de  jour  en  jour,  ijjint  que  oujler    15 
jours  neftoit  nul  dejault,  nenul  ejjoine  adjornable. 

2.  By  this  aft,   not  onely  the  gardein  is  a   diffeifor,  but  the 

Fleta,li.  i.c.ii.   feoffee  alfo;  and  fo  doth   Fleta  render   it,  Et  apud  Wejitn'  Juit 

10  E.  4.  18.        provijum  quod  cujios,  qui  alienat  terras  haredis,  habeatur pro  dsjfeijitore, 

*P'   5*      i^i-^  2p(j  fQQjj  after  he  faith,  Habeantur  pro  dijfeijitoribus  tarn  cujios, 

quam  emptor. 

(3)   Etjoit  lejeijin  bailie  per  jujices,  fffr.  al  prochein  amy  del  infant, 
Fletiubi  fupra.     a  que  le  heritage  ne  purra  my  dijcend'.]   This  claufe  Fleta  rendreth  in 
this  manner,  Et  cum  terra Juerit  recuperat a,  tr adatur propinquiori  arni- 
ca, cui  hareditas  dejcendere  non  debeaty  qui  rejpondeat  puero  de  exitibus, 
cum  ad  atatemjuam  peri'enerit. 

And  where  the  ftatute  faith,  S^oit,  i^c.  bailie  per  jujices,  the  mean- 
ing is  no  more  but  this,  that  the  juftl'ces  before  the  recovery  was 
had,  ftiall  charge  the  next  of  the  kin,  to  whom  the  land  cannot  de- 
fcend,  to  take  according  to  this  aft  the  cuftody  of  the  lands,  and  to 
yeeld  a  true  account  to  the  heir  at  his  M\  age,  and  to  enter  an  order 
of  court  thereof  accordingly. 

And  he  is  neither  a  gardein  in  chivalry,  nor  in  focage,  but 
a  ftatute  gardein  in  lieu  of  the  gardein  in  chivalry  by  force  of  this 
aft. 

And  if  this  gardein  dye  before  the  full  age  of  the  heir,  his  exe- 
cutors Ihall  not  have  the  cuftody,  but  the  next  of  kin,  to  whom  the 

•  land 
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land  cannot  defcend;  for  this  aft  hath  annexed  it  to  the  next  of 
blood,  to  whom  the  land  cannot  defcend. 

(4.)   Et  le  gardein  perde  a  tout  fa  vie  la  garde,  &c.]   This  branch 
is  to  be  underrtood  of  a  gardein  in  droit,  that  is  to  fay,  of  the  chief 
lord,  for  he  is  not  onely  to  lofe  the  cuftody  of  the  Mnd  aliened,  and  of 
all  the  refidue  of  the  heritage  which  he  had  in  ward;  but  alfo  to 
lofe  all  benefit  of  ward  (hip  of  that  tenancie,  by  the  letter  of  this  law, 
during  his  life,  for  that  againft  the  office  and  duty  of  a  gardein,  he 
hath  fought  the  diiberifon  of  the  heir  which  he  had  in  his  cuftody: 
and  Fleta  tranflateth  this  daufe  in  thefe  words,  et/^t  capitalis  ao-  Fleta,li.  j.cii, 
minus  qui  hcc  facial,  omit  tat  cufiodiam  tot  a  vita  fua  tarn  de  refiduot 
quam  de  terra  alienata;  but  in  this  cafe  the  lord  by  his  feoffment  Y"***^- V*J^°" 
of  the  tenancie,  or  any  part  thereof  hath  extinguilhed  his  feignio-  "'*•  '*"•  9°'** 
rity  for  ever,  whether  tha  feoffment  be  made  of  all  the  tenancie,  or 
but  of  part,  by  the  common  law :  and  thefe  words  (during  his  life) 
being  in  the  affirmative,  reftraineth  not  the  operation  of  the  common 
law  in  this  cafe. 

(5)  Etfiauter  gardein  que  chief efeigniour.'\  This  is  intended  of  a 
gardein  ihfait  :  as  where  the  lord  affigneth  over  the  cuftodies  to 

another,  he  is  called  a  gardein  in  fait ;  hereof  Fleta  faith,  etfi  alius  Fleu  ubi  ftpra, 
fuerit  cuftos,  quam  capitalis  dominus  feodi  illiuSt  amittat  cufiodiam  rd 
recuperate,  ^c. 

(6)  Perde  le  garde  de  tout  eel  chofeJ]  The  feoffment  made  by  the 
gardein  in  fait  is  a  forfeiture  of  hi^  eftate  by  the  common  law  of  the 
whole,  if  the  feoffment  were  made  of  the  whole;  and  if  of  part,  then 
of  that  part  onely  by  the  common  law;  but  this  ilatute  giveth  the 
forfeiture  of  the  whole  land  in  ward  :  but  it  feeroeth  in  this,  the 

■wardfliip  of  the  body  is  not  loft,  becaufe  this  branch  extendeth  to         [  201  J 

the  land  onely;  no  more  then  upon  the  ftatute  of  Gloiac'  in  cafe  of  Cloc'.  cap.  5. 

wafte  done  xa  the  dilberifon  of  the  heir,  the  ftatute  faith,  perdra  le 

garde,  yet  (hall  he  not  lofe  the  cuftody  of  the  body:  and  in  both  Mich.£SH.S. 

thefe  cates,  the  feigniory,  which  is  the  caufe  of  the  wardibip,  con-  Benloes, 

tinueth;  but  where  the  feigniory  is  extind,  there  the  heir  ihall  be 

put  of  ward,  both  for  body  and  land. 

(7)  Sue  pur  luy  un  defes  procbein  amies.'\  Before  the  making  of 
this  aft,  the  gardein  or  his  feoffee,  or  fome  other  would  effoigne  or 

difturb  the  infant,  fo  as  he  could  not  take  his  remedy  by  law,  and  See  before,  0.4*. 
by  attorney  he  could  not  appear,  therefore  this  aft  in  this  particn-  4°  E-  3-  ^^• 
lar  cafe  doth  give  the  infant  to  purchafe  and  follow  his  writ  of      *  *'  '*'  *^* 
affife  upon  this  aft  by  prochein  amy,  albeit  he  be  not  prefent  in 
court;  and  ever  fince  the  ftatute  of  Weftm.  2.  which  is  generall, 
the  common  rule  is  holden,  that  an  infant  Ihall  fue  by  precbein  amy^ 
and  defend  by  gardein. 

(8)  Prochein  amy. ^  Amicus  fropinquior',  in  our  books  the  names 
©f  gardein  and  procbein  amy  are  fometimes  taken  the  one  for  the 
Other  becaufe  the  gardein  and  procbein  amye  are  oftentimes  all  one, 
as  the  gardien  in  focage  is  alfo  prochein  amy,  l£c.  And  now  as 
well  the  gardein,  as  the  procbein  amy  are  allowed  by  the  judges  to  be 
fome  of  the  officers  of  the  court,  and  both  in  refpeft  of  their  place 
and  ikill  are  in  troth  the  beft  pr«ch(iv.  amyes  for  the  good  and  fur- 
therance of  the  infants  cau/e. 

Fleta  rendreth  this  claufe  in  thefe  words,  Et  ft  hseres  impeditus  Fleta  ubl  fupra. 
fuerit  ad fequendum,  fequatur  unus  de  propinquioribus  amicis,  et  admit-    4oE-  3-  '6- 
fatur ;  and  this  admiffion  is  by  the  order  of  the  court,  but  the  gardein  ^  ^  ^'  '^^^ 
in^  put  in  a  warrant.  Ly^'igAff" 

Jn   10.  Z7  AS.  53. 
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34A(r.5.2SAfl;       In  an  aflion  of  wafle,  brought  by  an  infant  againft  the  abbot  of 
*  *H  ^^'  ^^'       ^'  ^^  g^r^ein  in  chivalry,  ^uas  tefiet,  the  infant  came  not  in  perfon, 
a#E  4  i/feH.   ^"^  °"^  came  s.%  procbein  amy  by  the  ftatute,  which  is  intended  by 
7.  5.  F.N.B.         the  faid  ftatute  of  Weft.  2.  and  prayed  to  be  received  to  iue,  for 
27.1.  13  E.  3.     that    the   infant  was  eflbined;  againft  which    this  objeCiion  was 
Attorney  76.        made,  that  it  appeared  not  judicially  to  the  court  that  the  infant 
was  efibined,  and  that  fuch  a  fuggiftion  in    the  cafe  of  affife  and 
mordancefter  had  ufed  to  be  made,   becauie   the  eftbyning,  which 
is  the  caufe  "that  the  ftatute  fetteth   down,  iright   be  enquired  ofi 
being  a  jury,  the  firft  day,  but  otherwife  it  was  in  ;he  cafe  at  the 
barrc  being  an  adlion  of  wafte ;  but  it  was  refolved,  that  the  frochein 
amy  ought  to  be  admitted  upon  the  faid  fuggeftion  in  this  cafe,  for 
that  the  writ  is  brought  againft  the  gardein,  which   peradventure 
had  eflbined  the  infant,  and  he  of  his  own  wrong  ftiall  not  take  ad- 
vantage, and  therefore  the  court  did  award  that  the  prochein  amy 
fhould  be  admitted  to  fue,  &c.     Which  cafe  I  have  remembred  here^ 
becaufe  it  may  ferve  for  an  expofition  as  well  of  this  aft  of  Weftm.. 
I.  as  of  the  faid  adl  of  Weftm.  2. 
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N  br'iefe  de  dower  dont  dame  riens  TN  a  writ  of  dower    called    unde 
nad-i  ne  foit  le  hriefe  abatus  per  «//;// /?«^^/,  the  writ  fliali  not  abate 

exception  del  tenant  ( I ),  pur  ceo  que  el  by  the  exception  of  the  tenant,  becaufe 

avera  refceivefon  dower  de  auter  home  {he  hath  received  her  dower  of  ano- 

avant  fon  hriefe  purchafe^  ftl  ne  puit  ther   man  before  her  writ  purchafed, 

monjire  que  el  eit  refceive  part  de  fa  unlefs  he  can  fhew  that  fhe  hath  re- 

dower  de  luy  mefme  {2),  £t  en  mefme  ceived  part  of  her  dower  of  himfelf, 

la  ville  (3)  avant  fon  hriefe  purchafe  and  in  the  fame  town,  before  the  writ 

(4).  purchafed. 

(Reg'ft.  170,  171.  Fitz.  Voucher,  196.  Fitz.  Dower,  75,  76.  86.  S9.  114.  Kcl.  128.) 

[  262  ]  The  mifchief  before  this  aft  doth  notably  appear  by  Brafton, 

Brad,  li,  4.  fo.     who  treating  of  this  writ,  Unde  nihil  habet,  faith,  ad  hoc  autem  quod 

3'^'  ''•  dich  mulitr  in  intentione  fua  (et  unde  nihil  habet )  f  quidem partem  dotis 

habueriti  licet  vzinimam,  ft  hoc  dedicere  nan  p^ffit,  <vel  cum  hoc  probatum 

fuerit,  cadit  breve,  nee  de  refduo  quod  ei  defuerit  poterit  fbi  profpicere 

nifi  per  bre've  de  reSlo  de  dote,  7iihil  igitur  reclpiat  de  dote  fua  ante  bre- 

<vis  impetrationem,  it  a  quod  breve  contineat  omnes  deforcientes  ubicunq; 

fuerint  in  uno  cojtiitatu,  -uel  in  di'verfis.     Et  cum  omnes  contineantur, 

-  tunc  prima  recipiat,  et  fi  recipiat  ante  judiciutn,  etiam  fine  judicio  non 

ohjiabit  ei  exceptio,  quod  aliquid  hahiierit,  quia  refpondere  poterit,  quod 

fxaisfaHum   ef  ei  ante  judiciu?n,  Cffr .  f  petens  dicat   quod  exceptic, 

i^c.    ei    nocere    non  debet,  quia  nihil  habet  in  tali  njiV.a,  'vel  in  alia 

tali  'villa,  non  I'alebit  talis  fua  replicatio,   quia  id  quod  duitur  (unde 

nihil  habet)  non  debet  referri  ad 'villas,  fed  ad  dotem  :  hereby  doth  the 

mifchiefe  before  this  aft  manifeftly  appear. 

Fleta,!!.  5.C.  25.       And  Fleta  rehearfmg  the  efi^eft  of  this  ftatute,  faith, />  brem  autem 

de  dote  unde  mulier  petens  nihil  habet,  non  cadit  breve  per  exreptionem 

tencntis  petentis  Judiciu?n  de  brevi,  deficut  fipponit  earn  nihil  habere, 

cum, 
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cum  aliquid  babeatt  *vel  dotemfuam  de  aliquo  recefer'tt  pro  parte  ipfam 
amtimgentey  ni/i  partem  dotis  reaperitji  ftipfo  in  eadtm  'villa  ante  brevis 
impetratiottem. 

(1)  Per  exception  del  tenant. "l  Regularly  tenant  is  taken  for  him  Bn'r.  fo.  «s8. 
that  is  tenant  of  the  free  hold,  but  in  the  cafe  of  dower,  it  lyeth  ^V^*^"— "^1^' 
againft  gardcin  in  chivalry,  becaufe  in  that  cafe  he  is  to  anfwer  for  ,3£  ^'^jjY^* 
the  bcir,  but  not  againft  the  gardein  in  focage.     See  hereafter  in  g  g  "     257.^^ 
tiiis  chapter,  where  this  exception  fhall  lye  in  the  mouth  of  the  7  E.  3.  jcS. 
vouchee  being  tenant  in  law.                                                   -  8  E.  3. 384. 

(2)  De  luy  me/me.]  Firft,  it  muft  be  of  the  fame  tenant,  and  not  ^°^-  3-  5C5»  _ 
of  another,  though  i:  be  in  the  fame  town;  as  if  the  hufband  in-  J- E^'iblj^jlf^ 
feoffeth  A.  of  Whiicacre,  and  B.  of  Blackacre,  both  in  Dale,  and  i6E!3!ibjd.657. 
the  wife   receiveih  dower  of  A.  fhe   notwithftanding  fhall  have  ^  e.  3. 44. 

a  writ  of  dower  funde  nihil  bahet)  againft  B.  by  the  exprefle  par- 
view  of  this  a£l,  for  he  is  not  the  fame  tenant  of  whom  ihe  received 
her  dower. 

Secondly,  if  A.  having  a  wife  doth  infeoffe'the  hulband  of  one  Brit.  fol.  257. 
acre,  and  the  wife  of  another,  and  both  ia  Dale;  A.  dyeth,  the   12  E  3.  Dowse 
kafband  adigneth  dower  of  his  acre,  yet  doth  the  writ  of  dower  ^S* 
(unde  nihil  babet )  lye  againft  the  hulband  and  wife,  for  they  are 
not  the  fame  tenant. 

Thirdly,  if  the  baron  be  feifed  of  Blackacre  and  Whiteacre  in  2  e.  ».  Dower 
Dale,  and  after  the  coverture  maketh  a  leafe  for  life  of  Blackacre,  124. 
and  granteth  Whiteacre  and  the  revejfiqn  of  Blackacre  to  A.  and  his   ^^  ^-  3-  Dower 
heirs,  to  whom  attornment  is  made,  and  dyeth;  the  wife  receiveth 
dower  of  A.  of  Whiteacre,  and  after  the  leflee  for  life  dyeth,  the  wife 
fhall  have  a  writ  of  dower  (unde  nihil  hahet)  to  be  endowed  of 
Blackacre;  for  albeit  it  be  againft  the  fame  tenant,  and  in  the 
fame  town,  and  before  the  writ  purchafed,  which  are  the  three 
points  required  by  this  aft,  yet  is  there  another  property  neceflarily 
implyed,  and  that  is,  that  he  be  fuch  a  tenant  of  both  the  one  land  and 
the  other,  at  the  time  of  the  receit  of  dower,  as  (he  might  have  had 
her  writ  of  dower  (unde  nihil  hahet)  againit  him,  of  both  which 
fhe  could  not  have  in  this  cafe,  in  refpect  the  lefiee  for  life  was 
tenant    of   the   free-hold  at    that   time,  and   fo   no    default    in 
her. 

The  baron  is  feifed  of  a  carue  of  land  holden  by  knights  fervice,   3  e.  3.  Dower 
and  of  Whiteacre  in  Dale,  and  after  the  coverture  infeoffeth  A.  of  76.  3  E.  3. 
Whiteacre  with  warranty,  and  dyeth,  his  heir  within  age,  the  gar-  Voucher  196. 
dein  affigneth  dower  of  the  carue  of  land,  and  then  the  wife  brings   ^^*'  *^*" 
her  writ  of  dower  againft  A.  who  voucheth  the  heir  in  the  cuftody 
ef  the  gardein,  the  gardein  pleads  the  receit  of  dower  of  the  faid 
€arue  in  the  fame  town,  and  adjudged  a  good  plea  and  the  writ  ef 
dower  (unde  nihil  hahet)  abated.  ^  , 

The  fame  law  it  is,  if  the  gardein  that  affigned  the  dower 
dyed,  and  the  heir  had  been  vouched  in  the  guard  of  his 
executors,  his  executors  in  the  cafe  abovefaid  Ihould  plead  the  fame 
plea. 

And  fo  if  the  heire  in  that  cafe  had  been  vowched  cf  full  age,  he         [  263  1 
might  have  pleaded  as  vowchee,  as  an  alEgnement  of  dower  by  him-   Firil  par:   r  the 
felfe  in  the  fame  towne.  Inft.  fca.  35, 

(3)     £«  me/me  la  ville.']    A   writ  of  dower,  unde    nihil  hahet,    iS  E.  2.bre  S29. 
doth  lie  in  an  hamlet,  but  yet  if  the  demandant  have  received  4E.  3.ioid.745. 
dower  out  of  the  hamlet,  and  in  the  fame  town,  the  writ  ihall   *  ^-  5-  S-^- 
abate:    otherwife  it  is,  though  it  be  in  the  fame  pariih,  if  j:  ^^+-^* 

be 
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be  in  another  town,  for  the  words  of  the  ftatute  be,  en  me/me  la 
*viUe. 

(4)  Avant  fon  hriefe purcha/e."]  Of  this  claufe  Fleta  faith  thus. 
Si  partem  dotis  futs  receperit  poji  hre've  impetratum,  quamvis  aS 
ipfo  tenente,  non  propter  hoc  cadit  breve  mulieris,  cum  dicere  po- 
tent ante  judicium,  quod  de  rejiduo,  'vel  omijjione  eft  ei  fatisfaSlum, 
and  fo  it  appeareth  by  Bradlon,  it  was,  as  to  this  point,  at  the  com- 
mon law. 


CAP.     L. 


17"  T  pur  ceo  que  Je  roy  ad  fait  eel 
"^  chofe  (l)  al  honour  de  JDieu.,  et 
faint  efgiifit  et  pur  le  common  profit  de 
people^  et  pur  le  allegeance  de  ceux  queux 
font  greves  (v),  /'/  ne  voit  my  que  au- 
terfoits  puijfent  turner  a  prejudice  de 
luy^  ne  dej'a  corone :  mes  que  les  droits^ 
que  a  luy  apperteign"  (3),  luy  foient 
Javes  en  touts  points* 


AND  forafmuch  as  the  king  hath 
"^  ordained  thefe  things  unto  the 
honour  of  God  and  holy  church,  and 
for  the  commonwealth,  and  for  the 
remedy  of  fuch  as  be  grieved,  he 
would  not  that  at  any  other  time  it 
fliould  turn  in  prejudice  of  himfelf, 
or  of  his  crown ;  but  that  fuch  right, 
as  appertains  to  him,  fliould  be  laved 
in  all  points. 


This  is  a  faving  to  the  king  of  the  rights  of  his  crownCi 

(1)  C el  chafe. "]  That  is,  that  this  ftatute  of  W.  1.  which  hath 
been  made  to  foure  excellent  ends,  'viz.  the  honour  of  God,  the  ho- 
nour of  the  church,  for  the  commonwealth,  and  for  the  remedy,  dif- 
burdening,  and  eafe  of  them,  that  be  grieved,  Ihould  not  be  preju- 
dicial to  him,  or  to  his  crown,  but  that  the  rights,  which  to  him  ap- 
pertain, fhould  be  faved. 

(2)  Allegeance  de  ceux  queux  font  gre-ves^  This  fhould  be  alle- 
miance  de  ceux,  l^c.  That  is,  dilburdening,  remedying,  and  eafin^ 
of  fuch  as  be  grieved. 

(3)  Mes  que  les  droits  queux  a  luy  appertain. "^  That  is  to  fay, 
the  kings  rights,  or  the  kings  rights  of  his  crowne,  or  the  rights 
of  the  crown,  for  fo  thefe,  which  fmce  are  called  prerogatives,  before 
this  time  were   called  fura  regia,  or  jura  regia  corona,  or  jura 

Brltton,  fol.  i.     corona  ;  Brafton  cals  them  primlegia  regis,  and  Britton,   droit  It 

roy. 
lyE.z.Prserog.       But  fince  this  a£l  yW  regni,  5iff.  hath  been  commonly  called 
Regis.  26  E.  3.    prarogativa  regis,  which  is  all  one  with  this,  that  this  aft  calls  droit 

fac'  10.  8*^H?4.       S^®  ^^  ^^^  P*rt  of  the  Inftitutes,  fedl.  3.  iteK  ccreme* 
a.  9H.4.6.  15  E,  4.  iz,  13. 


Regift.  fol.  6x. 

Bradon. 


ck?* 


Cap.  51.  Weilm.  primer.  264 


CAP.     LI. 

27  T pur  ceo  que  ground  charitieferra  AND  forafmuch  as  it  Is  great  cha- 

"^  de  faire  droit  a  touts  en  tout  temps  ^       rity  to  do  right  unto  all  men  at 

(l),  ou   mejiier  ferr-jit:  purview  ejl  all  times  (when  need  fliall  be)  by  the 

per  ajfentment  des  prelates  (2),  que  aflent  of  all  the  prelates  it  was  provid- 

ajpfes  de  novel  dijfeiftn^  7nortdauncefter^  ed,  that  aflifes  of  novel  difleifin,  mort- 

et  de  darrein  presentment  i'^)  fuiffent  dauncefter,  and  darrain  prefentment, 

frifesenUJdaent{/^)yenSeptuagefime  fliould  be  taken  in  Advent,  Septua- 

{$)^et  en  ^arefme  [6)^auxibien  come  gefima,  and  Lent,   even  as  well  as 

le  home  prent  lenquejii^  et  ceopria  le  roy  enquefts  may  be  taken,  and  that  at 

ms  evejques  (7).  the  fpecial  requeft  of  the  king,  made 

unto  the  bifhops. 

The  caufe  of  the  making  of  this  ftatate  doth  manifeftly  appeare 
by  Britton,  who  being  B.  of  Hereford,  and  expert  both  in  the  cora- 
mon  and  canon  law  in  his  chapter  De  challenge  de  jurors,  faith  thus,  Britton,  cju  53, 
Etjihyjcient  aJJ'ets  des  jurors  uncore  purrount  afiuns  ejire  removables  per 
*verie  challenges  des  parties,  et  auxi  pur  U  tunps  en  caie  :  car  heures  ne 
font  pas  tneures  :  car  per  canon  tji  defendu  de  faint  efglij'e  fur  peyne  dt 
excommengement,  que  de  la  Septuagefmejefque  al  utas  de  Pafcbe,  ne  del 
commencement  de  Advent  jefque  al  utas  de  la  Epifayne,  ne  en  jours  del 
quatre  temps,  ne  en  jours  de  major  letanies,  ne  n  jours  de  roveyfouns,  ne 
en  lefemaigne  de  Pentecofi,  men  temps  de  jcier  lees,  ne  di  'vendenges  que 
durmt  de  la  S.  Margaret  jefque  al  15.  defiind  Mi  hael,  ne  en  yolemne 
Jours  de/efaints  dejatnts,  nulluy  nejuigefur  It  evangelies,  ne  nulj'ecu- 
lar  plea  ne  teigne,  nefummons  nefa<e  en  temps  a-vandtts,  tjpnt  que  touts 
teff  temps  fcit  done  a  Dieu  prier,  et  de  pejer  contekes,  et  de  acco'der 
eeux,  que  font  a  difcord,  et  pur  coiller  les  hi  ens  del  terre,  dent  le  people  doit 
^vre. 

Which  in  rcfpeft  of  fome  difficulty  I  have  thought  good  totranf- 
kte;  «  and  if  fufficient  jurors  appeare,  fome  are  removeable  for 
'*  jaft  challenges  of  the  parties,  and  alio  for  the  time  in  caic;  for 
"  all  hoares  are  not  fit  for  all  feafons:  for  it  is  forbidden  b)  tbs 
«  canon  of  holy  church  upon  paine  of  excommunication,  that  from 
"  the  Septuagefme  untiil  eight  days  after  Eafter,  and  from  the  begin- 
"  nmgofAdventuntilleighcdaysafterthe Epiphany,  (ortvvelfeday) 
•*  or  in  the  dayes  of  the  foure  times  (that  is,  the  ember  dayes  ap- 
**  pointed  for  publike  fafts  foure  times  in  the  yeare)  or  in  the  dayes 
"  of  the  great  letanies,  or  in  rogation  or  gange  dayes,  or  in  the 
"  week  of  Pentecoft,  or  in  time  Vharveft,  or  of  vintage  which  Harveft, 
"  dureth  from  the  feaft  of  S.  Margaret  (which  is  the  thirteenth  of  -^viv^ftlu 
"  July)  untiil  15  dayes  after  the  feaft  of  S.  Michael  the  arch- 
"  angell,  or  in  the  fclemne  feafts  of  the  afts  of  iait.t-,  no  man  be 
"  fworne  upon  the  holy  evangelifts,  nor  any  fecuUr  olea  be  holden 
"  in  the  times  aforefaid,  but  that  all  thele  times* be  given  for 
"  prayer  to  God,  and  to  appeafe  debate,  and  to  accord  them  that 
«*  be  at  difcord,  and  to  gather  the  fruits  of  the  earth,  wnereof  the 
*  people  may  hve,  which  were  works  of  pietv  and  charity." 

This  aft  beginneth  with  a  xnaxime  of  law,  Summa  ch:irl:as  tft 
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facere  juft'itiam  JinguUs  in  omni  tempore,  quando  opus  ftier'it,  and  there- 
fore provideth  that  the  three  afiifes,  i;/2.  of  novel  dijjeijin^  mordaunc't. 
and  oi darrein  pre/entment  fliould  be  taken  in  Advent,  Septuagefme, 
and  Quarefme. 

(1)  Tout  temps."]  Here  is  underftood  covcnable  in  ley,  for  in 
the  common  law  there  be  dies  juridici,  et  dies  non  juridici ;  dies 
non  juridici  funt  dies  dominici,  the  lords  dayes  throughout  the 
whole  yeare,  fo  called,  becaufe  the  Lord  and  Saviour  of  the  world 
did  arife  again  on  that  day  :  and  this  was  the  ancient  law  of  Eng- 
land, and  extended  not  onely  to  legall  proceedings,  but  to  con- 
trails, &c.  Dacus  Ji  die  dominico  quisquam  fuerit  mercatus,  re  ip/a, 
et  oris  praterea  duodecim  mulSlator,  Anglus  triginta  folidos  numerato ; 
and  it  is  truly  faid,  reges,  qui  fcrnjiunt  ChrtJio,faciunt  leges  pro  Chrijio. 

2.  In  Eafter  terme  the  day  of  the  alcenfion  of  the  Lord  Jefus  Chrift. 

3.  Before  the  ftatute  of  32  H.  8.  Trinity  terme  extended  into  the 
time  of  harveft,  and  then  in  that  terme  the  day  of  the  nativity  of 
S.  John  Baptift  was  not  diesjuridicus,  but  by  that  ftatute  that  terme 
is  fo  abbreviated,  as  that  day  fals  not  within  the  fame,  ondy  dies 
dominici  are  not  dies  juridici  in  that  terme.  In  Michaelmaffe  terme 
the  day  of  All  Saints,  and  the  day  of  All  Soules;  and  in  Hilary  terme, 
the  day  of  the  Purification  of  the  blefled  Virgin  Mary,  are  not  dies 
juridici. 

And  it  fhould  feem  by  Fortefcue,  that  there  be  alfo  hortejuridiae, 
for  he  dedicating  his  book  to  the  prince  faith.  Scire  te  itiam  cupio, 
quod jujiiciarii  Anglia  non  J'edent  in  curiis  regis,  niji  per  tres  horas  in 
die,fcilicet  ab  hora  oSanja  ante  meridiem,  ufque  horam  undecimam  com- 
pletatn,  quia  pcji  ?neridiem  curia  ille  non  tenentur,fed  placitantes  tunc  fe 
diver tunt  ad  per-uifum,  et  alibi  confulentes  cum  fer-vientibus  ad  legem,  et 
aliis  confiliariis  fids,  ^are  jujiiciarii  pojiquam  fe  refecerint,  totiim 
diet  refduum  pertranfeunt  fiudendo  in  h gibus  ;  J'acram  legendo  fcriptu- 
ram,  et  aliter  ad  eorutn  libitum  conteinplando,  ut  "vita  ipforum  plus  ccm- 
templativa  niideatur,  quam  aiii-va,  iffc. 

And  the  Mirror  faith,  Abujion  cfi  que  tient  pleas  per  Dimenches  (i. 
fabbath  dayes)oK  per  auters  jours  defendus,  ou  deijont  lefoleil  h'vie,  ou 
noSantre,  ou  in  dijhonefi  lieu. 

(2)  Pur-vieiM  efl  per  affenttnent  des  prelates.]  Which  is  exprefled, 
not  that  the  prelates  afiented  alone,  but  that  it  was  enafted  by  the 
king  with  the  whole  aflent  of  parliament,  which  is  implied  by  thefe 
\\ov6i,  pur'vie-xv  eft,  and  this  ad  is  entred  into  the  parliament  roll 
with  the  reft  made  in  this  parliament.  But/^r  affent  des  prelates  is 
added  to  manifeft  that  this  aft  concerning  the  crofTing  of  a  canon  of 
the  church  was  enacted  by  their  aiTents. 

And  here  it  is  worthy  of  obfervation,  that  albeit  divers  judges  of 
the  realme  were  men  of  the  church,  as  Britton,  Martin  de  Patte- 
fhull,  William  de  Raleighe,  Robert  de  Lexinton,  Henricus  de 
Stanton,  and  many  others;  and  that  the  honourable  officers  of  the 
realme,  as  lord  chauncellor,  lord  treafurer,  lord  privie  feale,  mafter 
of  the  rolls,  &c.  were  in  thofe  dayes  men  of  the  church,  yet  they  ever 
had  fuch  honourable  and  true-hearted  courage,  as  they  fufFered  no 
incroachment  by  any  forein  power  upon  the  rights  of  the  crowne,or 
the  lawes  and  cuftomes  of  the  realme,  as  in  Cawdryes  cafe  in  the  fifth 
part  of  my  Reports  is  partly  fhewed,  and  much  more  (if  it  were  re- 
quifite)  may  be  faid  in  that  belialfe. 

( 3  )  En  affife  de  no'vel  difeifn,  viordauncefler,  et  darrein prefentment.] 
Hereof  Britton  faith,  L:s  e'vejques  nequidcnt  et  prelats  de  faint   ejglij'e 
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Jiuoit  dtfpenfattoHS  que  affijis,  et  juries  font  pri/ts  en  ticls  temps  per  rea- 
Jbnable  enchefons. 

(4)  AdventS^  Ad'veutus  Domini  in  came,  et  incipit  die  dominica   7  afl*.  p.  7. 
troxim*  ante  ftjtum  San3i  Andrtts,  velipfa  die  SaiuH  Andrews, Ji  in    14  all-  4- 
dominica  venerit;  and  endeth  eight  dayes,  after  twelfe-tide,  or  the 
Epiphany. 

(5)  Septuagejime.']  Septuagefima  beginneth  on  the  third  Sun- 
day before  Shrovefunday,  and  endoreth  till  eight  dayes  after 
Eafter. 

(6)  ^ttrejme.'\  %a^ra^^/ca  beginneth  the  firft  Sunday  in  Lent,        [  266  j 
and  endureth  all  Lent. 

(7)  Et  ceo  pria  le  rcj  as  rve/gues."]  Faire  and  good  words  many 
times  further,  bat  never  hinder  any  good  work. 

Howthecanon  abcvefaid  tookeno place  in  other  aftions  notnamed 
in  this  aft  (if  you  obfenre  the  times  forbidden  by  the  canon)  is  ma- 
nifeft  by  our  bookes,  and  common  experience  in  all  ages  iince  the 
making  thereof. 


STATUTUxM    DE    BIGAxMIS.  [267] 

Edit  urn  anno  4  Edw.  I. 


IT  is  called    Statutum  de  Bigamis  of  the  fift  chapter  of  this 
parliament,  wherein  thofe  that  be  bigamit  are  barred  of  the 
privilege  of  clergie. 

J  N  prafentia  venerabiUum.  patrum  T  N  the  prefence  of  certain  reverend 

quorundam  epifcoporum  Anglia^  et  fathers,  bifhops  of  England,  ai:d 

aliorum  de  confilia  regis^  recitatcs  fue-  others  of  the  king's  council,  the  confti- 

runt  conjiitutiones  jubfcr'iptte-i  et  poji-  tutions  under-written   were  recited, 

modum  coram  domino  reg;  et  conjillo  andafterheard  and  publifhed  before  the 

fuo  audita  et  pub'.icata-,  quia  omnes  de  king  and  his  council, forafmuch  as  all 

confilio^  tarn  jujliciarti^  quam  alii  con-  the  king's  council,  as  well  juftices  as 

cordaverunt  (i),  quod  in  fcripturam  other,  did  agree  that  they  ihould  be 

redigerentur  ad  perpetuam  nutnoriam-^  put  in  writing  for  a  perpetual  me- 

//  quodjirmiter  ebferventur,  mory,  and  that  they  fhould  be  i^ectaft- 

ly  obferved. 

Here  may  yon  obferve  the  ancient  order  of  proceeding  in  par- 
liament for  paOing  of  bills ;  firft  a  feleft  committee  of  certain 
bifhops,  barons,  and  fome  of  the  commons,  with  the  judges  af- 
fiftants  (who  after  are  exprefly  named)  exprefied  here  under  tbefe 
words,  et  aliorun  de  cot^io  regis  (for  at  this  time  the  lords  and 
commons  fate  together)  and  after  the  committee  of  both  houfes 
llad  refolved  hereupon,  then  to  report  it  to  ite  whole  councell  here 

IL  Inst,  X  exprefled 
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30  Aff.  s-'^E.a. 
Dower  169. 
5  E.  3.  65. 
9E.  3.  33. 
10  E.  3.  26. 
39  E.  3.  12,  13. 
a  H.  7.  7. 
4  H.  7.  1.2. 
tir.  Aitie  le 
roy  33. 


S-tatut.  de  Bigamis. 


Cap.  I. 


exprefTed  under  thefe  words  [auJit^e  et  pubUcata ;]  which  order 
in  the  feverall  houfes  is  continued  to  this  day. 

Shard  beholding  the  manner  of  the  penning  of  this  adl,  was  of 
opinion  that  it  was  no  aft  of  pai  liament ;  but  the  contrary  is  holdeu 
by  many  exprefle  authorities  both  before,  and  after  him.  And 
thefe  words  in  the  firft  chapter  [Concord'  eft  per  jvftlciarioi  et  alios 
fapimtes  de  confdio  regni]  do  prove  it  to  be  b)'  authority  of  parlia- 
ment, for  conjiliurn  regiii,  is  the  lords  and  commons,  legally  called 
commune  ccnjilium  regni. 

( I )  ^iia  omnes  de  cctiftUoy  lamjufticiarii,  quam  alii  concorda'verunt, 
&c.]  And  becaufe  this  was  done  by  the  advice  of  the  juftices,  and 
was  but  a  declaration  of  the  common  law  concerning  aid  prier  of 
the  king,  and  warranties,  as  by  the  words  of  the  aft  it  appeareth, 
therefore  they  are  inferted  into  the  aft  with  this  addition,  ^i  con- 
fuetudines  et  ufmn  judiciorum  hadenus  hahuerint ;  and  fir  Ralph  de 
Hengham  was  chiefe  juftice  of  the  kings  bench,  and  fir  Thomas 
de  Wcyland  chiefe  juitice  of  the  court  of  common  pleas  at  this 
parliament. 


[  268  ] 


CAP.     I. 


7^  E  placltls  ubi  tenens  excipit^  quod 

fine  rege  refpondere  non  pojjtt : 

concordatum  ejl  perjiijiiciarios^  et  allot. 

faptentes  de  conjilio  regni  domini  regis 
(l),  qui  confueiudinei  et  ufum  judi- 
cicrum ha£ley:us hahuerunt  ( 7.)^quoduhi 

feaffamentum  fa6ium  fuerit  per  regem^ 
et  charta  fuper  hoc  confeSla^  tantumje 
haheat^  qucdji  alia  perfonaper  confmnle 

feoffa7nentwn  et  confmiilem  chartam  te- 
neretur  ad  warrantiarn^  jufticiarii  ul- 
teriiLS  proccdere  non  potuerunt  (3), 
ncc  hucufque  procejjerunt^  nifi  fuper  hoc 
praceptum  a  rege  hahuerint  (4),  nee 
Hjidere  pojjunt  quod prccedere  pcjint. 


(CONCERNING  pleas  where  the 
tenant  exceptcth,  that  he  cannot 
anfwer  without  the  king;  it  is  agreed 
by  the  juftices,  and  other  learned  men 
of  our  lord  the  king's  council  of  the 
realm,  which  heretofore  have  had  the 
ufe  and  practice  of  judgement,  that 
Avhere.  a  feoffment  was  made  by  the 
king  with  a  deed  thereupon,  that  if 
another  perfon  by  a  like  feoffment  and 
like  deed  be  bounden  to  warranty,  the 
juftices  could  not  heretofore  have  pro- 
ceeded any  further,  neither  yet  do  pro- 
ceed without  the  king's  commandment 
had  therefore,  neither  can  it  be  thought 
that  they  may  proceed. 

(a  H.  7.  II.  5  H.  7.   16.  9  H.  7.  ir.  ic  H.  7.  10.  Fltz.   Proced.   5,  6.  Fitz.  Travetf.  41. 


(1)  Perjufticiarios,  et  alios  fcpientes  de  ccnjilio  regvA  domini  regis.] 
Here  was  ufed  the  ancient  forms  of  parliaments,  when  the  afts 
were  Rcx  ex  coyfilio  fapientum,  life. 
Inter  leges  Ira,  At  a  parliament  holden  by  king  Inas,  anno  domini  727.  the  fla- 
an.  Dora.  727.  tvitcs  began  thns.  Ego  has  Dei  benef.cio  rex  Juafu  et  inftituto  Cenredi 
patris  mei,  Hedd^e  et  Erkenv:aldi  epifcoptrum  mcorum,  omnium  fena- 
lorum  meorum,  et  natl^majornm  fapientum  populi  mei  in  magna  fer--uorum 
Dcifnqucntia,  &c,  Hiirc  is  'the  parliament  exprefTed,  as  it  con- 
tinueth  to  this  day. 
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Has  ego  Aluredui  rex  fan5liones  in  unum  collegi,  l^c.  mult  a  tamen  '^nXsr  leges  Al«« 

^uee  nobis  minus  commoda  njidebantur  ex  con/ulto  tartim  antiquanda,   "'''  ''»'*'  *""'* 
•f       .     .  ,  .  ■'         '  ^  00m.  000. 

fartiM  innovanda  curavt. 

And  again,  Hac  funt  fenatus  confulta  ac  infiituta,  i^c,  quee  a/a- 
fientibus  recitata  fapius,  at^ue  ad  communem  regni  utilitatem  ampli- 
Jicatafunt. 

Decreta  aBaque  fuHt  hicc  omnia  in  celebri  Grantaleano  concilia,  ctii   Inte-  ieges  M. 
Waljiunus  interfuit  archiepifcopus,  et  cum  eo  optimates  et  fapientes  ab    thclftani,  anno 
i^theljiano  evocati  frequentijjimi ;  this  is  that  Grandceftier  in  Cam-   *^°'^'  94o. 
bridge  ■ihire>  of  which  the  poet  faid, 

Olim  Grantafuit  multis  urbs  inclyta  rebus. 
Nunc  etenim  magnum  nil  niji  nojnen  hahet. 

And  that  great  parliament  which  Etheldred  held,  is  called y2?-   Inter  leges  E- 
pientum  conjtlium  :  and  more  of  this  kinde  might  be  remembred.         theld red i,  anno 

(2)   ^i  confuetudines  et  ufum  jndiciorum  hailenus  habuerunt.'\   For     '"°'  '°^  * 
of  ancient,  and  at  this  time  many  of  the  nobility  arid  of  the  clergie 
Were  expert  in  the  laws  and  ciiftomes  of  the  realm,  and  had  ju-   See  the  firft  part 
diciall  places,  as  partly  hereby,  and  more  at  large  itiay  appear  in   "^  ^^'  Inftitutesj 
the  firft  psrt  of  the  Inftitutes.  ^^^-  534- 

(  3  )   Tanfum  fe  habeat,  quodji  ali.z  perfona  per  confimile  feoffamen-    j  H.  6.  56.  fie 
turn  et  conjimilem  chart  am  teneretur  ad  ixiarrantiam,  jujiic^   ui  t  erius   id}\idiC3t\ir 
procedere  non  potuerunt.]    By  this  branch,  if  the  king  give  lands   tempore  E.  i. 
with  claufe  of  an  exprefTe  warranty,  yet  the  ■  patentee,  &c.  lliall         [  269  J 
not  have  or  recover  in  value  againft  the  king,  without  fpeciall 
words  that  the  king  fhall  yeeld  lands  in  value  upon  evidion.  Sec. 
and  neverthelefle,  in  that  cafe  he  fhall  have  aid  of  the  king  by  the  a  j^  j^  ^_  jj^ 
generall  purview  of  this  law,  for  it  is  for  the  honour  of  the  king,   H.6E,  i.Rot.a. 
that  he  aid  the  patentee  with  any  records  or  evidence  that  he  hath   in  banc' VVailia. 
for  maintenance  of  the  eftate  which  he  hath  granted  and  warranted   j.       •^*  1°*, 
to  him.     *  But  if  the  king  exchange  lands  with  another  by  this    ^j  ^  [.^  '  ** 
warranty  in  law,  the  king  is  bound  to  warranty,  and  to  yeeld  in   ^  H.  7.  7,  & 
Value,  and  fo  it  was  adjudged,  Hil.  6  E.  1.  in  cammur.i  banco  Rot.  z.    15  H.  7.  10- 
William  Brewfes  cafe,  Wallia.  *"  fv^^  '^"  ^^* 

•*  If  the  king  give  lands  to  one  in  fee,  by  this  word  dedi,  this   \^  £  ^  ^^'\ 
bindeth  not  the  king  to  warranty,  and  yet  the  patentee  fhall  have   26  gi  3'.  ^c8. 
aid  of  the  king  by  the  letter  of  this  branch,  becaufe  in  that  cafe   31  Afl",  2  7  £.  3. 
another  perfon  fhould  be  bound  to  warranty  by  this  word  dedi:   7»  39^-  3-  i^* 
and  fo  it  isj  albeit  the  tenure  by  the  patent  is  to  hold  of  the  chief  ^  H.  4-  43- 
lords.  ^         ^  \\»T^^- 

•=  It  It  appear  to  the  courtj  that  the  letters  patents,  or  other  4  H.  6  29. 
caufes  of  aide  prier  be  void,  againft  law,  or  infufiiclent  in  law,  no   7  H.  6.  36. 
aid  fhall  be  granted,  for  the  hw  will  not  fiiffer  thofe  things  to  be   ^  ^•^'  ^5- 
aided  or  maintained  by  the  countenance  of  law,  which  appear  to   g'rT       '^* 
the  court  to  be  void,  againft  law,  ot"  infufEci:nt;  ubi  lex  aliquem   "iLib  •.foVo& 
cogit  ojlendere  can/am,  necejje  eji  quod  caiifa  fit  jujia  et  legitima.  n  i,  Foxlevs 

^  And  according  to  former  authorities  of  law,  fo  was  it  adjudg-  ca^'e-  Tr.  iSE.r. 
ed  43  Eliz.  in  Fcxleys  cafe,  and  that  aid  prier  ought  not  to  be  Coram  r^eRou 
ufed  for  delay  of  juftice,  fee  notable  and  ancient  records  i  and  43- Wiltfli.27E. 
VJWtxt  Jsctfamensu7n  and  charia  mentioned  m  this  chapter  mult  ad  AiT.  in  Coni' 
be  taken  for  lawful!  feoffments  and  charters,  as  in  other'cafes.  #  SufF.  Radui- 

■=  And  as  it  hath  been  faid  in  the  cafe  of  aid  prier,  fo  it  holdeth   P^"f  ^^  Mom^. 
in  all  points,  in  the  cafe  when  the  tenant  or  defendant  prayeth   Qf''"*S"^F  • 
not  in  aid,  but  a  writ  de  domino  rcge  incon/ulio  is  brought  and   dl-    e  i°a^f^h.  10^1.  "^ 
reded  to  the  judges;  if  it  appear  to  the  court,  diat  the  caufe  is   CoriregeRot.  *' 

X  2  not   86.  WiiUh. 
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Tr.  II  E.  3.  Co-  not  available  or  fufficient  in  law,  the  court  ought  to  difallow  the 

""'  'g^e  Rot.  ^j.jj^  gjj^  J.Q  proceed  in  the  caufe  ;  and  if  the  caufe  appear  to  the 

ai  E.  5. 24.44.  ^^^^^  ^°  ^^  i^^  ^^^  lawfull  (as  in  our  books  it  appeareth  to  be,  and 

2*  E.  3.  6.  not  brought  for  delay)  then  the  judges  ought  to  furceafe,  &c.  and 

25  E.  3.  4S,  ^  fo  it  was  refolved,  Mich.  34  &  35  Eliz.  in  cornvmni  banco,  between 

2R.  3.  13.  tit.  Giles  Blofeild  pP  in  ejcdione  firmie  of  the   demifc  of  Reighnold 

Q  H^7*  "^'ct^Ih  ^^^^  °^  Kent  plaintife,  and  Thomas  Havers  farmor  of  the  earl  of 

7.1.  F.N.B.    *  Arundell  defendant,  of  the  mannour  of  Winfarthinge  in  Suffolk. 

153.  f.  &  154.  ^  Upon  the  aide  prievy  or  writ,  the  award  is  quod  tenens  Jive  de- 

d.e.  Regift.220,  fendens  Jequatur  penes  domimim  regem,  and  the  tenant  or  defendant 

221. 227.  lib.  9.  Qup-ht  tQ  remove  the  record  into  the  chancer v,  and  in  cafe  of  the 

101.  16.  Anna  •  j    ,    •      ^i_        1       •                         •  1            1             ' 

BcdiiT'f.  cafe.  ^^"^  /r/fr  the  plea  is  not  put  without  day. 

f  Lib-^g.  fo.  16.  (4)   ^'Ji  fuper  hoc  pnecepturn  a  vege  habusri}itS\    This  praceptum 

Anna  Bedingf.  is  by  the  kings  writ  of  procedendo,  whereof  there  be  two  forts,  f/z. 

cafe.  10  E  3,61.  iji  loquela  et  ad  judicium,  for  the  kings  commandments  injudicial! 

V'n     'S'  ^'  prcceedinffs  are  ever  by  writ,  according;  to  the  courfe  of  the  com- 

&c.  F.NB.  153,  "'O"  '^^»  whereof  you  may  read  in  the  8  Regiiler,  r.  N.  Is.  and 

&c.  26  E.  3.  58.  our  books;  and  which    writs  the  king,  ex  merito  jujiicife,  indue 

12  H.4.  18.  time  ought  to  grant;  for  the  king  himfelf  by  the  great  charter  is 

II  H.  4.  72.  prefumed  in  law  to  fit  in  court,  and  to  fay  Nulli  've?tde?n:is,  nulli  ne- 

q  H.  6.  40.  gabimus,   ijel  differemus  jujiiciam,  t-el  reiium;  but  if  a  title   doth 

X2H.  e.Proc.g.  appear  for  the  king  to  the  polTeflion,  then  no  procedendo  Ihall  be 

Dieri.Mar.ioi.  granted. 
4  Eli.  209. 

9  Ellz.  256.  15  Eliz.  320. 


[  270  2  CAP.    ri. 

TN  cerUs  autem  cafihas^  utpote  uhi  A  ND   it  feemeth  alfo,  that  they 

rex  conjirmaverit^  vel  raiijicaverit  could    not   proceed    in   certain 

( 1 )  fa^um  alicujus  /?;  re7n  aUenam-^  csfes,  as  where  the  king  hath  confirm- 

•velrern  al'iquam  alicui conccjferit,,  qiian-  ed  or  ratified  any  man's  deed  to  the- 

turn  in  ipfo  eji  (2),  vel  ubi  charta  pro-  life  of  another,  or  hath  granted  any 

fertur^  quod  rex  tenement^  aliqucd  reel-  thing  as  much  as  in  him  is,  or  where 

^iderity  nee  clatdfula  ai'iqua  in  ca  conti-  a   deed  is   fliewcd,  and    claufe   con- 

neaturjper  quam  warrantizare  debcat  taiiicd  therein,  whereby  he  ought  to 

(3),^/  in  confimilibus  cof.busy  tjon  erit  warrantize:   and  in  like   cafes  they 

fuperfedendum  occafione  confirmationis^  fhall  not  furceafe  by  occafion   of  a 

ratipcationis^  concejfionis^  feu    reddi-  confirmation,  grant,  or  furrender,  or 

tionisy  aut  aUoru7n  confimilium^  qu'in  other  like,    but,   after   advcrtifement 

foftquam  hoc  regifuerit  QJiinfunijfine  made  thereof  to  the  king,,  they  ihall 

dilatione procedatur  (4)..  proceed  without  dehy. 

(Raft.  27.) 

30  A (T.  p.  5.  ^i )   Uli  j.^;^  confirjTia'vnit,  I'd  ratifwaiicrif.']  Here  be  three  cajes 

8  £.3.  33.  where  aid,  &c  ought  not  to  be  granted  of  the  king,  nor  the  court 
35  H*.  6*  '56.  furceafe  by  force  of  a  writ  de  dotniv.o  rege  inconfuho :  whereof  the  firll 

9  H.  6.  50,  &c.  is»  when  the  king  confirms  or  ratifies,  &c.  which  mull  fo  be  un- 

dcrflood,  when  the  confirmation  gtveth  no  cllate,  and  if  it  giveth 
any  cllate,  where  no  rent  or  fervice  is  refc;  ved,  or  where  in  like 

cafe 
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cafe  (as  hath  been  faid)  another  perfon  were  not  bound  to  war- 
ranty ;  but  if  a  rent  or  fervicc  be  referved,  and  by  the  adioa 
brought  (if  the  demandant  prevail)  the  rent  or  fervice  Ihonld  be 
defeated,  then  there  is  good  caufe  of  aide  prier^  &c.  or  if  a  com- 
mon perfon  were  in  that  cafe  bound  to  warrant)',  then  is  the  con- 
firmation in  nature  of  a  feoffment,  and  within  the  firll  chapter: 
what  hath  been  laid  ia  cafe  of  confirmation,  the  fame  holdeth  in 
cafe  of  releafe. 

(2)  Allcui  conceJJerU,  quaxtum  in  ip/o  <y?.]  Here  is  the  fccond  cafe 
where  no  aide  ought  to  be  granted,  for  the  king  granteth  but  his 
own  eftate  without  any  warranty. 

(3)  ^J^od  rex  tenermntum  aliquod  reddiderit t  nee  elanfula  aliqua  in 
ta  contineatur,  per  quam  ^warrantizare  debeat,  &c.]  This  is  the  third 
cafe  where  no  aide  Ihall  be  granted,  in  cafe  of  a  reilitution. 

(4)  Pcjiquam  hoc  regi  fuerit  ofienfum,  fine  dilatione  procedatur.^ 

Here  fome  have  fuppofed,  that  in  thefe  three  cafes  aide  ihould  be   2  H.  7. 7,  8. 

granted,  but  by  force  of  thefe  words,  that  no  fearch  flioold  be   39  ^  3'  *^  *3' 

granted,  wherein  two  errours  be  committed  :   i.  That  aide  flioold 

be  granted,  which  is  againft  the  exprefle  letter  of  the  flatute,  non 

erit fiiperjedriidum,  l^c.  and  againft  the  book  of  39  E.  3.  ubi fiipra. 

2.  That  in  cafe  of  aide  prier  of  the  king,  or  of  the  writ  de  domino 

regz  incoHjulto,  no  fearch  ought  to  be  granted,  but  onely  in  a  pe-    14  E.  3.  a.  14. 

tJtion  of  right.  9  E.  4-  32-  D'er. 

And  if  aid  had  been  in  any  of  thefe  three  cafes  erronioufly    ^5  E"^- 3*o* 
granted,  the  tenant  or  defendant  Ihould  have  a  procedendo  fine  di- 
laticru,  that  is,  without  delay,  and  of  courfe,  wMch  is  the  fenfe  of 
;hefe  words. 


CAP.     III.  [  271  ] 


D 


E detlbus  muUerum  vbi  aliqui  cuf-     /CONCERNING  the  endowment 
todes  hisreditat^  maritorton  fuo'  of  women,  where  the  guardians 

rum  cujiodiai  habent  ex  dono  vel  con-  of  their  hufbands  inheritance  have 
cejfione  regii^five  cujlodes  ran  petitam  wardfhip  by  the  gift  or  grant  of  the 
teneant^  five  haredes  diSiorum  taie-  king,  or  where  fuch  guardians  be  te- 
tnentorumvocetitur  ad  warranty  flex-  nants  of  the  thing  in  demand  ;  or  if 
(ipianty  quod  fine  r^ge  refpondere  non  the  heirs  of  fuch  lands  be  vouched  to 
pojfinty  non  idco  fitperfideatur,  quin  in  warranty,  if  they  fay  that  they  cannot 
^quela  priediii\  prout  jufium*  fuerit^  anfwer  without  the  king:  they  fhall 
prcccdatur.  not  furceafe  upon  the  matter  there- 

fore, but  fhall  proceed  therein  ac- 
cording to  right. 


(Fjtz.  Aid  de  Roi,  11,  la.  17.  30.  34.  57,  &c,) 


This  flatnte  having  not  been  pat  in  print  untill  towards  the  lat-  8  E.  3. 15.  iS  E. 
ter  partof  the  raigne  of  H.  8.  and  thereby,  as  it  feemeth,  not  'fjl*;^^^,^^^" 
corr.monly  known;  there  have  divers  aide  prayers  been  graunted  -qE.^?.*?.  ^ 
direftly  againft  both  the  points  of  the  purview  of  this  ftatute,  as  46  e!  3.*  19. 
weH  when  the  writ  of  dower  hath  been  brought  againft  the  kings  1 3  R.  2.  bre. 

X  3  erauntee  646-  11H.4. 

F.N.B.  i54.d. 


271  Statu  t.  de  Bigamls.  Cap.  4. 

grauntee  or  committee,  as  where  the  heire  came  in  as  vowchee 
4.H.  7.  I,  2.  in  his  cuftody ;  and  the  like  rule  Brian  gave  in  4  H.  7.  but  when 
8E.  z.  juftice  Townefend  remcn:ihred  him  of  this  ftatute  of  Bieamis,  the 

Dower  ico.  •  j  11 

1  ;  «  f„  ,%  ,fi     a^"'^  ^^'^5  over  ruled. 

Li.  9  to.  J.5,  le.  ,.  1    1  1       •        n  -I-  o    •     ■       1 

Anna  Beding-  And  at  the  parliament  holden  m  18  Ji.  i.  an  act  is  m  the  par^ 

fields  cafe.  liament  roll  thus  entred,  ^cd  'vidua  recipiant  dotem  de  terris  in 

Ad  Parliam.         cujhdia  regis  exifienlibus,  dcminus   rex  pracepit  jujiiciariis  de  banco, 
tent  port  feftum    qnQ^  n^idua  pcjl  mortem  'virorum  Jucrum  petant  dotem  fuarn,  iSc.  et  quod 
f  *  6  '  "  ^      '  '*   ^«/^'«^''2-f  ilUs  prccedant  fecundum  communem  legem  regni,  et  quod  par - 
iibus  faciant  debitian  jnjlicio'  ccmphmaitum. 

So  as  feeing  the  letter  of  this  chapter  of  4  E.  i.  extends  but 
where  the  king  hath  graunted  the  cullody  over,  or  where  the  heire 
came  in  as  vowchte,  this  aft  of  18  E.  i.  made  about  fourteen 
yeares  after,  addeth,  that  thefe  widowcs  fnall  recover  dower  againft 
the  heire  in  the  cullody  of  the  king,  where  the  king  graunteth 
not  the  cuftody  to  any,  but  keepeth  the  lands  in  his  owne  hands. 
And  I  am  verily  perfwaded,  that  feeing  the  graunting  of  aide, 
>vhere  no  aide  was  grauntable,  was  not  any  error  (whereby  the 
judgement  might  be  rcverfed)  fome  judges  eitlier  for  that  caufe, 
or  for  feare,  have  graunted  aide  of  the  king  in  many  cafes,  where 
it  was  not  to  be  graunted  by  law,  and  the  rather,  for  that  in  an- 
cient times  aides  of  the  king  were  little  or  no  delay  at  all;  for 
writs  Cj\  procedendo  were  fpeedily  graunted,  whereas  of  later  times 
aides  prayers,  and  fpecially  writs  de  domino  rege  inconjulto  are  ufecl 
jnecriy  for  delay  of  juflice,  and  that  for  no  fmall  time. 


C  A  P.     IV. 

T\  E  piirprcjluris  ( I ),  feu  occtipa-  /CONCERNING  purpreftures,  of 

tiofiibus  (2)   quibujcunque  fa£lh  any  manner  of  ufurpations,  ma^e 

juper  regem^Jive  in  libertatihus^  five  upon  the  king  within  franchifes,  or 

alibi  {"T^).     CcncDTilaturn  eft  quod  tern-  elfewhere,  it  was  agreed  and  deter- 

pore  regis  H.  diffnitum  erat  et  con-  mined  in  the  time  of  king  Henry,  that 

cordat\  quodubi  occupaiores  fuperjlites  v.'here  fuch  ufurpers  were  living,  the 

fuerint  [^)^rex  de  piano  refumat  *  (5)  king  {liould  refeiie  of  new  the  land  fo 

fihi  rem  taliter  ccciipatam  de  manihus  ufurped  out  of  the  hands  of  the  ufurp- 

cccupantium^   qucd  ctimn  de  Cestero  in  ers;  the  which   thing  alfo    fhall   be 

7  egno  olfervetnr.     Et  fialiquis  de  hu-  from  henceforth  obferved  in  the  realm  ; 

jufmodi     refumpiionibus     conqueratur  and  if  any  do  complain  upon  fuch  xe- 

{h)^prcut  jujlumfueritj  audiatur.  feifers,  he  fhall  be  heard  like  as  right 

•  [  272  ]  requireth. 

17  E.  2.  cap.  13.     (5  Rep.  16.  Fitz.  Dower,  160.   17  Ed.  2.  c.  13  ) 

This  aft  is  but  a  confirmation  of  a  former  flatute  made  in.  the 
'  raigne  of  king  H.  3. 

(i)  De  purpreftnris.'\  Purprefiura  commeth  of  the  French  word 
pitrprij'e,  or  pourpris,  which  fignifieth  an  inclofure  or  building,  and 
in  legall  underiianding  fignifieth  an  incrochment  upon  the  king, 
titaer  u|  on  part  of  the  kings  dcniefne  lands  of  his  crown,  which 

ar$ 
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are  accounted  in  law  as  res  puhlictr,  et  femper  fcmorabile  fult  in  emni 
npubhca  principis  patrimcuium ;  or  in  the  high-wayes,  or  in  com- 
Oion  rivers,  cr  in  the  common  ftreets  of  a  city,  or  generally  when 
any  common  nafans  is  done  to  the  king  and  his  people,  endea- 
vouring to  make  that  private,  which  ought  to  be  publique,  which 
Glanviil  very  aptly  del'cribeth  in  thefe  words,  Dicitur  emtem  pur-  Claiv.li'9.cap. 
prefiura,  vel  perprejlura  proprit,  quando  aliquid  fuper  dcminum  regem  "• 
iiymfte  occupeUur,  ut  in  dominicis  regis,  vel  in  viis  puhlicis  obftru3'y 
vel  in  aquis  publicis  tranfverfis  a  redo  cur/u,  njtl  quando  aliquis  in  ci- 
'vitate  fuper  regiam  plaitam  ediqmd  adijicando  occuparuerit,  et  gene- 
raliter  quoties  aliquid  Jit  ad  nccumentum  regii  tenementiy'vel  regime  vi^e, 
'vel  ci'uitatis. 

It  was  an  article  of  the  eyre  before  this  ad  to  enquire  De  pur-  Cap.  luoeris. 
prejhtris  fa£iis  fuper  dominum  regem,  five  in  terra,  five  in  tnari,  five 
in  aqua  dulci,fi=ve  infra  libenatem,fi've  extra. 

It  appeareth  alfo  by  Glanviil,  that  there  be  alfb  purpreftures 
^one  to  fubjeds,  but  this  chapter  treateth  onely  of  purpreftures 
done  to  the  king  and.  his  people. 

(2)  Sen  eccupaticRihus.'\  Here  occupationes  are  taken  for  ufurpa- 
tions  upon  the  king,  and  it  is  properly,  when  one  ufurpeth  upon 
the  king  by  ufing  of  liberties  and  franchifes,  which  he'  ought  not 
to  have :  and  as  an  unjuft  entry  upon  the  king  into  lands  or  tene- 
ments is  called  an  intrufion,  fo  an  nnlawfull  ufing  of  franchifes  or 
liberties  is  faid  an  ufurpation,  bat  occupationes  in  a  large  fenie  are 
taken  for  purpreftures,  intrufions,  and  uforpations. 

(3)  Seu  in  libertatibus,  finte  alibiS^  That  is  to  fay,  within  li- 
berties, or  places  that  have  francMfes,  or  priviledges,  or  widiout. 

(4)  Ubi  occupatores  furperftites  fuerint.'\  This  was  a  law  of 
great  equity,  for  it  extended  not  but  to  the  wrong  doers  them- 
felves. 

(5)  Rex  ik  piano  refumat."]   That  is,  may  clearly  refeifc.*    But 

this  is  to  be  intended  upon  due  convidion,  for  fo  faith  Glanviil,  Gianv.  ubi  fu* 
Et  qui  per  jurat  am  ipfam  aliquam  bujufmodi  feci£e  purprefuram  con-    P"^** 
viSus  fuerit,  in  mifericordia  domini  regis  remaneat,  ISc.  et  quod  occu- 
pwoit,  reddet.- 

(6)  Etfi  aUquis  de  bujufm' refumptlonibus  conqueratur,lSc.'\  And 
yet  fuch  refeifures  Ihall  not  be  finall,  but  the  party  grieved  may 
fiOmplaine  of  fuch  refeifures,  Et  prout  juftum  fuerit,  audiatur. 


CAP.     V. 
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T\  E  bigamis  ( 1 )  quos  dominus  papa 
in  conciliofiio  Lugdunenft  (  2  )  omni 
privilegio cUricali privavit^per  conjii- 
tuttonem.  inde  editam,  et  unde  quidain 
pralati  (3)  ilks  qui  effeSfi  fuerani  bi- 
gami  ante  pnsdiSiam  confiitutiorum^ 
quando  defelonia  reel  at  ifue  runt  ^  tan~ 
quam  clerices  exegerunt  fibi  liber andos  : 
concordatum  efl  et  dedaratum  coram 
rege  et  concilia  fuc^  quod  confiitutio  ilia 

intelli- 


(^ONCERNING  men  twice  mar- 
ried, called  bigamif  whom  the 
bilhop  of  Roma,  by  a  conilitution 
made  at  the  council  of  Lions,  hath 
excluded  from  all  clerks  priviledge, 
■whereupon  certain  prelates  ( when  fuch 
perfons  have  been  attainted  for  felons) 
have  prayed  for  to  have  them  delivered 
as  clerks,  which  were  made  bigami 
before  the  fame  conftitution  j  it  is 
X  4  agree 
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intelligendafit  (4),  quod  five  effeHifue- 
rintbigmni  onte  prtzdiSiam  conftitut'to- 
nem-i  five  pojl^  de  catero  non  iiberentur 
fralatisj  immofiat  eis  ju/l'icia  ficut  de 
h'lcis. 
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agreed  and  declared  before  the  king 
and  bis  council,  that  the  fame  confti- 
tution  (hall  be  underftood  in  this  wife, 
that  whether  they  were  biga7ni  before 
the  fame  conftitution,  or  after,  they 
fliall  not  from  henceforth  be  delivered 
to  the  prelates,  but  juftice  fhall  be 
executed  upon  them,  as  upon  other 
lay  people. 


(Altered  by  1  Ed.  6.  c.  12.  Raft.  106.  i  Jac,  i.  c.  ii.) 


Mirror,  ca.  3. 
de  except,  de 
Clerty. 

Brittorijfo.  II.  b. 
Flet:i,  li.  I  c.  32. 
Jl  H.  4.  10. 
18  E.  3.  ca.  3. 

2  E.  6.  C.   12. 

Stam.Pl.  Co. 

J35' 

Per  decret.  Epi- 
floP  Gregor.  9. 
liii.  6.  decretal,  a 
Bonifacio  8.  in 
'i,agdunenft 
cnnc'  edit. 
Britton,  fo.  225. 
Fkta,  li.  I.  c,  32. 
Brad.  1,4  fo. 
HI' 


Regift. 
jS  £.3.21. 
38  E.  3.  2. 
27  E.  3.  8. 
5  E.  3.  26. 
^i  H.  4.  80. 
33  E.  4.  3. 
Po(St.  et  Stud. 
J16.  F.N.B.  33. 
f.  &  35.  a. 
See  W.  2.  ca.  5. 
vex  bo  fcmeilre. 


Sfc  Art.  CJer. 
cap.  15, 

z  R.2.  cap.  6. 


(i)  De  iigamis."]  Bigamui  is  he  that  either  hath  marled  two  or 
more  wives,  or  that  hath  maried  a  widow,  as  it  appeareth  in  the 
ftatutes  of  18  E.  3.  cap.  2.   j  E.  6.  cap.  12. 

(2)  Concilium Lugdunenfe,hc.'\  The  conftitution  here  mentioned 
IS  in  theie  words,  Altercationis  antiquee  dubium  prafentis  declara- 
tionis  ornculo  decidentes  higamos  ofnni  pri-vikgio  clericali  declaramus  ejfe 
nti-datos,  et  cocrtioni  fori  J'ecularis  addiBos,  conjuetudinc  contraria  nen 
ohjiante;  ipfis  quo  que  anathemate  prohibemus  defer  re  tonfuram,  'vcl  ha- 
hiium  clericalcfn. 

This  conftitution  is  hereafter  in  this  chapter  explained. 

This  councell  was  holden  at  the  city  of  Lyons  in  France,  Bo- 
nifacius  the  eight  being  pope. 

At  the  councell  of  Lyons,  Britton  and  Fleta  fay,  at  Lateran 
faith  B radon,  the  pope  endeavoured  to  take  away  the  prefenta- 
tions  from  princes  and  lay  patrons  to  prefent  by  laps,  for  that  the 
conftitution  faith,  ^lod  collatio  benef.di  eji  res  fpiritualis,  et  aliter 
credentes  effent  htsrctici,  i^c.  and  the  common  law  faith,  that  a  pre- 
fentation  to  a  benefice  is  temporall,  and  fo  it  is  declared  by  divers 
0.&.S  of  parliament. 

At  this  councell  after  fixe  moneths  the  diocefan  Ihall  prefent : 
the  Regifter  faith,  that  to  prefent  by  laps  was  diocefanis fpecialitcr 
j}2duhii7n  after  fixe  months,  and  yet  if  after  the  fixe  moneths  ihe  pa-. 
tron  prefent  before  the  diocefan  collate,  he  ought  to  receive  bis 
clerk,  notwithftanding  the  generall  councell. 

But  when  the  kings  turn  came  to  prefent  y?^r^  corcme  by  laps, 
the  Regifter  faith,  Nullum  tempus  occurrit  regi  ex  confuetudine  hac - 
ienus  obtcnt'  in  regno  Anglice,  fo  as  the  councell  did  not  binde  the 
right  of  the  king,  nor  could  the  diocefan  prefent  by  laps  untill  it 
\>-^s  ei  indultum;  that  is,  untill  it  was  allovs'ed  to  him  by  confent 
of  the  rcalme  with  fuch  limitations  and  rcfliiftions,  and  with  bind- 
ing him  in  many  cafes  to  give  notice,  as  was  thought  juft  and  rea- 
fonable  in  fubjcfts  cafes,  for  the  better  fervice  of  God  and  inftruc- 
tion  of  the  people.  But  the  king,  who  is  fupremm  dominus,  lofeth 
not  his  pnfentaiion  by  any  laps  at  all,  the  faid  conftitution  not- 
withilanding. 

(3)  Unde  quidam pralati,  SfC."]  Certain  prelates  did  interpret 
the  faid  genera!]  councell  to  extend  onely  to  fuch  as  became  bigaini 
after  the  councell,  and  they  challenged  fuch  clerks,  as  were  higami 
before  that  councell,  when  they  were  arraigned  for  felopy,  and  re- 
quired to  have  delivery  of  them. 

But  hath  the  parliament  power  in  thefe  cafes  to  make  declara- 
tions? yea,  and  in  greater,  for  by  authority  of  parliament  it  was- 
7  declared. 
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declared,  that  Urban  the  twelfth  was  duly  elefled,  and  ought  to 
be  accepted  pope ;  the  truth  is,  that  the  cardinals  forfook  Urban, 
and  accepted  Clenaent  the  feventh,  therefore  it  was  enadled  that 
all  benefices  and  pofTefiions  of  cardinals  rebels  within  England 
(hould  be  feifed,  &c. 

This  fchifme  between  thefe  two  popes  continued  39  years,  till 
the  councell  of  Conftance,  one  curfing  and  warring  with  another, 
in  fo  much,  that  by  reafon  of  this  fchifme,  above  200,000  Chrif- 
tians  were  miferably  flain,  this  Urban  drowned,  five  cardinals  flew 
the  bifhop  of  Aquitane,  gave  authority  to  Spencer  biftiop  of  Nor- 
wich againft  Clement  the  anti-pope. 

(4)  Concordat  urn  eft  et  declaratum  coram  rege  et  concilio  fuo  quod 
conftitutio  ilia  intelligendafit.']  Here  the  king  by  advife  and  coun- 
fell  of  his  high  court  of  parliament  doth  expound  and  explain  this 
conftitution  made  at  the  laid  generall  councell,  and  declareth  where 
clergy  fhould  be  taken  away  in  refpeft  of  bigamy. 

And  this  interpretation  of  the  parliament  was  againft  the  prac- 
tife  of  the  prelates,  as  before  it  appeareth,  and  contrary  to  the 
cuHome  before  ufed,  as  by  the  conftitution  it  felf  appeareth. 

But  the  true  caufe  of  this  declaration  by  aft  of  parliament  was, 
that  feeing  the  judges  of  the  common  law  were  judges  of  allow- 
ance or  difallowance  of  clergy  to  him  that  was  arraigned  of  fe- 
lony, and  that  the  faid  conftitution  tpoke  away  the  priviledge  of 
clergy,  and  byconfequent  the  life  of  man,  the  judges,  before  they 
allowed  of  the  faid  conftitution,  would  liave  it  declared  by  authority 
of  parliament. 

This  law  to  deprive  men  that  were  bigami  of  the  priviledge  of 
their  clergy  was  complained  of  in  parliament,  in  51  E.  3.  and  by 
king  E.  6.  in  ths  firft  year  of  his  raigne  wholly  abrogated  and 
taken  aw^y. 

It  fell  out  at  this  'councell  of  Lyons  mentioned  in  our  aft  (as 
our  hiftories  report)  that  the  popes  wardrobe  in  that  city  (where- 
in was  that  deteftab'e  charter  which  king  John  made  to  the  pope 
to  bring  the  crown  of  England  in  fervage  to  the  fee  of  Rome) 
then  was  wholly  confumed  with  fire ;  a  divine  and  fiery  revocation 
of  that  molt  unjuft  and  forcelelTe  charter,  as  was  unanimoufly  re- 
folved  both  in  parliament  and  elfewhere. 


Thewike 
Cr»mz. 


12  E.  3.  Cor. 
117.   34  H.  6. 
42.  9  E.4.  29. 
22  E.  4   Coron. 

44.    1 5  H.  7.  g. 


Rot.  Pari.  51  E. 

5.  nu.  63.   lE. 

6.  c.  12. 


Wjlliatn  Thorn, 
Thomas  Sprottc, 
&c. 


Rot.  Pari,  anno 
4x5  E.  3.  nu.  8. 
Rot.  clauf. 
3E.  I.  mcmb.  9. 
in  fchedula. 


CAP.     VI. 


T  N  chartts  autem  uhi  contlnentur 
(dedi  et  conce(Ji  tale  tenementum 
fine  homagio  ( 1 ),  vel fine  daiifula  qua 
cent'tnetwarrantiam^  et  tcnend'  de  dona- 
toribus  et  haredibus fu'ts  ( 2 )  fer  cerium 
fervitium)  concordat'  eji  per  eofdem 
jufticiar^  (3),  quoddonatores  et  haredes 
fui  teneaniur  ad  vjarrantlam.  Ubi 
autem  contineniur  (dedi  et  concejfi^  iffc.) 

Unendum  de  capitalibus  dGmln'is fiodi^ 

aut 


T  N  deeds  alfo  where  is  contained 
dedi  et  canceffi  tale  tenementum 
without  homage,  or  without  a  claufe 
that  containeth  warranty,  and  to  be 
holden  of  the  givers,  and  their  heirs, 
by  a  certain  fervice ;  it  is  agreed,  that 
the  givers,  and  their  heirs,  (hall  be 
bounded  to  warranty.  And  where  is 
contained  dedi  et  concejfi^  &'c.  to  be 
holden  of  the  chief  lords  of  the  fee,  or 

of 
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aut  de  aliisy  quam  de  feoffatoribus^  vel  of  other,  and  not  of  feoffors,  or  of 

haredibus  fuis,  nulla  fervitio  fibi  re-  their  heirs,  referving  no  fervice,with- 

tenio,  fine   homagio  *,   vel  fine  di^a  out  homage,    or   without  the  fore- 

claufula     warrantlay     haredes     fui  faid  ciaufe,  their  heirs   fhall   not  be 

tion  tsneantur  ad  warrontiam.      Jpfe  bounden  to  warranty,  notwithfiandino- 

iamenfeojfator  in  vitafua  (4)  ratione  the   feoffor  during  his  own  hfe,  by 

doniproprii  teneiur  warrantizare  (5).  force  of  his  own  gift,  (hall  be  bound 

PradiSi'    autem    conjiitutiones    editts  to  warrant.     All  thefe  conflitutions 

fuerunt  apud  Wejljnonajlerium  in  par-  aforefaid  were  made  at  Weflminfter,  in 

Itamento  pojl  fcjlum  SanSii  Michaelis^  the  parliament  next  after  the  feafl  of 

anno  regni  regis  E.filii  regis  H.  quar-  St.  Michael,  the  fourth  year  of  the 

py  et  extunc  locu7n  haheant.  reign  of  king   Edward,  fon  of  king 

Henry;  and  from  that  time  forth  they 

ihall  take  effea. 

(Dyer  15,  asi.  i  Rep.  i.  i.  3  Rep.  58.  4  Rep.  81.  5  Rep.  17.  8  Rep.  51.) 

There  be  two  branches  of  this  a£l,  and  two  confequcnts  there- 
upon, the  firft  branch  is,  that  where  dedi  is  contained  in  a  deed 
(albeit  there  be  no  other  warranty)  to  hold  of  the  donor  and  his 
heires  (as  at  the  making  of  this  adt,  'viz.  in  4  E.  i.  a  man  might 
have  done)  there  the  feofl'or  and  his  heires  had  beene  bound  to 
warranty,  and  this  was  the  common  law;  for  where  dedi  is  accom- 
panied with  a  perdurable  tenure  of  the  feoffor  and  his  heirs,  there 
i/edi  importeth  a  perdurable  warranty  for  the  feoffor  and  his  heires 
Olanv.  1. 7.  c.  2.  to  the  feoffee  and  -his  heirs ;  and  herewith  agreeth  Glanvill,  Te- 
ncntur  autem  harcdcs  donalcriim  dotzaticnes  et  res  donatas  Jicut  ratio- 
nabiliter  faila  funt,  illis  q^uibus  facia  funt,  et  haredibus  fuis  nfjar- 
ratitizare.  ^ 

Bracton,  lib.  5.  And  Brafton  herewith  agreeth  faying,  Et  fiendum  eji  quod  ad 
fel.  j88.  b.  cmnes   chartas  de  fmplici  donatione  competit  tenenti  ■■warranti^atio,  ef 

ter.eniur  donatores  et  eorum  haredes  ad  nvarrantiam,  f  bora  nngrua, 
et  rnodo  debito  cum  prcfecutione  competent i  njocati  fuer'  ad  tvarrantiaKz,, 
nifi  forte  in  charta  de  feojf amenta  contrarttan  exprimitur.  And  lU 
thofe  dftyes  regularly  the  donee  did  hold  of  the  donor,  unlefie 
there  were  a  fpeciall  limitation  to  the  contrary.  And  when  the 
31  E. !.  Vow-  fcoffement  was  made  by  this  word  \_dcdi'\  to  hold  of  the  donor  and 
cher  290.  };iig  heires,  then  he  and  his  heires  are  bound  to  warranty. 

20  E  -.  Count.  The  confequent  is,  that  although  there  be  an  exprefle  warranty 
sie  garr.  7.  contained  in  the  deed,  yet  that  lakcth  not  away  the  warranty  that 

31  E.  3.  Vow.     js  wrought  by  fo;-ce"of  d:di,  but  the  feoffee   may  take  advantage 
a36.  Li.  4.  81      either-  of  the  one,  or  the  other  at  his  pleafure. 
Nokes  ca  e.  ^^^  fecond  branch  is,  that  where  dcdi  is  containe4  in  the  deed, 

to  hold  of  the  chiefe  lord,  and  not  of  the  feoffor,  there,  although 
there  were  no  other  warranty  in  the  deed,  the  feoffor  (hall  be  bound 
Britton,fo.88.b.   to  warranty  during  life.     IJritton  faith,   S,i  le purchafor foit  del  done 
challenge  in  fa  feijin,  ft  ert  le  donor  tenu  de  garraf.ter  auter  Jon  done 
tant  come  il  lu^jera,  tout  ne  foit  a  ceo  oblige  per  efpecialtie  de  efcript 
tout  face  le  purchafor  de  ceo  hojnage  a  autcr  que  al  donor,  ficome  cil  chiefe 
Seigniour. 
31  E.  I,  Vow-         If  the  gift  hz  made  to  hold  of  the  chiefe  lord  of  the  fee,  then 
Cher  ago.  dedi  bindes  none  to  warranty,  but  him  that  made  the  gift. 

6E.  a.  Vowch.  And  it  is  to  be  known  that  fiiice  the  G::itule  of  quia  emptofes, 
458.  79  E.  3.'  18  £.  I.  the  feoffee  in  fee  fimple  doth  hold  of  the  chiefe  lord,  and 
la  z  H.  7.  7.  therefore 


Cap.  6.  Statut.  de  Bi^mls.  f^TS 

therefore  at  this  day  in  that  cafe  tas  feoffor  is  onely  bound  to  6  H.  7.  a. 

warranty  during  his  life ;  bac  if  a  man  at  this  day  give  lands  in  Y"  ^"  ^'  ^''"°'* 

taile  by  the  word  Jedi,  the  donor  and  his  heires  are  bound  to  war-  ^^^V'J^]  ^^ 

ranty ;  and  fo  it  is  of  a  leafe  for  life,  referving  a  rent,  though  it  APT.  ^'z.  1*8  E.  3. 

be  without  deed.  _  S.  14H.  6.25.' 

The  confequent  hereupon  is,  that  llbeit  there  be  in  this  cafe  of  6H.7  z.  10H.7. 

the  fecond  branch  an  expreffe  warranty,  the  feoffee  may  take  ad-  l'^y'^'D]l^^\ 

vantage  of  the  one  or  the  other,  as  upon  the  firft  branch  hath  been  Nokes  cafe 

faid.     See  for  this  Nokes  cafe  abovefaid.  ubi  fupra. 

(1)  Sine  hcmagio.']     The  law  was  generally   holden  in   thofe  Braa.l.f.f.^Sg. 
dayes,  that  homage  being  parcell  of  the  tenure  referved  to  the  FIcta,li.6.  C.Z3. 
feoffor  and  his  heires,  imported  a  warranty  to  the  feoffee  and  his  The^rft  part'of 
heires,  and  fo  much  is  implied  by  thefe  words  in  this  ad,  Jine  bo-  ths  Inftitutes, 
magic,  that  is,  without  any  warranty  by  reafon  of  homage,  but  that  cap.  Homage 
was  ever  intended,  fo  long  as  the  tenancy  continued  *  by  defcent  Aunceft.  fed. 
in  blood  of  the  firft  purchafer,  for  if  the  tenement  were  tranf-  ^^2'  r-       c.  -i 
ferred  out  of  his  blood  by  feoffment,  or  any  other  tranflation,  in         1-     '     J 
that  cai'e  the  tenant  ihould  vouch  his  feoffor  or  his  heirs,  if  he  had 

any  warranty,  but  not  in  refpecl  of  the  homage:  and  that  this  was 
the  ancient  law,  appeareth  by  Glanvile,  who  faith.  Si  aliqiiis  alicui   G'anv.  U.  9.C.4. 
doncnjerit  aliquod  tenementum  pro  fer-vitio  et  bomagio  fuo,  quod  pcjtea    ^4  H*  °*  ^5* 
alius  'verjits  euni  dirutionaverit,  tencbitur  qutdem  dominus  tenementum 
id  ei  icarraniizare,   fel  ccmpctens  excamhiian  ei  reddere.      Secus  eji 
tamen  de  eo,  qui  di  alio  tenet  feodum  fuum  Jlcut  hareditatem  fuam,  et 
Wide  fecerit  homagium,  quia  licet  is  terram  illam  amittat,  non  tenebitur 
dominus  a^  ef:hamhium ;  and  this  is  fignified  in  the  doing  of  ho- 
mage, Homagium  Ji  dominus  recipere  'voluerit,  tunc  in  Jignum  ^jjar- 
ranti^  acquietationis  et  def-cnficnis  menus  tenentis  infra  manus  fuas  te- 
Tiere   debet,  dum   tenens  profert  njerla   bomagii.     And   this  day   it   V'ide  ths  firft 
holdeth  in  cafe  of  homage  aunceftrell.  part  of  the  In- 

(2)  De  dor.atoribus  et  h^redibus  fuis.]    So  it  is  if  a  body  poli-   *'"'''"  "'*'  ^""^ 
tique  or  incorporate  had  by  deed,  wherein  dedi  was  contained,   ^'    -i.Vouc    r 
infeoffed  another  to  hold  of  him  and  his  fucceffors,  this  had  created 

a  like  warranty,  as  in  this  aft  is  mentioned. 

(3)  Conccrdaium  eft  per  eofdem  jufticiarios.'\  That  is  (as  hath 
been  faid  before)  enatled  according  to  the  advice,  and  relolutioa 
of  the  ju dices. 

(4)  Ipfe  ta^nen  fecffator  in  'vita  fua."]  The  letter  of  this  afl  ex- 
tends  but  to  the  feotibr  upon  a  ft;offment  made,  but  if  dedi  doth 
enure  by  way  of  releafe  or  confirmation,  it  importeth  a  warranty 
during  the  life  of  him  that  makes  the  deed ;  fo  it  is  if  a  reverfion 
expectant  upon  an  eftate  for  yeers,  life,  or  in  tail  be  granted  by 
this  word  dedi,  and  attornment  had,  here  dedi  doth  import  a  war- 
ranty, though  the  ftate  pafTeth  not  by  way  of  feoffment ;  fo  it  is 
of  a  rent,  of  an  advowfon,  or  the  like. 

i3ra£ton  faith.  Si  vera  cbarta  fuerit  de  confirmatione,  non  fequitur  Braft.  ubi  fupra. 
inde  luarrantizatio,    nijt  in  fe  contineat   donaticnem',  ui  ft    dicatur,  4?  E.  3.  2.  a. 
do,   et    confirmo  tali   et   haredibus  fuis,  l3c.      If  a   man    by   dedi   ^"^  ^"  ^'  ^^ 
letteth  land  for  life,  by  this  the  leffee  (hall  vouch  the  lefTor  (chough 
the  reverfion  be  granted  away)  and  ye:  the  leffor  is  not  properly 
feofator. 

(5)  Raticne  doni  prcprii  tenefur  tvarrantizare.]  Albeit  in  two  iiH.  6.  41. 
places  before  in  this  att  dedi  et  concejji  are  coupled  together,  yet  11H.4.  41. 
thefe  words  ratione  doni  prcprii  do  appropriate  the  warranty  to  dedi  '+ "*  ^-  *5- 

o"cb';  13^.  lu 
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onely ;  and  agreeable  to  this  expofition  in  our  books  Is  the  com-* 
mon  and  conftant  opinion  of  learned  men  at  this  day. 

^9  E.  3.  26.  Two  jointenants  make  a  feoffment  in  fee  by  this  word  Mi,  the 

one  dyes,  the  furvivour  fhall  be  vouched,  and  render  in  value  for 

II  H.  7.  13.  the  whole;  for  thougft  the  ftate  paffed  from  both,  and  the  ftatute 
faith,  ratione  dotii  proprii,  yet  each  of  them  did  warrant  the  whole 
by  this  word  iiedi,  otherwiie  the  furvivour  ought  not  to  have  yeeld- 
ed  the  whole  in  value,  as  it  hath  been  adjudged ;  and  the  rcafon 
is,  for  that  the  heir  of  the  jointenant  that  dieth  cannot  be  bound 
by  the  warranty  created  by  this  word  dedi. 

But  if  two  jointenants  make  a  feoffment  in  fee,  with  an  expreffe 
warranty  for  them  and  their  heirs  to  the  feoffee  and  his  heirs,  and 
the  one  of  them  dye,  the  furvivour  fhall  not  be  vouched  alone, 
but  the  heir  alfo  of  the  other,  and  the  recompence  in  value  fliall 
]ye  equally  upon  them  ;  but  if  the  one  of  them  have  nothing,  the 
other  fhall  anfwer  the  whole ;  for  it  is  a  maxime  in  law,  ^ando. 
de  una  et  eadem  re  duo  cnerabiles  exijiunt,  unus  pro  infujjicientia  alterius 
de  hiiegro  onerabitur.  But  in  the  faid  cafe  of  dcdi,  the  furvivour 
was  onely  chargeable  with  the  warranty. 


^^^STATUTUM    de    GLOCESTER. 


Edilum  Ajino  6  Edv/.  I. 


THIS  parliament  was  holden  at  Glocefter  bordering  upon  Wales,  for  the 
better  prefervation  of  peace  in  Wales,  Lluellin  prince  of  Wales,  and  the 
Welfh-men  being  a  little  before  this  parliament  brought  to  quietneffe. 

T  A N du  grace  M.  CC.  Ixvii.  (i)ct  dd  ralgne  le  roy  Ed.  fits  le  roy  Henry^ 
v't.  a  Gloucejire  le rnoys  Dauguji^  purview  anterriefme le  roy^  pur  amcndement 
de  [on  ro'ialme^  et  pur  plus  pleiner  exhibition  de  droit  [2)  ficome  le  profit  doffice 
demaunde-,  appelles  les  pluis  difcreetes  de  fon  roialme^  auxibien  des  greinders  come 
des  meinders.  Ejlablie  ejl  et  concordantment  ordaine^  que  come  mejme  le  roialme 
en  ph-ifours  divers  cajesy  auxibien  des  franchijes^  come  dauters  chofes^  en  les  quels 
ley  avant  fiallit^  et  a  efihever  les  trejgreves^  damages.^  et  les  nient  numerables  dif- 
herifi:)ns^  les  quels  icel  maner  default  de  leyfiji  a  la  gent  du  roialme.^  eit  mejlier  de 
divers  fuppletions  de  ley^  et  de  novels  purveiances :  les  ejlatutes^  ordcinmentSy  et 
purveyances  fuis  efcriptes  de  tout  la  gent  de  la  roialme  defiormes  foient  firmement 
gardes^  come  prelates'^  countees^  barons^  et  auters  del  roialme  clament  daver  divers 
franchifes.^  et  les  quels  examiner'  et  judger\  le  roy  a  mefmes  les  prelates^  counteesy 
barons.^  ct  auterSy  avolt  done  jour.  Purvictu  ejiy  et  concordantment  grante^  que 
les  avantd'its  prelates^  countees,  barons^  et  auters  eel  maner  de  franchife  ufenty  ijjtnt 
fue  rien  ne  lour  accrejer  per  ufurpation,  ou  occupation^  ne  rien  fur  le  roy  occu- 
pientyjefque  al  prochein  venue  ceo  roy  per  le  countie,  ou  a  le  procheine  venue  des 
jujiices  errantsy  as  common  plees  en  mefne  le  countie,  oujfques  le  roy  commande 
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muter  chefe :  Jave  k  droit  le  roy  crnne  il  en  voudra  parler^  fohnque  ceo  que  il  eit 
contenue  en  le  briefs  le  roy.  Et  de  ceofoient  maundes  brief es  as  vifcontes^  bailifesy 
ou  outers  furchefcun  demandant.  Etfoit  la  forme  del  briefe  change^  *  folonqi  la 
diverfttie  des  franchifes^  les  quels  chefcun  claime  daver.  Et  les  vifcontcs  per 
touts  lour  bailliesf errant  communement  cryer^  cejlafcavoire,  en  cities,  burghes,  et 
lilies  nurchandes^  tt  aylors^  que  touts  ceux  que  afcuns  franchifes  claiment  aver 
per  les  charters  Us  predeceffors  le  roy^  royes  Dengleterre,  ou  en  autcr  maner,  foient 
devant  le  roy^  ou  devant  juflices  en  eire  a  certaim  jour  et  lieu,  a  monjlrer  quel 
manner  de  franchifes  ils  claimant  daver,  et  per  quel  garrant.  Et  les  vifconts 
mefmes  donques  ferront  illonq;  perfonalment,  ou  lour  bailifes  et  miniflers  a  certifier 
le  roy  fur  les  avantdits  franchifes,  et  outers  chofes  que  celks  franchifes  toucbent. 
Et  cefl  crie  dejire  devant  le  roy  conteigne  garnifement  dee  iij.  femaignes.  Et  /« 
mefine  le  maner  ferront  les  vifconts  crier  en  oyer  de  juflices.  Et  in  mej'tne  le  ma- 
ner  ferront  ils  perfonalment,  ou  lour  bailifes,  et  lour  nnnijlers,  a  certifier  lesjuf- 
iicesde  tiel  maner  de  franchifes,  et  des  auters  chofes  que  celles franchifes  totuhent, 
Et  cefl  crie  conteigne  garnifement  de  quar ante  jours,  ficome  le  common  fumtmns 
contient:  iffint  que  fi  la  partie,  que  claime  daver  franchifes,foit  devant  le  roy,  ne 
£}it  paz  mis  en  defaut  devant  les  juflices  en  eyre,  pur  ceo  que  le  roy  de  fa  grace 
efpeciall  ad  grant,  que  il  gardera  la  partie  de  dammage  quant  a  eel  ajornement. 
Etfi  eel  party  foit  impled'  fur  tiels  maner s  de  franchifes  devant  un  payer  de  juf- 
tices  avantdits,  mefmes  les  juflices  devant  les  queux  la  partie  ejl  en  plee,  garderent 
le  partie  de  dammage  devant  auters  juflices,  et  devant  le  roy  luy  mefme,  rnefq,  il 
fache  per  les  juflices,  que  le  partie fuit  en  plee  devant  eux,  ficome  il  eji  avantdit. 
Et  ft  ceux  que  tiels  franchifes  claiment  aver,  ne  veignent  paz  al  jour  avantdity 
donques  foient  les  franchifes  en  ncfme  de  diflrefje  prifes  en  la  maine  le  roy  per  le 
vifcont  del  lien^  iffint  quils  tiel  manner  de  franchifes  ne  ufent,  jefques  ils  veigne  a 
receiver  droit,  Et  quant  ils  veignent  per  eel  dijlres,  lour  franchifes  eux  joient 
replevies  fits  les  demand,  les  quels  replevies  refpoignent  maintenant  in  la  forme 
ovantdit.  Et  peradventure  les  parties  exceptent,  quils  ne  debuient  nient  de 
ceo  refpondre  fans  briefe  original,  donques  fil  puiffe  eflre  fure  que  eux  de  lour 
proper  fait,  eient  ufurpe  ou  occupy  afcuns  franchijcs  fur  le  roy,  oufur  fes  pre- 
deceffors,  dit  lour  foit  que  maintenant  refpoignent  fans  briefe,  et  puis 
refceivent  judgement,  Jicome  le  court  le  ny  agardera.  Et  fds  diont  [  279  J 
eujler,  que  lour  ancefler,  ou  lour  anceflers  de  mef/nes  les  franchifes 
morront  feifies,  foient  oyes,  et  maintenant  fit  le  verity  enquife,  et  folor.que  ce9 
aillent  les  avant  en  le  befoigne.  Et  Jilfoit  trove  que  lour  anceflers  ent  moruji 
feifie  :  donques  eit  le  roy  briefe  original  defa  chancery  en  forme  fait  de  ceo.  l^ 
roy  mande  falute  au  vifcount :  fummones  per  bene  fummonours  un  tiel,  que  il  foit 
devant  nous  a  tiel  lieu  en  nofire  prockcin  vnue  en  eel  countie,  ou  devant  nous 
juflices  a  primer  ajfifes,  come  ils  en  celles  parties  veindront^  a  monjlrer  per  quel 
grant  il  claime  daver  quitance  de  torn'  purj'cy  ou  pur  fes  homes  per  tout  noH^e 
roialme  per  continuation  apres  la  mart  iie!ja,'is  fn  predeccjjor.  Et  eiets  les  fum- 
monours et  ceo  briefe.  Et  fi  les  parties  veigr.o.'it  al  jvur,  refpoignent,  et  foit  reply 
et  judge.  Etfils  ne  veignent,  nefoy  efloinent  devant  le  roy,  et  fi  le  roy  demur r a 
oufler  en  eel  county,  foit  commande  au  vfccnt  que  il  le  face  vener  al  quart  jour, 
A  quel  jour fils  ne  veignent,  et  le  roy  demur  r*  cnfier  en  eel  crunty,  f't  fait f.corne 
en  eyre  de  juflices.  Etfi  le  roy  depart  del  countie,  fsient  les  parties  ajornes  a 
briefe  jour,  eteint  reafonablesdclaies,juxte  Us  difcretions  desjufiices,  ficome  ena^ion$ 
perfanal.  Et  les  juflices  en  ryre  facent  de  ao  en  lour  oyers  folznqu;  krdeinment 
cvantdit,  ct  folor.que  ceo  que  tiel  maner  de  plees  debuient  eft  re  d-duci.  En  cytr  de 
pleints  faits  et  affaires  des  baihfi  le  roy,  ct  Jjutin  lAifsfoit  fait  f-jhnq.ie  lor- 
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detriment  avant  fait  de  ceo^  etfolonque  les  enquejis  de  ceo  avant  pri/eSy  it  de  ce$ 
ferront  lesjujiicesen  eyrefolonque  ceo  que  k  roy  lour  ad  enjoynt^  etfolonque  les  articles 
que  le  roy  lour  ad  I'tvere.  Vide  tout  ceo  in  Latin  pluis  plaine  30  E.  I.  leftat* 
de  Quo  warranto,  tit.  Franchifes  5. 

[Thefaidjlatute  of  Quo  Warranto,  being  necejfary  to  the  intelligence  of  oitf 
author's  comment ary.^  is  here fubjoined.'\ 


A' 


fNNO  Domini  M.CC.LXXVUL 
regni  auicrn  domini  regis  E.fcxtOy 
apud  Glscsjh  menfe  Augufti^  prcvi- 
dente  ipfo  domino  rege^  ad  regni  fui 
Anglits  meliorationem^  et  exhibitione?n 
jyfiice  pleniorem^  prout  regalis  c-fflcii 
expofcit  utilitas,  convocatis  difcretio- 
ribus  ejufdem  regni^  tarn  ex  mnjoribus 
quam  fninoribus^  flaUdiim  eji-y  concor- 
datum  et  ordinatujn^  qwd  cum  rcgnum 
AngUe  in  diverfs  cafihus-,  tarn  fuper 
libertatibus,  quam  in  aliis  in  quihus 
prius  lex  deficiebat^  ad  evitand^  in- 
collarum  damna  gravifjima^  et  exhere- 
dationes  innumerabiles,  quts  hujufmodi 
legum  defe£ius  induxerat^  diver/is  le- 
gum  fupplttionibiis^  ct  novis  quibufdam 
provifionibus  indigeat^  proviftones-)  or- 
dinationeSf  etjiatuta  Jubjcripta  ab  otn- 
ribus  regni  fui  incolis  de  cetera  fir- 
miter  ac  inviolabiliter  ohferventur. 
Cum  prflatiy  comitcs^  baroneSf  et 
alii  de  regno  nojiro  diverfas  Uhcrtatcs 
habere  clamant,  ad  quas  examinand' 
et  judica7jd^  rex  hujufncdi  prelatis-^ 
conH^  haron^f  et  aliis  diem  prefixenitj 
provif.  eji^  et  concordltcr  concrjjum 
(4),  quod  dicli  prelati^  com\  baron\ 
et  aliiy  hujufmodi  lihertatibus  vtan- 
tur  (3)  in  forma  brevis  jidfcripti  (5); 


'T'HE  year  of  our  Lord  M.CC* 
*  LXXVIIL  the  fixth  year  of 
the  reign  of  king  Edward,  at  Glou- 
cefler,  in  the  month  of  Auguft,  the 
king  himfelf  providing  for  the  wealth 
of  his  realm,  and  the  more  full  mi- 
niftration  of  juftice,  as  to  the  office 
of  a  king  belongeth  (the  more  dif- 
crcet  men  of  the  realm,  as  well  of 
high  as  of  low  degree,  being  called 
thither)  it  is  provided  and  ordained^ 
That  whereas  the  realm  of  England 
in  divers  cafes,  as  well  upon  liberties 
as  otherwife,  wherein  the  law  failed, 
to  avoid  the  grievous  dammages  and 
innumerable  difherifons  that  the  de- 
fault of  the  law  did  bring  in,  had 
need  of  divers  helps  of  new  laws, 
and  certain  new  provifions,  thefe 
provifions,  ftatutes,  and  ordinances 
underwritten  (hall  from  henceforth 
be  ftraitly  and  inviolably  obferved  of 
all  the  inhabitants  of  his  realm.  And 
whereas  prelates,  earls,  barons,  and 
other  of  our  realm,  that  claim  to 
have  diyers  liberties,  which  to  ex- 
amine and  judge,  the  king  hath  pre- 
fixed a  day  to  fuch  prelates,  earls, 
barons,  and  other ;  it  is  provided 
and  likewife  agreed,  that  the  faid  pre- 
lates, earls,  barons,  and  other  Ihall 
life  fuch  manner  of  liberties,  after  the 
form  ot  the  writ  here  following: 


per   chartas  progiUiitoj'um   nojtrorian  regum  Anglicc  habere  clamant^  ad  quas 
examinandas  et  judicandas  dii?n  ^rafixerimus  in  codem  parliaments,  lihertatibus 


a/is  taliter  uterentur,  quod  nihil  jibi  per  tfurpatlomm  feu  occupationem  ac- 
crefcerentf  nee  aliquid  fuper  nos  occupaicnt.,  tibi  precipimus^  quod  cmnes  illos  de 
comitatu  tin  liber tuiibus  fds  quibus  kucvfque  rathnabiliter  ufi  funt  (8)  uti  ct 

gaudere 
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^audere  perrmttdi  infornia  pradi£Ia^  ufque  ad  prox:mum  adventum  no/trum  p^r 
comitatum  pradi^fumy  vel  ujque  ad proximum  adventum  jujUciariorum  itineran" 
tium  (9)  ad  omnia  placita  in  comitatu,  vel  donee  aliud  inde  praceperimus : 
falvojemper  jure  nojlro  cum  inde  loqui  voluerimus,     Tejie^  i^c. 


Eodem  modo  et  in  eadem  forma  di- 

rigantur  brevia  vie*  et  aliis  ballivis 

pro  quolibet  petente.,  et  mutetur  forma 

ftcundum  diverfttatem  libertatisy   qua 

quis  habere  clamatjjic  : 


In  like  manner  and  in  the  fame 
form  writs  (hall  be  directed  to  ihe- 
rifFs  and  other  bailiffs  for  every  de- 
mandant, and  the  form  fhall  bs 
changed  after  the  diverfity  of  the  li- 
berty which  any  man  daimeth  to 
have,  in  this  wife : 


Rex  vie*  falutem.  Pracipimus  tibi,  quod  per  tot  am  ballivam  tuam^  videli- 
cety  turn  in  civitatibus,  quam  in  burgisy  et  aliis  villis  mercatoriisy  et  alibi,  puh* 
lice  proclamari  faciaSy  quod  omnes  illi  qui  aliquas  Ubertates  per  chartas  pro-* 
genitorum  nojlrorum  regum  AnglnSy  vel  alio  tnodoy  habere  clamxinty  Jint  coram. 
ju/iiciariis  no/iris  ad  primam  ajjifamy  ad  ojiendendum  cujufmodi  Ubertates  ha- 
bere clamanty  et  quo  warraniOy  et  tu  ipfe  fis  ibidem  perfonaliter  una  cum  bal- 
livis et  mini/Iris  tuis,  ad  certijicandum  ipfos  jujiiciarios  nojlros  fuper  his  et 
aliis  negociis  illud  tangentibus. 


JJia  claufitla  de  libertatibus  quefic  in- 
cipit,  Precipimus  tibiy  quod  publice  pro~ 
elamari  fac'y  ^c.  ponitur  in  brevi  de 
communi  fumm'  itin*  ju/iic%  et  habeat 
premunitionem  quadraginta  dierum[  10) 
^cut  communis  fummonitio  habet :  ita 
quod  Ji  pars  aliqua,  q.  clamat  habere 
Ubertatemy  fuerit  coram  regey  non  po- 
natur  in  defalta  coram  aliquibus  juf- 
ticiariis  in  fuis  itineribus,  eo  quod  rex 
de  gratia  fua  fpeciali  concejjit  confer- 
vare  partem  tllam  indemnemy  quo  ad 
illam  ordinationem.  Et  Ji  pars  ilia  Jit 
tn  placito  fuper  bujufmodi  libertatibus 
coram  domino  pari  jujiic*  prediiiorumy 
iidem  jujlic^y  coram  quibus  pars  ilia 
Jit  in  placitOy  confervabunt  earn  indem- 
nem  coram  aliis  jujiiclariisy  et  rex 
etiam  coram  ipfoy  dum  tamen  conjiiterit 
per  jtyliciarios  quod  fic  fuerit  in  pla- 
cito coram  ipfsy  ficut  predi£ium  ejl, 
Et  ft  pars  predicla  fuerit  coram  regiy 
ita  quod  ad  diem  coram  jujiic*  predl^is 
in  itineribus  fuis  ejfe  non  pojfty  rex  bu- 
jufmodi partem  indemnem  confervabit 
coratn ju/iiciariis  predicfis  in  itineribus 
fuis  ad  diem  ilium  quo  fuerit  coram 
rege.     Et  fi  ad  diem  ilium  ncn  ve- 

neritt 


This  claufe  of  liberties,  that  be- 
ginneth  in  this  wife,  Pracipifnus  tibiy 
quod  publice  proclamari  facias,  t5fc. 
is  put  in  the  writ  of  common  fum- 
mons  of  thejuftices  in  eyre,  and  (hall 
have  a  premonition  by  the  fpace  of 
forty  days,  as  the  common  fummons  ■ 
hath ;  fo  that  if  any  party  that  claim - 
eth  to  have  a  liberty,  be  before  the 
king,  he  fhall  not  be  in  default  be- 
fore any  juftices  in  their  circuits ; 
for  the  king  of  his  fpecial  grace  hath 
granted,  that  he  will  fave  that  party 
harmlefs  as  concerning  that  ordi- 
nance. And  if  the  fame  party  be 
impleaded  upon  fuch  manner  of  li- 
berties before  one  or  two  of  the  fore- 
faid  juftices,  the  fame  juftices,  before 
whom  the  party  is  impleaded,  ih.\ll 
hve  him  harmlefs  before  the  other 
juftices;  and  fo  fhajl  the  king  alfo 
before  him,  when  it  fhall  appear  by 
tiie  juftices,  that  fo  it  was  in  plea  be- 
fore them  as  is  aforefaid.  And  if  the 
forefiid  party  be  afore  the  king,  fo 
that  he  cannot  be  the  fame  day  afore 
the  faid  juftices  in  their  circuits,  the 
king  fhall  lave  ihat  party  harmlefs 

before 
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neritj  tunc  Uhertates  ille  nomine  dif- 
tri£lion't%  capiantur  in  manum  domini 
regis  per  .  vie*  loci  :  ita  quod  eis  non 
utantur^  donee  venerint  coram  jujficia- 
riis  refponf.  Et  cum  per  diJlri£iio~ 
nem  venerint^  replegientur  Ubertates 
fua-i  Ji  eas  petent :  quibus  replegiatis 
Jlatim  rejpondeant  ad  formam  hrcvis 
predi^li.  Et  fi  forte  exceperint^  quod 
non  tenentur  fine  brevi  originali  inde 
refpondere  ( 1 1 )  tunc  ft  quoquo  modo 
confiare  poffit^  quod  ipfi  de  fa£io  fuo 
proprio  aliquas  Ubertates  ufurpaverinty 
vel  occupaverint  fuper  regem^  vel  pre- 
decefj'ores  fuos^  dicatur  eis  quod  flatim 
refpondeant  fine  brevi,  et  ulterius  re- 
cipiant  judiciunh,  prout  curia  domini 
regis  confideraverit,  Et  ft  ulterius 
dicantf  quod  antecejjoresfui  inde  obie- 
rint  feiftti,  flatim  audiantur,  et  flatim 
Veritas  inquiratur  (12),  et  jecundum 
hoc  ad  judicium  procedatur.  Et  ft 
confliierit  quod  anteceffores  fui  inde 
obierint  feifttiy  tunc  habeat  rex 
brevi  originale  de  cancellaria  fub  hac 
forma  : 


before  the  forefaid  juftices  in  theif 
circuits  for  the  day,  whereas  he  was 
before  the  king.  And  if  he  do  not 
come  in  at  the  fame  day,  then  thofe 
liberties  Ihall  be  taken  into  the  king's 
hands  in  name  of  diftrefs,  by  the 
fheriff  of  the  place,  fo  that  they  fhall 
not  ufe  them  until  they  come  to  an- 
fwer  before  the  juftices;  and  when 
they  do  come  in  by  diflrefs,  their  li- 
berties (hall  be  replevifed  (if  they 
demand  them)  in  the  which  replevins 
they  (hall  anfwer  immediately  after 
the  form  of  the  writ  aforefaid  j  and 
if  percafe  they  will  challenge,  and  fay 
that  they  are  not  bounden  to  anfwer 
thereunto  without  an  original  writ, 
then  if  it  may  appear  by  any  mean, 
that  they  have  ufurped  or  occupied 
any  liberties  upon  the  king,  or  his 
predeceflbrs,  of  their  own  head  or 
prefumption,  they  fhall  be  command- 
ed to  anfwer  incontinent  without 
writ,  and  moreover  they  fhall  have 
fuch  judgement  as  the  court  of  our 
lord  the  king  will  award ;  and  if  they 
will  fay  further,  that  their  anceftors 
died  feifed  thereof,  they  fhall  be  heard, 
and  the  truth  (hall  be  inquired  in- 
continent, and  according  to  that 
judgement  (ball  be  given ;  and  if  it 
appear  that  their  anceftors  died  feifed 
thereof,  then  the  king  fhall  award  an 
original  out  of  the  chancery  in  this 
form : 

Rex  vie*  falutem.  Siim^  per  bonos  fummonitores  tale7n,  quod  fit  coram  nobis 
apud  talem  locum  in  proximo  adventu  nofiro  in  comitatum  pradi^um  vel  coram 
jufliciariis  nofiris  ad  primam  afflfam^  cum  in  paries  illas  venerint,  ojlenfurus 
quo  warranto  tenet  vtfum  francipleg'  in  manerio  fuo  de  N.  vel  fie,  quo  war" 
ranto  tenet  hundredivn  de  S.  in  cojnitatu  pre»di£io\  vel,  quo  warranto  clamat  ha- 
bere tholonium  pro  fe  et  karedibus  fuis  per  totum  regnum  noflrum ;  et  habeas 
ibi  hoc  breve.     Tejle,  ^c. 


Et  ft  ad  diem  ilium  venerint,  re- 
fpondeant replicetur  et  triplicctur. 
Et  fi  non  venerint,  nee  ejjon'  fuerint 
coram  rege,  et  rex  ulterius  morctur 
in  comitatu  illo,  precipiatur  vic\ 
quod  fiiclat   ecs   venire   ad    quartum 

diem* 


And  if  they  come  in  at  the  fame 
day,  they  fhall  anfwer,  and  replication 
and  rejoinder  fhall  be  made ;  and  if 
they  do  not  come,  nor  be  efToined 
before  the  king,  and  .the  king  do 
tarry  longrer  in  the  fame  fhire,  the 
^  fheriff 
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diem,  ^o  die  ft  non  yenerinty  et 
rex  in  com*  illo  extiierity  fiat  ficui 
initiner*  ju/iic'  (l^).  Et  fi  rex  a 
conC  illo  recejferity  adjormntur  ad  bres 
diesy  et  habeant  dilatioies  competenteSy 
juxta  difcretioTum  jujlic^y  ficut  in  ac- 
ttonibus  perfonalibus.  Etiam  jujiic 
itinerantei  in  itineribus  fuis  faciant 
fecundum  ordinationem  prediSlamy  et 
fecundum  quod  hujufrmdi  placita  de- 
duci  debent  in  itineribus  fuis.  Dt 
querimoniii  fa^is  et  faciend*  de  bal- 
livis  regis  et  aliorumy  fiat  fecundum 
ordinationem prius  inde  fa6fam  ( 14)  et 
fecundum  inquifitiones  prius  inde  cap- 
ias :  et  ponatur  claufiila  fubfcripta  in 
hrevi  de  communi  fumn'  ttiner'  jujlic* 
ad  communia  placita  direSfo  vic\  i^c. 
fuod  tale  eji  : 


flieriff  fhall  he  commanded  to  caufe 
them  to  appear  the  fourtli  day;  at 
which  day  it  they  come  not,  and  the 
king  be  in  the  fame  (hire,  fuch  order 
fhall  be  taken  as  in  the  circuit  of 
juftices;  and  if  the  king  depart  from 
the  fame  fliire,  they  ihail  be  adjourn- 
ed unto  (hort  days,  and  fhall  have 
reafonable  delays  according  to  the 
difcretion  of  the  juftices,  as  it  is  ufed 
in  perfonal  a^ons.  Alfo  the  j  uftices 
in  eyre  in  their  circuits  fhall  do  ac- 
cording to  the  forefaid  ordinance, 
and  according  as  fuch  manner  of  pleas 
ought  to  be  ordered  in  the  circuit. 
Concerning  complaints  made  and 
to  be  made  of  the  king's  bailiffs,  and 
of  other,  it  fhall  be  done  according 
to  the  ordinance  made  before  there- 
upon, and  according  to  the  inquefts 
taken  thereupon  heretofore ;  and  the 
claufe  fubfcribed  fhall  be  put  in  a 
writ  of  common  fummons  in  the  cir- 
cuit of  the  juftices  affigned  to  com- 
mon pleas  directed  to  the  fherifi^  &c* 
and  that  fhall  be  fuch : 

Rex  vie'  falutem.  Pracipimus  tibiy  quod  publice  proclamari  faciaSy 
^uod  omnes  conquerentesy  feu  conqueri  volenteSy  tarn  de  nunijlris  et  aliis  bal- 
2ivis  no/iris  quibufcunquey  quam  de  minijlris  et  balUvis  aliorum  quorum^ 
cunquty  et  aliisy  veniant  coram  jujiiciariis  nojiris  ad  primam  ajftfamy  ad 
quafcunque  querinanias  fuas  ibidem  ofiendendasy  et  competent es  emendasy  inde 
recipiendas  fecundum  legem  et  confuetudinem  regni  nojlriy  et  juxta  ordina- 
tionem no/iram  per  nos  inde  fadamy  et  juxta  tenor  em  Jiatutorum  nojirorumy  et 
juxta  ariic'iles  eifdem  jujiiciariis  nojiris  inde  traditos  (15),  prout  prediSii  juf- 
ticiarii  tibi  fcire  faciant  ex  parte  nojlra,  Tejie  meipfoy  (^c.  decimo  die  Dc- 
centbrisy  anfio  regni  nofiri  xxx, 

(l)   U an  du  grace,  1267.]     This  fllouJd  be  1278.  for  that  was  Vet. Ma j.Charti 
anno  6  E.  I.  t  lis  parliament  being  holden  in  Augalt,  anno  6  E.  1.  f"'*  ^3°' 
for  1267.  was  in  51  H.  3. 

This  chapter  concerning  liberties  and  franchifes,  and  the  quo 
hvarranto  (and  intituled  Siatutum  de  quo  luarranto)  hath  been  fup- 
pofed  by  many  to  be  enaded  in  Latin,  anno  30  E.  1.  and  therefore 
ibme  have  omitted  to  infert  it  in  the  6.  yeare ;  but  it  is  utterly 
miltaken :  for  the  king  in  t.e  30.  yeare  did  publifti  and  proclaime 
this  aft  under  the  great  feale,  and  doth  recite  it  to  be  made  anno  lj^  -  f^l  28 
Dam.  1278.  and  in  the  6.  yeare  of  his  raigne.     Vide  14  E.  1.  Inter  in  the  cafe  of* 
(^iginaP  de  anno  14  E.  I.  Bre^je  de  lihertatibm  allocandis,  and  there  Strata  Marcells, 
is  another  ftatute  made  in  18  E.  1.  called  Statutum  de  ^uo  ivarranto         [  280  1 
novum,  fo  called,  in  refpeft  of  this  former  Ilatute. 

II.  Inst.  y  And 
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VideVet.Magna 
Charta,  fa.  130, 
Stat,  dc  Quo 
Warranto. 
Pol.  Virgil. 


And  befides,  the  ftatute  in  French  difFereth  from  the  recltall 
thereof  in  30  E,  i,  which,  for  that  it  agreeth  with  the  record,  we 
will  follow  it  when  we  come  to  the  body  of  the  aft. 

( 2 )  Pur  anundement  dt  fan  realme,  \3  pluis  plenitr  exhibition  de 
droit.]  Whicli  by  the  faid  proclamation  in  30  E.  1.  is  rendred  thus, 
Ad  regnifui  Angliee  meliorationem,  et  exhibitionem  jufliciie  pleniorem  : 
two  excellent  ends  of  a  parliament,  regni  melioration  that  is  for  the 
common  good  of  the  kingdome,  the  parliament  being  commune  con- 
cilium, and  exhibitio  jujiicia  plenior,  for  nothing  is  more  glorious, 
and  neceffary,  then  full  execution  of  juftlce. 

And  it  is  added,  Prout  regalis  officii  expo/cit  utilitas ;  and  accord- 
ingly at  this  parliament  many  profitable  and  juil  laws  were  made, 
fol.  Virgil.  as  one  fpeaking  of  this  parliament  faith  truly.  In  quo  qutedam  de 

regni  Jiatu  decreta  funt,  qua  nunc  ut  jura,  et  esquitate  plena  maxime 
iifurpantur.  And  that  I  may  fpeak  once  for  all,  it  is  worthy  of 
obfervation  that  the  ftatutes  made  in  this  noble  kings  time  are  ^r^ 
agreeable  to  common  right  and  equity,  as  few  or  none  of  them 
have  been  abrogated,  but  being  founded  upon  thefe  two  pillars 
(the  amendment  of  the  kingdome,  and  the  due  execution  of  juf- 
tice)  remaine  and  continue  as  juft  and  conftant  laws  to  this 
day. 

(3)  Hujufmodi  libertatibus  utantur,  &c.]  For  the  better  under- 
ftanding  of  this  aft  it  fhall  be  neceffary  out  of  hillory  to  Ihew  the 
caufe  of  the  making  hereof. 

The  truth  is,  that  the  king  wanting  money,  there  were  fome  in- 
no'vatores  in  thofe  dayes,  that  perfwaded  the  king,  that  few  or  none 
of  the  nobility,  clergy,  or  commonalty,  that  had  franchifes  of  the 
graunts  of  the  kings  predeceffors,  had  right  to  them  for  that  they 
had  no  charter  to  Ihew  for  the  fame,  for  that  in  troth  moft  of  their 
charters  either  by  length  of  time,  or  injury  of  wars  and  infurrec- 
tions,  or  by  cafualty  were  either  confumed,  or  loft :  whereupon 
(as  commonly  new  inventions  have  new  wayes)  it  was  openly 
proclaimed,  that  every  man,  that  held  thofe  liberties,  or  other 
poffeffions  by  graunt  from  any  of  the  kings  progenitors,  (hould  be- 
fore certain  felefled  perfons  thereunto  appointed  fhew,  que  jure ^ 
quo've  nomine  iW  retinerent,  CS'c.  whereupon  many  that  had  long 
continued  in  quiet  pofieffion,  were  taken  into  the  kings  hands,  Eo 
quod  nulla  tabella  conjlarent :  Hereof  the  ilory  faith,  Vifum  eji  omni- 
bus ediSium  eju/modi  poft  homines  natos  longe  acerbijfimum  :  qui  fremi- 
tus hominum  ?  quam  irati  animi  f  quanto  in  odio  princeps  ejfe  repentt 
coepit? 
Mag.  Charts.  'Wq   good   kiiig   underllanding   hereof,    and    finding   himfelfc 

cap.  I.  9.  32.  abufed  by  ill  couniell,  and  confidering  the  ftatute  of  Magna  Charta, 
at  the  parliament  holden  in  the  end  of  his  fourth  yeare  by  procla- 
mation, and  at  the  petition  of  the  lords  and  of  the  commons  now 
at  this  parliament,  by  authority  of  parliament  provideth  remedy, 
as  hereafter  you  ftiall  heare:  this  is  fully  agreed  upon  in  all  our 
hiftories,  onely  the  time  in  fome  of  them  (as  oftentimes  in  other 
cafes  it  falleth  out)  is  miftaken,  which  by  this  ad  Ihall  be  reftified 
according  to  true  chronologic. 

(4)  Pro'vifum  eft  et  concorditer  concejfum.l  It  was  rightly  faid 
(oncorditer  concejfum,  for  that  the  faid  innovation  was  like  to  have 
beene  a  caufe  of  great  difcord  between  the  king  and  the  better 
fort  of  his  fubjeds. 
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($)  ^od  iiSi  pralatit  comites,  baronis,  et  alii  huju'modi  lihert.i- 
tihus  utantur  in  forma  brtvis  fubfcripti,'\  This  •  forme  of  a  writ  is 
more  fatisfadory,  then  any  other  forme  is,  and  this  was  the  aun- 
clent  ufe. 

(6)  Cum  nuper  in  parliameitto  nojiro  apud  Wejlm'' JX  That  is,  in 
the  lafl  parliament  holden  after  Michaelmas,  towards  the  end  of 
the  fourth  yeare  of  his  raigne,  and  therefore  the  great  grievances 
abovcfaid  mull  be  before  that  parliament,  for  the  cure  was  after 
the  difeafe,  and  the  remedy  after  the  grievance. 

(7)  Pro-vifum  Jit  et  proclamatum.]  But  this  was  never  (that  I 
can  finde)  recorded:  now  by  this  afl  it  is  provided  that  a  writ 
Iball  be  graunted. 

(8)  ^uiliis  buc:ifjue  rationahditer  ujtfunt.'\  See  the  Regiiler  162, 
163.      De  liber tatibus  allocandis,  &  F.  N.  B.  229,  230. 

(9)  U/^"^  ^^  ad=ventum  nojlrum  per  comitatum  pr^diSium,  vel  ufqtis 
proximum  adventum  juiiciaricrum  itinerantium,  &c.]  'That  is,  untill 
the  court  of  kings  bench  came  thitlier,  or  the  next  comming  of 
the  juftices  in  eyre :  fo  all  men  fhould  quietly  enjoy  their  fran- 
chifes,  which  they  had  reafonably  ufed,  untill  the  court  of  kings 
bench,  or  untill  the  juilices  in  eyre  came  into  that  county:  here 
it  is  to  be  obferved,  that  this  good  king  and  his  councell  in  par- 
liament referred  the  party  grieved  to  a  legall  proceeding,  which 
implieth,  that  a  contrary  courfe  was  holden  before.  But  you  will 
demand.  What  remedy  was  this  for  him,  that  could  not  pro- 
duce his  charter,  to  be  left  to  the  law?  I  anfwer,  that  this  was  a 
full  and  perfscl  remedy  according  to  juftice  and  right ;  for  the 
better  apprehenlion  whereof  thefe  diftinftions  are  to  be  obferved : 

,Firft,  thefe  franchifes  intended  by  this  aft  be  of  two  forts,  the  one    8  E.  3. 18. 
may  be  claimed   by  ufage  and  prefcription,  as  wreck  of  the  fea,    17  £•  3-  ii» 
waife,  ilray,  faires,  markets,  and  the  like,  which  are  gained  by    '^^J^'^'  ^4-  3^ 
ufage,  and  may  become  due  without  matter  of  record:  and  felons    ^    Is  a  t  ^ 
goods,  outlawes  goods,  and  the  like,  which  grow  not  due  but  by    1H.4.  3.  iaH< 
matter  of  record,  and  therefore  cannot  be  claimed  by  ufage  in  4.23.  8H.6.8. 
paiis,  but  by  charter :  and  yet  all  thefe  at  the  firft  were  derived  from   ^  ^•4'  2--  7  H. 
the  crowne.  ^•33-  9H-7-"' 

Secondly,  Judicis  ofJL-ium  ejl,  ut  res,  ita  tetnpora  rerum  quarere  \   H.  7.16.  to  H. 
all  thefe  were  graunted  either  before  the  time  of  memory,  or  after   7.  7.  Kelwey 
the  time  of  menory  :  if  before  the  time  of  memory,  then  for  the    189,190.811.8. 
former  fort,   fuch  as  might  be  claimed  by  prefcription,  the  party 
grieved   might   prcfcribe,   and  by  law  he  ought  to  be  relieved. 
And  for  fuch  as  lay  in  point  of  charter  graunted  before  time  of 
memory,  the  party  grieved  had  two  remedies,  either  by  allowance, 
or  confirmation ;  by  allowance  in  the  kings  bench,  or  before  the 
juftices  in  eyre,  and  in  fome  cafe  before  the  juftices  of  the  court 
of  common  pleas,  and  in  the  exchequer ;  or  by  confirmation  of 
the  king  under  the  great  feale :  and  thefe  were  fufficient  for  him 
without  ihewing  the  charter,  and  the  equity  of  the  law  herein  was 
nouble,  for  that  no  charter  before  time  of  memory  was  pleadable 
by  law. 

If  thofe  franchifes  either  of  the  one  fort  or  other  were  graunted   i^.^-^-  P'"'- 
within  memory,  yet  if  the  fame  had  been  allowed,  as  is  aforefaid,  ^'^''l'"  ^'^  l^' 
the  fame  might  alfo  be  claimed  by  force  of  the  charter  and  allow-   Keu'ey'189.' 
ance,.  without  fhewing  the  charter,  becaufe  it  had  been  adjudged   Stat,  de  18  E.  i. 
and  allowed  of  record.     And  it  is  to  be  knowne  that  all  franchifes,  ^^  S"o  warranto 
which  any  man  had  either  by  prefcription  or  by  charter,  ought  to  ^^'"^  .Lib.  o. 

Y  x.      »o-a9- incafe  Je 
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be  claimed  before  juftices  in  eyre,  or  elfe  for  non-claimc  the  fame 
might  bee  lofl,  as  hereafter  iball  bee  faid :  fo  as  the  remedy  pro- 
vided by  this  aft  was  plenary  and  perfeft  to  give  reliefe  to  them 
that  right  had. 
[  282  ]  To  this  for  the  time  may  be  added,  that  ancient  charters,  whe- 

34  AfT  pi.  14-  ther  they  be  before  time  of  memory,  or  after,  ought  to  be  con- 
4oAiT.  21.  ftrued,  as  the  law  was  taken  when  the  charter  was  made,  and  ac- 

»  e'  I.  40'  i^i.    *^°^'^^"g  ^°  ancient  allowance.     *  Now  what  the  time  of  memory 
isE.  3.  Co-  *    is,  fee  the  lirft  part  of  the  Inftitutes,  feft.  170. 
nuf.  39. 12H.4.       *  But  now  by  the  ftatutes  of  3  E.  6.  and  13  Eliz.  there  is  further 
12. 14 H.  6. 12.  remedy  given:  for  albeit  the  charters  or  letter  patents  be  loft, 

33  f^.  6.  22.  ygt  jjje  exemplification  or  conjlat  of  the  roll  may  be  fhewed  forth, 
c^H  -»  II.*'  ^^'  -^^^  when  any  claimed  before  the  juftices  in  eyre  any  fran- 
loH.'e.  13.  chifes  by  an  ancient  charter,  though  it  had  exprefTe  words  for  the 
16  H,  7.  9.  franchifes  claimed  ;  or  if  the  words  were  generall,  and  a  continual 

*  Reg  I  ft.  158.  poffeflion  pleaded  of  the  franchifes  claimed,  or  if  the  claim  was 
6  E  ^  ^^'^^'  by  old  and  obfcure  words,  and  the  party  in  pleading,  expounding 
20  H.  6. 34.        them  to  the  court,  and  averring  continuall  poflefTion  according  to 

34  H.  6.  36.  that  expofuion;  the  entry  was  ever  Inquiratur  fuper  pcjjijjtonem  tt 
bier,  8  El.  245.  u/um,  is'c.  which  I  have  obferved  in  divers  records  of  thofe  eyres, 
'  ^  pi'  ^  "^'a^*       agreeable  to  that  old  rule,  Optimus  interpres  rerum  u/us. 

Hb  <  fo%-'\-  ('°)  Habeant  pra'munitio}2em  per /^o.  diesJ]  This  was  by  writ  of 
Pages' cafe."'  ^    the  common  fummons  of  the  eyre,  by  the  fpace  of  40  dayes  before 

the  fitting  of  the  juftices  in  eyre. 

Now  leaving  all  that  is  evident,  and  needeth  no  expofxtion,  let 

us  come  to  the  next  that  is  worthy  of  obfervation. 
Braft.li.  I.  fo.  5.        {i\)    Et  fi  forte  exceperitit  quod  non  tenentur  Jine  bre'ui  originali 

*  ^^^'  5-  re/ponderer^  Here  is  an  ancient  maxime  in  the  law  implyed,  that 
24* E.  3.  I.  23.  regularly  no  man  ought  to  anfwer  for  his  freehold,  franchifes,  or 
43  E.  3.  22.  other  thing  without  originali  writ  fecundum  legem  terras;  and  that 
II  H.  4.86.  the  •  ftatutes  to  that  end  provided  are  but  declarations  of  the  an- 
9  H.  6.  58.  cient  common  law,  as  here  it  is  to  be  feen  in  cafe  of  franchifes  in 
ca^S-  the  kings  own  cafe. 

jrE.  3.  cap.  4.  ('2)  Et  Jt  ulterius  dtciait  quod  antecejfores  fui  inde  obierint  feijitif 
Stat.  5.  28  E.  3.  JiatJm  audiantur,  et  fiat'un  'Veritas  inquiratur  t  &c.]  By  this  it  ap- 
«a..3.  42  E.  3.  peareth  that  a  defcent  cf  franchifes  doth  put  the  king  to  his  writ 
V  ^H  8 E  ^^  i"°  ^'^*'^''^"^°f  which  writ  is  here  expreffed ;  and  note  that  the 
dequo  war'nov!  ?""  '"^^f'ranto  is  in  nature  of  the  kings  writ  of  right  for  franchifes 
6  E.  35.  8  E.  3.  and  liberties,  wherein  judgement  iinall  ftiall  be  given  either  againft 
10,  ir.  16  E.4.  the  king  for  the  point  adjudged,  or  for  the  king;  and  xhtfalnjo 
^'  '  ?p"'  ^^'  J'^^^  *°^'  ^^^  ^^"5  ferveth  for  any  other  title  then  that  which  was 
^""  ■  adjudged;  and  therefore  William  de  Penbrugge  the  kings  attor- 

Pafch.9  E.  1.  "^y»  fof  profecuting  of  a  quo  nvarranto  againft  the  abbot  of  Fif- 
Coram  rege  champ  for  franches  within  the  mannour  of  Sityaivi^^Jine pra;cepto. 

Rot.  17.  was  committed  to  the  gaole. 

*""^^*  (13)   Etji  non  'venerint,  tffc.  pracipiatur  'vicecQ7n'  que d  facial  ess 

a  E  1  "0  'Venire,  iffc.  quo  die  ft  non  --venerint,  i3c,  fat  ficut  in   itinere  juficia^ 

6  e!  3.  5!'  riorum.'l  If  before  the  juftice  in  eyre  the  party  came  not,  the  fran- 

i{  E.  4.  6,  7.      chife  fhould  be  feifed  into  the  kings  hands  nomine  difriSicnis,  which 
the  party  in  the  fame  eyre  might  replevy;  but  it  he  did  not  re- 
plevy them  while  the  eyre  fate  in  that  county,  the  franchifes  were 
loft  and  forfeited  for  ever. 
'  Therefore  if  the  party  now  upon  the  fenire  facias  (which  this 

aft  doth  give)  come  not  while  the  eyre  fit  in  that  county,  the 
franchifes  be  loft  for  ever. 

a  And 
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And  fo  it  is  in  the  kings  bench,  if  the  party  come  not  in  upon 
the  venire  facias  during  that  term,  and  replevy  his  franchifes,  they 
1)6  loft  for  ever.     And  therefore  we  concurre  not  with  that  chiefe  **'*9'"?'  3^  '■ 
juftice  that  faid,  that  non-claim  of  liberties  before  juftices  in  eyre  /ijfj'^^"}"^    *"** 
loft  the  liberties,  for  that  (faith  he)  was  but  of  the  kings  grace  to 
grant  a  replevy  of  them,  and  not  of  fight ;  for  this  opinion   is     [  283  ] 
againll  the  aathority  of  our  books,  and  the  continuall  pradUce  be- 
fore the  jullices  in  eyre. 

See  the  ftatutes  of  18  E.  1.  De  quo 'warranto  no-vum,  and  De 
tallagio  nan  concedendo. 

(14)  Di  querimoniis  fadis  et  fadendis  de  balU'vis  regis  et  aliorum 
fiat  fecundum  ordinationem  prim  inde  f adorn.  ]   That  is,  according  to 

the  articles  of  the  juflices  in  eyre  called  capitula  itimris  colleAed 
and  authorifed  amongft  other  things,  as  here  it  appeareth,  by  or- 
dinance of  parliament,  and  entred  into  the  parliament  roll,  which 
you  may  fee  in  old  Magna  Charta,  fol.  150,  151,  &c. 

(15)  Juxta  articuhs  ei/dem  juftic*  nojiris  tradit'.  ]  The  French 
faith,  Solonqiu  Us  articles  que  U  roy  lour  ad  liivere.  Thefe  articles 
were  delivered  by  the  king  to  the  juftices  in  eyre  to  be  enquired 
of,  heard,  and  determined  by  them  through  all  the  counties  of 
England,  which  afterwards  were  encreafed,  as  by  the  fame  may 
appear- 
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/^  0  ME  avant  ces  heures  damages 
ne  fueront  agardes  en  ajjifes  de 
nzvd  dijpifin  forfque  tantfolement  vers 
les  dijfeifors  :  purviezu  eji^  que  ft  les 
dijfeifors  aliont  les  tenements  ( i ),  Cif 
neient  dont  les  damages  puijjent  ejire 
levies  (2),  que  ceux  a  que  ma'tnes  ceux 
tenements  deviendront^  fo'ient  charges 
des  dammages-^  ijjint  que  chefcun  re- 
fpo'ign'  de  fon  temps  (3).  Purview 
eji  enfementj  que  le  dijpifee  reco-ver' 
damages  en  hriefe  dentre  foundue  fur 
dijjeiftn^  vers  celuy  que  ejl  trove  tenant 
apres  le  dijfeifor  (4).  Purview  cji 
enfement^  que  la  ou  avant  ces  heures 
damages  ne  fueront  agardes  en  pice  de 
mortdancejior  (6),  forfque  en  coje  (5) 
ou  tenements  fueront  recover es  devers 
chiefes feigniors  (7)  [ceofuijiperjla- 
tut'  Marlbr.  cap.  16.]  que  deformes 
damages  foient  agardes  en  touts  cafes 
(8),  ou  home  'recover  per  afffe  de 
mo}-tdancejior,  ftcome  eJi  avantdit  en 
ajjije  de  novel  di(]'eifin,     Et  in  mefme 

le 


'\JU'  H  E  R  E  A  S  heretofore  damages 
were  not  awarded  in  aififes  of 
novel  difieiHn,  but  only  againft  the 
diffeifors :  it  is  provided,  that  if  the 
diffeifors  do  aliene  the  lands,  and  have 
not  whereof  there  may  be  damages 
levied,  that  they  to  whofe  hand  fuch 
tenements  {hall  come,  (hall  be  charg- 
ed with  the  damages,  fo  that  every 
one  Ihall  anfwer  for  his  time.  It  is 
provided  aifo,  that  the  difleifce  fhall 
recover  damages  in  a  writ  of  entr}', 
upon  novel  difleifm  againft:  him  that 
is  found  tenant  after  the  diiTeiror.  It 
is  provided  alfo,  that  where  before 
this  time  damages  were  not  awarded 
in  a  plea  of  ^mortdaunceftor  (but  in 
cafe  where  the  land  was  recovered 
againft  the  chief  lord)  that  from 
henceforth  damages  (hall  be  awrarded 
in  all  cafes  where  a  man  recovered! 
by  aflife  of  mortdaunceftor,  as  before 
is  faid  in  aifife  of  novel  difieifin :  and 
likewife  damages  fhall  be  recovered 
Y  3  in 
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h   maner  recover*   home  dajnages  en  in  writs  of  cofinage,  aiel,  and  be- 

hriefe  de  cofinage^  ayel,  ^  befayel  (9).  faiel.     And  whereas  before  time  da- 

Et  la  ou  avant  ces  heures  damages  mages   were   not  taxed,  but  to  the 

nefueront  taxes^forfque  a  le  value  des  value  of  the  iffues  of  the  land;  it  is 

ijjues  de  la  terre :  purview  eji^  que  le  provided,   that  the  demandant   may 

dcmavdant  putt  recover  vers  le  tenant  recover  againft  the   tenant  the  cofts 

Ics  cojlages  de  fon  hriefe  pur  chafe  ( 1 1 ),  of  his  writ  purchafed,    together  with 

enfewblement  ovefque  les  damages  {\l)  the    damages    abovefaid.      And   this 

avantdiis  (lO.)     Et  tout  ceofoit  tenus  a(Sl  (hall  hold  place  in  all  cafes  where 

en  -touts  cafesy  ou  home  recover  damages  the    party    is    to    recover    damages. 

(13).     Et  foit  dcformes  chefcun  tenus  And   every  perfon  from  henceforth 

a  render  damages^  la  ou  home  recover  fhall  be  compelled  to  render  damages, 

vers  luy  de  fa  intrufion  demefne^  ou  de  where  the  land  is  recovered  againft 

fon  fait  demefne  (14).  him  upon  his  own  intrufion,  or  his> 

own  acSt. 

(Fitz.  Damage,  14.  43.  66.  68.  82.  95.  loi,  102.  104.  108.  110.  12:.  123.  127,  129,  Hob.  95. 
Godboh,  112,    I.  Inft.  jo.  116.  Dyer,  f.  370.  Fitz.  damage,  6.  19.  97.) 

[  284  ]  Before  this  fiatute  no  damages  were  recovered  in  aflife  of  novel 

S^e  the  firft  part   difieifin  (which  then  was  frequens  et  fejiinum  re?n.diumj  but  onely 

'^'^^'^^is-''         againft  the  difleifor,  and  not  againlt  the  tenant  that  came  to  the 

•j"?  H  6  ^1;         lands  or  tenements  after  the  difleifin,  for  no  damages  could  be 

"   '  ■*  *        recovered  by  the  common  law,  but  againft  the  wrong  doer  by  him, 

to  whom  the  wrong  was  done. 

Now  the  mifchief  was,  that  many  times  the  difleifor  was  infuf- 
ficient,  and  notable  to  fatisfie  the  damages,  ?.nd  by  that  means  the 
difteifee  recovered  damages  in  ihew  againft  the  difteifor  (who  was 
the  wrong  doer  to  him)  but  had  not  the  effect  thereof;  now  this 
branch  doth  remedy  this  mifchief,  as  by  the  fame  it  appeareth. 

(i)  AUenont  les  tene?nents.'\  The  letter  of  this  law  extendeth 
pnely  to  them,  that  came  in  by  title,  as  by  feoffment,  or  fine  after 
the  diffeifin  ;  but  by  equity  it  extendeth  to  them,  that  came  in  by 
wrong,  and  to  them  alfo,  whofe  eftate  was  before  the  difTelJln;  for 
example,  if  the  diifeifor  were  diffeifed,  the  fecond  difielfor  is  with- 
14  H.  7.  2?.  per  in  this  ftatute,  for  if  he  that  comes  in  by  title  fhall  be  within  the 
"°°  *  remedy  of  this  law,  a  fortiori,  he  that  comes  in  by  wrong;  and  fo. 

it  is  of  all  others,  that  come  in  under  the  difltifor,  though  it  be 
not  by  alienation. 
10  AfT.  p.  5.  Alio  if  the  lord  diftraineth  for  his  rent,  and  a  ftranger  without 

10  E.  3.  24.  jj^g  privity  of  the  tenant  maketh  refcous,  the  ftranger  is  onely  the 
diffeifor,  and  though  the  tenant  claim  not  under  him,  but  his  eftate 
is  before,  &c.  yet  in  aflife  againft  the  diffeifor  and  the  tenant,  if 
the  diffeifor  be  found  infufhcient,  the  plaintife  by  force  of  this  fta- 
tute fhall  recover  damages  agaipft  them  both. 

And  yet  in  fome  cafes  the  tenant  that  claimeth  under  the  difr 
feifor  fhall  not  for  the  infufficiencie  of  the  diffeifor  be  anfwerabJe 
4X  AfT.  z%,  to  yeeld  damages  by  this  ftatute ;  as  if  the  diffeifor  of  lands  holden 
in  capite  alien  the  fame  to  another,  the  ^lienee  dyeth,  his  heir  with- 
in age,  upon  office  found  the  king  committeth  the  cuftody  to  A. 
who  taketh  the  whole  profits,  the  diffeifor  is  infufKcient,  the  heir 
within  age  is  no  tenant  within  this  ftatute,  fpr  that  he  never  did, 

nor 
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ror  could  take  any  profit :  but  if  the  difleifor  alien  to  an  infant, 
who  tokcth  the  profits,  he  is  a  tenant  within  this  ftatate ;  or  if  the 
infant  coming  in  as  heir  had  been  out  of  ward,'  and  had  taken  die 
profits,  he  had  been  a  tenant  within  this  ftatute. 

If  the  difleifor  infcoffe  the  villein  of  the  d-ffeifee  and  a  ftranger,  4*  E.  3.  17. 
and  the  difleifor  is  infufficient,  in  this  cafe  either  the  difleifee  moft 
lofe  his  damages,  or  infranchife  his  villein. 

No  leflfee  for  yoers,  or  tenant  by  ftatute  ftapTe,  or  merchant,  or 
the  like,  that  have  but  a  chattell,  (hall  be  accounted  a  mean  occn- 

Eier  within  this  ftatute,  but  he  that  hath  the  inheritance  or  free- 
old  at  the  leaft ;  othenv  ife  he  is  not  faid  to  be  a  tenant  of  the 
land ;  and  fo  much  is  implyed  in  this  word  alien,  which  cannot 
be  intended  of  a  lefTee  for  yeers,  &c.  where  he,  that  bringeth  the 
aflife,  hath  right  to  the  inheritance  or  free-hold  :  but  where  tenant 
by  ftatute  merchant,  or  ftaple,  &c.  brings  an  aflile,  there  leffee  for 
yeers,  or  tenant  by  ftatute  merchant,  &c.  may  be  a  mean  occapier, 
bccaufe  the  plaintife  in  the  affife  hath  right  but  to  a  chattell. 

(2)  Et  nient  dont  Us  damages  fount  efire  Itvies^  Hereupon  do 
follow  three  conclufions  in  laiv :  1,  That  if  the  difleifor  be  fuffi- 
cient  to  yeeld  the  whole  damages,  he  is  folely  to  be  charged  there- 
with ;  for  then  this  ftatute  extendeth  not  to  the  tenant ;  and,  as  it 
appeareth  by  the  preamble,  he  was  not  anfwerable  by  the  common 
law. 

The  2.  conclufion  is,  that  for  the  infufficicncie  of  the  difleifor 
the  tenant  ffiall  anfwer  the  damages  by  this  ad. 

The  3.  conclufion  is,  that  if  the  difl*eifor  be  able  to  yeeld  par^ 
and  not  the  whole  damages,  both  ftiall  be  charged,  and  therefore 
judgement  is  ever  given  as  well  againft  the  difleifor  (though  he  be 
found  infufficient)  as  againft  the  tenant  generally. 

(3)  Che/cum  refpondra  fur  fen  temfs.]    The  groand  hereof  is,  T  285  1 
^lod  bon^  fidei  fojfejfor  in  id  tantum,  quod  adfe  fer^eneritt  texetttr. 

Hereupon  feven  conclufions  are  grounded  :  16  E.  j.  Duntf* 

1.  Albeit  the  mean  occupiers  are  neither  difleiibrs  nor  tenants,  e«»  8a. 
yet  unlefle  ihey  be  named  in  the  affife,  no  judgement  can  be  given 
againft  them,  neither  can  they  be  charged  for  the  time  they  take 

the  profit. 

2.  Though  they  be  named,  yet,  as  hath  been  faid,  the  difleifor 
muft  be  found  by  the  aflife  to  be  infufficient,  and  the  mean  occo- 
piers  muft  be  found  to  take  the  profits ;  for  if  they  be  omitted, 
and  none  but  the  difleifor  and  tenant  named,  and  the  difl[eifor  is 
found  infufficient,  and  no  further  enquired  of,  the  tenant  fhail  be 
charged  for  the  whole. 

3.  l(  the  aflife  be  brought  againft  the  difleifor  and  the  tenant,   -.  ^ff  j. 
and  it  is  found  by  the  aflife,  that  the  difleifor  is  infufficient,  and 

that  the  difleifor  infeofi^ed  A.  who  infeoffed  B.  who  infeofied  the 
tenant,  and  that  A.  had  it  one  yeer,  and  B.  half  a  yeer,  and  the 
tenant  two  yeers ;  upon  this  fpeciall  finding,  the  tenant  fhall  anfwer 
damages  but  for  his  time,  for  cbefcun  refpondra  fur  Jon  temfSy  and 
the  plaintife  hath  loft  his  damages  againit  A.  and  B.  for  that  they 
were  not  named  in  the  writ. 

4.  If  the  difleifor,  A.  and  B.  and  the  tenant  in  the  cafe  before  -j  aC  0.5. 
be  all  named,  and  the  difleifor,  A.  and  B.  are  all  found  infufficient, 

the  tenant  ftial!  anfwer  for  the  whole;  for  although  the  letter  of 
this  law  is,  where  the  dilTeifors  have  nothing,  &c  yet  thefe  words, 
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ehefcun  refpondra,  l£c.  do  imply  (if  they  have  fufEcient)  for  other- 
wife  they  cannot  anfwer,  that  is,  they  cannot  fatisfy ;  for  in  that; 
fenfe  [anfwer]  is  here  taken. 

5.  It  fhall  never  be  inquired  of  the  tenants  infufficicncie,  for 
againil  the  dilfeifor  and  him  muft  the  aflife  of  neceffity  be 
brought. 

6  Upon  thefe  words,  chefcun  refpondra  pur  fin  temps,  feverall 
judgements  ftiall  not  be  given,  but  one  jud9;ement  is  to  be  given 
entirely  againft  all,  and  fo  was  it  ever  ufed  fmce  this  ftatute ;  but 
the  fherife  upon  the  execution  may  ufe  fuch  indifFerencie,  as  juftic-e 
requireth. 

And  it  is  faid,  that  if  the  aflife  be  brought  againft  the  di/feifor 
and  the  tenant,  and  judgement  given  for  the   piairtife,  and  a 
writ  iffueth   to  the  fherife,   and    he  retourns,  that  the  difleifor 
is  infuiEcient,  the  plaintife  Ihall  have  prcces  to  Icvie  it  of  the 
tenant. 
Weft  i.cap.z4.       yUe  the  ftatutes  of  Weftm.  1.  34E.  i.  i  H,  4.  &  8  H.  6.  &c, 
34E  I.  de plead  ^yjiere  double  and  treble  damages  are  given  in  aflife,  there  alfo 
i2  Af^i.oH.6.   every  mean  tenant,  that  came  in  to  be  tenant  of  the  free-hold  un- 
j,  2.  iH.  4.        der  the  difieifor,  fhall  for  the  infufiiciencie  of  the  diffeifor  anfwer 
ca.  8.  8  H.  6.      every  one  for  his  time  the  treble  or  double  damages. 
«3p«  7.  Laftly,  this  giveth  no  damages  where  none  was  recoverable 

3  E.  6.  cap.  3.      -jj  jj^g  ^^^g  ^j  ^^jg  common  law,  but  giveth  damages  agatnfl  the 
tenant  for  the  infufHciencie  of  the  difleifor,  as  hath  been  faid. 

As  if  he  in  the  reverfion  upon  a  term  for  yeers,  or  tenant  by  fta- 
tute ftaple,  &c.  be  difTeifed,  he  fhall  have  an  aflife  to  recover  the 
ftate  of  the  land,  but  fhall  recover  no  damages  for  the  profits  of  the 
lands,  becaufe  they  belonged  not  to  him. 
12  E.  4.  fol,  I.         If  the  diffeifor  committed  the  difTeifin  with  force,  and  infeofFeth 
az  Aff.  p.  I.        ^_  ^ho  infeoffeth  B.  who  infeoffeth  C.  an  affile  is  brought  againft 
them  all,  and  treble  damages  for  the  infufHciencie  of  the  diffeifor 
ihall  be  levyed  upon  all,  according  to  this  aft  chefcun  refpondra  pur 
/on  temps,  that  is,  what  damages  fhould  be  recovered  againft  the 
diffeifor,  if  he  weie  fufHcient,  fhall  be  recovered  for  his  infufH- 
ciencie againft  the  mean  occupiers  and  the  tenant,  and  for  infuf- 
ficicncie of  the  mean  occupiers,  againft  the  tenant  onely. 

(4)  Pufvieiu  eji  enfement,  que  le  di£eifee  recoixra  damages  en  hritft 
r  286  1  dtntre  foundue  fur  diffeifin  vers  celuy  que  ejl  troa/e  tenant  apres  le  dif- 
feifor.']  Regularly  in  perfonall  and  mixl  aftions  damages  were  to 
be  recovered  at  the  common  law,  but  in  reall  aftions  no  damages 
were  to  be  recovered  at  the  common  law,  becaufe  the  court  could 
not  give  the  demandant  that  which  he  demanded  not,  and  the  de- 
mandant in  reall  aftions  demanded  np  damages,  neither  by  writ, 
nor  count :  judex  non  r^ddit  pluis,  quam  quad pst ens  ipfe  r^quirit,  and 
it  is  a  maxime  in  law,  que  (Iroit  ne  done  pluis  quefiit  demauttde ;  and 
therefore  in  reall  aftioris,  where  damages  are  given  by  this  aft,  the 
demandant  fhall  recover  damages  psndfnte  brevi,  becaufe  the  oldj 
form  of  the  count  remaineth.  The  words  of  the  ^ft  are.  Vers  celuy 
que  efl  treve  tenant ;  he  may  be  tenant  by  title,  by  wrong,  or  by  aft 
in  law ;  and  of  thefe  in  order. 

If  the  diffeifor  make  a  feoffment  in  fee,  and  the  difTeifee  dyeth> 
39E.3rpam.66.  the  heir  of  the  difTeifee  fhall  not  recover  damages  by  this  aft 
^°v"  ^'^^  V ''  againft  the  alienee;  for  this  branch  of  the  aft  provideth  for  th« 
D.m  I c ■  \7'l'  difleife?,  and  wt  for  his  heirs. 


I^egula, 
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7  E-  4-  5- 
16  H.  7.  S,  «fc 
See  ii.  10. 
fp.  1 17* 
pjltords  cafe. 

4a  E  3.7. 


Pam  95.  3  E 
\^.  izo.  19 £ 


l«t 


Cap.  I. 


Glocefter.  286 


«o. 


»  But  if  a  man  be  diflei'ed,  and  the  diffeifee  dye,  his  heir  (hall  •42.  3  39-40' 
recover  damages  againft  the  diffeifor,  but  not  by  this  branch,  but  36^^23  ^'^ 
by  a  latter  branch  of  this  adl,  viz.  Et  foit  de/ormes  chefcun  tenus         '  ^ 
a  render  damages  la  ou  hotne  recover  vers  lay  de  fay  intrujion  demefne, 
ou  defon  tort  demefne  ;  and  by  this  diftinaion  the  books  that  feem- 
ed  prima  facie  to  differ  are  well  reconciled ;  but  by  the  intention 
of  thi,  law,  the  heir  in  his  writ  of  entry  againft  the  diffeifor  Ihall  12  E.  3.  s. 
recover  damages  but  from  the  death  of  his  anceftor. 

The  diffeifee  Ihall  recover  damages  by  this  ad  in  a  writ  of  en-   16  E.  3. 
try  fur  dtfjeifin  in  the  pofl :  as  if  the  tenant  cometh  to  the  land  by  ^^-  ^** 
diffeifin,  intrufion,  or  abatement,  or  when  by  alienation  it  is  out  jjEKDieoszo. 
of  the  degrees;  for  the  words  be.  Vers  celuy  que  eji  trove  tenant 
apres  le  dijjeifor,  within  which  words  he  that  comes  in  the  pojl  is 
included.     Note  the  writ  of  entry  in  the  pcji  is  given  by  the  fta- 
tute  of  Marlebridge,  cap.  ultimo;  for  the  diffeifee  yras  driven  to 
his  writ  of  right  at  the  common  law. 

And  in  this  fecond  branch  the  tenant  is  onely  charged  with  the   19  E.  3. 
whole  damages,  though  there  were  divers  mean  tenants,  for  chefcun  I^y«*  99; 
refpondra  pur  fon  temps  is  onely  in  the  cafe  of  an  affife  upon  the  3   £  3-  '.^-^  '^*°' 
firft  branch ;  neither  ought  the  writ  of  entry  to  be  brought  againft  ^5  ^p,  ^, 
any,  but  againft  him,  that  is  the  tenant  of  the  land :  but  in  fome 
cale  another  then  the  diffeifee  flull  recover  damages  by  this  branch; 
as  the  fucceffor  of  an  abbot,  but  otherwife  of  bilhops,  or  other  foie 
fecular  bodies  politique. 

If  the  tenant  cometh  to  the  land  by  aft  in  law,  which  he  cannot 
withftand,  and  where  there  is  no  aft,  or  default  in  him ;  in  that 
cafe  he  Ihall  not  be  charged :  as  if  the  diffeifor  alien  to  A.  and  his 
heirs,  and  A.  dyeth  without  heir,  the  law  (that  there  may  be  a 
tenant  to  a  ftrangers  ^r^«)5«)  doth  caft  the  land  upon  the  lord;  in 
this  cafe,  if  the  lord  doth  not  take  any  profits  of  the  lands,  in  a 
writ  of  entry  in  the  pcJi  brought  againft  him  for  the  land,  the  lord 
may  plead  the  fpeciall  matter,  and  how  that  he  never  took  any 
profits  of  the  lands,  and  fo  dicharge  himfelf  of  the  damages ;  for 
albeit  he  be  a  tenant  of  the  land,  yet  is  he  no  tenant  againft  his 
will  within  the  meaning  of  this  law,  becaufe  there  is  no  wrong  nor 
default  in  him. 

But  if  the  lord  by  efcheat  doth  enter,  and  take  the  profits  of  the 
land,  then  ftiall  he  be  charged  as  a  tenant  within  this  aft,  for  albeit 
he  could  not  withftand  the  efcheat,  which  made  him  tenant  in  law, 
yet  might  he  have  refrained  to  take  the  profits,  which  in  right  be« 
Jonged  to  the  diffeifee,  but  his  rent  or  valuable  fervices  fhall  be  re- 
couped in  damages. 

And  fo  it  is  in  all  refpefts,  when  the  alienee  of  the  diffeifor  dye 
feifcd,  and  the  land  defcend  to  his  heir,  he  may  refrain  from  the 
taking  of  the  profits,  and  plead  the  like  plea,  and  difcharge  himfelf 
of  the  damages. 

In  like  manner,  if  the  diffeifor  make  a  deed  of  feoffment,  by  the  Firft  part  of  the 
which  he  infeoffeth  A.  and  B.  and  maketh  livery  of  feifin  to  A.  in  Inftitutes, 
the  name  of  both,  B.  never  agreeing  to  the  feoffment,  nor  taking  ^^^-  ^^y 
any  profit  of  the  land,  A.  dyeth ;  in  this  cafe  by  the  law  the  free-         [  287  j 
hold  and  inheritance  is  vefted  in  B.  by  furvivor;  and  in  a  writ  of 
entry  in  the  per  brought  by  the  diffeifee  againft  B.  he  may,  as  is 
aforefaid,  plead  the  fpeciall  matter,  and  that  he  never  agreed,  nor 
took  any  profits,  and  difcharge  hiixiielfe  of  the  damages  for  the 
^aufe  aforef^id. 

'St 
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Mtgula.  £ijlc  in  cajihus  confmilibus  :  for  nemo  funitur  Jim  injuria,  faSio,  Jeu 

defalta\  and  aSiiis  legis  nemini  eji  damnojiu. 

The  ftatute  faith,  d  que  ejl  tronjetettant,  and   yet   if  a  writ  of 

entry  be  brought  againft  two  joynt-tenants,  and  the  one  difclaime, 

and  the  other  take  the  whole  tenancy  upon  him,  and  plead  in  barre, 

and  it  is  found  againft  him,  the  demandant  fliall  recover  damages 

for  the  whole  againft  him,  becaufe  he  tooke  upon  him  the  whole 

tenancy. 

S  H.  4.  5.  29  E.        A   difleifor    infeofFeth    A.    which     infeoffeth    B.     the    difieifee 

3.49.  8  E.  3.       brings   a   writ  of  entry    in    the /^r  and  cui   againft    B.    which 

»5E!3.5r?°'     vo^vcheth   A.    who   pleads    and  lofeth;  judgement    for   the    da- 

30  e!  3.  6."         mages  fhall  be  given  againft  the  vowchee,  for  he  is  found  tenant  in 

Jaw. 

( 5 )  PuwienM  eji  enfement  que  lou  avant  ceux  hewes  damages  ne 
fuer^  agardes  en  plea  de  mordauncejier  for/que  en  caje,  &c.]  This  plea 
of  mordaunc',  and  the  other  pleas  hereafter  in  this  aft  named  are 
pleas  reall,  and  aunceftrel,  and  therefore  no  damages  are  recover- 
able (as  hath  feeen  faid)  in  them  by  the  common  law. 
Lib.  6.  cap.  3.  But  yet  it  is  to  be  obferved  once  for  all,  that  thefe  adlions  in  this 

Markals  cafe.       ^^  named,  are  aftions  auncejlrel pojjejjarie,  and  not  aftions  auncejirel 

droiturel. 
Glan.  11. 13.  c.  2.        (6)  De  mordaunc\'\  Of  this  writ  you  Ihall  reade  plentifully  in  our 
3,4,&c.Bra£t.l.  auncient  authors,  and  other  books. 

a'??"  2<4^*B^rit^*         (7)    Recoueres  de  'vers chiefeJeigniors.'\  This  was  by  the  ftatute  of 
fo.  '180.  Fleta,"     Marlebridge  cap.  16. 

1. 5.  c.  I,  2,  &c.  In  auncient  time  not  onely  the  references,  as  here,  were  ever  ge- 
nerall,  but  alfo  the  citing  of  authorities  in  law  were  in  like  manner; 
eJi  tenus  in  nojlre  li<vres. 

(8)  Damages  Joieni  agardes  en  touts  cajes,  &c.]  This  purview 
being  general!  muft  be  taken  in  a  particular  fenfe,  that  is,  in  all 
cafes  in  the  mordaunc',  as  in  the  affife,  having  regard  to  the  time 
of  the  damages,  fzs.  from  the  wrong  done,  for  in  the  mordaunc* 
the  plaintifFe  ftiall  not  recover  damages  againft  the  meane  occu- 
piers for  the  infufficiency  of  the  abator,  as  in  the  aflifc  for  the  in- 
fufficiency  of  the  difleifor ;  for  in  conftruftion  of  generall  references 
in  ails  of  parliament,  fuch  reference  muft  be  made  onely  as  may 
Hand  with  reafon  and  right:  and  therefore  feeing  the  writ  of  mor- 
daunc' muft  of  right  be  brought  againft  the  tenant  of  the  land  onely, 
and  not  againft  the  meane  occupiers  (as  hath  been  faid  in  the 
former  claufe  concerning  the  writ  of  entry)  the  meane  occupiers 
cannot  be  charged  in  the  mordaunc',  but  the  tenant  fhall  be 
charged  for  the  whole  damages. 

If  a  man  hath  iflue  two  fonnes,  and  the   father  dieth  feifed  of 

lands  in  fee  fimple,  the  eldeft  fon  dieth,  the  fecond  fon  fliall  have  an 

affife  of  mordauncefter,  and  he  Ihall  make  himfelfe  heire  to  his 

3E.  3.  damag.      father,  and  he  fhall  recover  damages,  not  onely  from  fuch  time  as 

'*'•  the  right  accrued  unto  him  from  the  death  of  his  brother,  but  from 

Doft.  &  Stud.      the  death  of  his  father,  becaufe  he  hath  not  the  right  of  this  land  as 

lib.  2.  cap.  12.     heire   to   his   brother,   but  as  heire   to  his    father.     More  fhall 

be  faid  hereof  when  we  come  to  fpeake  of  the  writ  of  cofmage, 

&c. 

9  E.  3.  30.  In  a  mordaunc',  if  the  tenant  vowch,  and  the  vowchee  plead 

and  loofe,  in  this  cafe  the  plaintifFe  fliall  recover  againft  the  tenant 

the  land,  and  the  tenant  in  value  againft  the  vowchee,  and  the  plain- 

tifte 
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tiiFe  Ihall  recover  his  damages  againft  the  vowchee.  And  by  this  *'?-5-57-*^^ 
aft  damages  (hall  be  recovered  in  a  nufer  obilt.  .  |-  ""^'^fdem  97! 

(9)  En  me/me  U  maner  rtcover'  home  damaget  en  briefe  de  cofsnage,  ^ox  this  writ  fee 
aieU  et  tc/aiel.]  In  a  writ  of  ccfinage,  of  the  feifin  of  the  trejaiel,  de  ^\\  the  aoncient 

ftifina  tritavi,/eu  atavi,  lye.  it  is  to  be  f^ene  for  what  time  the  de-  authors  ubi  fup. 
mandant  fliall  recover  damages  by  force  of  this  aft,  and  fo  of  the  6  E.  3-34-^^ 
writ  of  ie/aiel,  breve  de  prca'vo^  and  of  the  writ  of  aiel de  avo.  ^  ^'^'^^ ^  ^ 

And  it  is  a  rule  upon  this  ftatute,  that  in  none  of  thefe  writs  the  j^^  ,,j_  ,^eI 
demandant  (ha'.l  recover  damages  but  from  the  death  of  his  next  345.  2H.4.13. 
immediate  auncefter,  whofe  heir  he  is:  as  if  there  be  grandfather,  »E.3.dain.nS, 
fether,  and  fon,  the  grandfather  dieth  feifed,  an  eftranger  abate,  the 
father  dieth,  the  fon  in  a  writ  of  aiel  mull  make  his  refort  as  fon  and 
heire  of  the  father,  fon  and  heire  of  the  grandfather,  therefore  he 
Ihall  in  that  cafe  recover  damages,  but  from  the  death  of  his  father, 
becaufe  he  is  his  next  immediate  auncefter,  and  from  him  the  right 
defcended  :  andfo  in  the  writ  of  be/aiel,  and  cofinage;  but  in  the  cafe 
before,  if  the  grand  father  had  furvived  the  father,  the  fon  fliall  re- 
cover damages  from  the  death  of  his  grandfather,  becaufe  he  is  his 
immediate  aunceiler,  and  the  right  immediately  defcended  to  him: 
Et  fie  de  ceteris. 

If  a  man  hath  iffue  t\vo  daughters,  and  dieth  feifed  of  lands,  an  45  E.  3.  10. 
eftranger  abate,  one  of  the  daughters  hath  ifliie  and  dieth,  the  aunt  35  H*  ^'  *3* 
and   the   niece  fiiall  joyne    in   an    affife    of  mordaunc',   and  the 
aunt  onely   (hall    recover  damages   till   the  death  of  the    fifter, 
and  both  of  them  from  her  death,  which  fcaadeth  upon  the  reafon 
aforefaid. 

If  there  be  grandfather,  father,  and  daughter,  the  grandfather 
dieth  feifed,  an  eftranger  abate,  the  father  dieth,  bis  wife  being 
fri-vement  enfeint  with  a  Ion,  the  fon  is  borne,  he  (hall  recover  da- 
mages in  a  writ  of  aiel  from  the  death  of  the  father,  for  now  hee 
is  immediate  heire  to  the  father. 

(10)  Fers  le  tenant  Us  ccjiages  de  Jon  brief e  furchafe  en  femllement 

o^e/que  les  damages  avandifs.]  Before  this  ftatute  at  the  ccmmon  law  Mirror,  L  5  §  i. 

no  man  recovered  any  co.ls  of  fute  either  in  plea  real,  perfonall,  or  Glanv.  li.  i.ca. 

mixt:  by  this  it  may  b^  colleifled  that  jaftice  was  good  cheap  of  3^- 

auncient  times,  for  in  king  Alfreds  time  there  were  no  writs  of  grace,  Fleta,li.z.c  t»- 

but  all  writs  remedialh  were  graunted  freely,  and  Fieta  faith,  Ne 

clerici  fuperfiua  petant  Jiipendia  pro  Jcriptura/ua,  conflitutum  eft,  quod 

tarn  clerici  jujiiciar*,    quam   cancellar'   de  /olo  denario  pro  fcriptura 

unius  brevis  fe  teneant  contentos.     This  ftatute  was  the  firft  that  gave    14  H.  6.  13. 

tcofts. 

(11)  Coftages  de  fon  briefe  purchafe.']  Here  is  exprefle  mention 
made  but  of  the  cofts  of  his  writ,  but  it  extendeth  to  all  the  legall 
coft  of  the  fuit,  but  not  to  the  cofts  and  expences  of  his  travell  and 
lofle  of  time,  and  therefore  ccfiages  commeth  of  the  verb  confer,  and 
that  againe  of  the  verb  ccnjlare,  for  thefe  coftages  muft  ccnftare  to  the 
court  to  be  legall  cofts  and  expences. 

Ifa  writ  doth  abate  by  the  aft  of  God,  in  a  new  writ  by  Journies  9^.4.6.  13  H^ 

accounts,  he  fhall   have  ccfts   for   the    firll    writ  and   the  pro-  4-  Execution 

Ceedings  thereupon;  but  if  the  firft  writ  be  faulty  in  default  of  "^*  -»  H.  6. 

the  demandant  or  plaintifFe,  in   the  fccond  \\r\\   the  demandant  07,^"*^^^*°''" 

or  plaintiffe  ftiall  have  no  cofts  for  fuch  an  infufficient  or  faulty  L-b.'io.fol.  10. 

writ.  Jeatlemans  calc, 

(12)  Enfemblement  ocv  les  darr.agjs.']  For  cofts  are  in  law  fo 
coupled  together,  as  they  are  accounted  parcell  of  the  damages. 

And 
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And  t'lerefore  if  the  plaintifFe  in  trefpafTe  declare  to  the  damages 
1311,7.16,17.  of  twenty  marks,  and  the  jury  give  twenty  marks  for  damages, 
and  twenty  marks  for  cofts,  yet  fliall  the  plaintifFe  recover  in  all 
but  twenty  marks,  for  damages  and  cofts  muft  not  exceed  *  the 
damages,  which  the  plaintifFe  demaunds  by  his  count,  and  the 
entry  reciting  both  the  damages  and  cofts,  ^^  damna  in  toto  fi 
attingunt  ad,  l£c. 

In  an  a<5lion  reall,  perfonall,  or  mixt,  where  double  or  treble, 
&:c.  damages  are  given  by  any  ftatute,  it  hath  been  controverted  in 
books,  whether  the  demandant  or  plaintifFe  fliall  recover  cofts,  and 
whether  the  fame  fhall  be  alfo  doubled  or  trebled;  which  doubt 
and  variety  of  opinions  hath  grown  in  refpeft  the  right  reafon  of 
the  diverfity  of  the  law  in  thofe  cafes  hath  not  been  obfexved,  which 
is,  that  whenfoever  any  ftatute  doth  increafe  damages  to  the  double 
or  treble  value,  &c.  where  damages  before  were  given,  there  the 
demandant  or  plaintifFe  fhall  recover  his  double  or  treble  damages 
«9,nd  cofts  alfo,  and  the  cofts  alfo  as  parcell  of  the  damages  fhall  be 
trebled, 
«eH.  6. 47.  14        But  where  damages  double  or  treble  are  in  an  adion   newly 
H.6. 13.  19  H.    given,  where  no  damages  were  formerly  recoverable,  there  thede- 
6  10.  laE  4  1!  wandant  or  plaintifFe  fhall  recover  thofe  damages  onely,  and  no 
F.N.B.  248.  c.     cofts.     For  example,  in  an  aftion  upon  the  ftatute  of  forcible  entry 
upon  the  ftatute  of  8  H.  6.  which  giveth  treble  damages,  in  this 
cafe  the  plaintifFe  fhall  recover  his  damages  and  his  cofts  to  the  treble 
for  that  he  fhould  have  recovered  fmgle  damages  at  the  common 
law,  and  the  ftatute  increafed  them  to  treble. 
DierzEljz.  177.       But  upon  the  ftatute  of  i  &  2  Phil.  &  Mar.  for  chafing  of  dif- 
trefTes  out  of  the  hundred,  &c.  whereby  5. 1.  is  given  and  treble  da- 
mages, the  plaintifFe  fhall  recover  no  cofts,  becaufe  this  aftion  and 
penalty  is  newly  given, 
a;  H.  6. 10.  And  fo  in  the  quare  impedit  no  cofts,  for  that  no  damages  were 

given  at  the  common  law. 
30  ■£.  3. 27.  5  E.  In  an  adtion  of  wafte  againft  tenant  for  life,  or  yeares,  the  plain- 
3.  dam.  114.  tifFe  fhall  recover  the  place  wafted,  and  treble  damages  given  at  this 
\  !fifi'^  ^^'  ^  H*  parli^"i^"^>  cap.  6.  but  no  cofts,  becaufe  no  aftion  lay  againft  them 
6.  ix!^°^^  ^^  '  ^^  ^^^  common  law,  but  the  aftion  and  damages  are  newly  given: 
Mich.  Z9  H.  6.  but  againft  the  gardein,  or  tenant  in  dower,  &c.  there  the  plaintifFe 
inCommuni  fhall  recover  treble  damages  and  colls  alfo,  for  that  an  action  lay 
Banc.  Rot.  103.  againft  them  at  the  common  law,  and  for  the  wafte  damages  ftiould 
5  t.  4.  7.  ^g  recovered;  and  fo  are  all  the  books,  that  feeme  prima  facie  to  be 

at  variance,  well  reconciled. 

(13)  Et  tout  ceofoit  tenus  en  touts  cafes  ou  home  recover  damages."] 
Before  the  making  of  this  ftatute  no  demandant  recovered  damages 
in  any  reall  adlion,  but  onely  in  a  writ  of  dower,  unde  nihil  habet, 
by  the  ftatute  of  Merton  cap.  i. 

This  claufe  doth  extend  to  give  cofts,  where  damages  are  given  to 
any  demandant  or  plaintifFe  in  any  a£lion  by  any  ftatute  made  after 
Regula.  this  parliament:   Ubi  damna  dantur^   ^vidus  <viclori  in  expenfs  co7i- 

demnari  debet. 

(  1 4)  Soit  deformes  chefcun  temis  a  render  damages,  la  on  home  re- 
co^uer  'vers  luy  defon  intrifon  demefne,  ou  de  fon  fait  demfne.]  This  iS 
agenerall  and  a  beneficiall  branch,  which  we  have  partly  ex.pounded 
before  in  our  expofitions  upon  the  fecond  branch  of  this  chapter; 
generally  this  branch  giveth  damages  to  him  that  right  hath  and 

his 
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his  heires  againft  the  intruder,  abator,  diffeifor,  or  other  wrong  doer 

himfelfe. 

And   defonfait  dtmeftUt  is    interpreted  dt  fon    tort    dmefnt,   of  33  E.  3.  dain.  6. 
his   ovvne   wrong.      And    therefore   if  a    coparcener  refufe    to  **|*  ^-l^lj-^'' 
make   partition   in   a  writ   of  partition  againll   her,  the  plain-   ^^^'^''\^' 
tiffV    fhall  not  recover   damages,  for  this  writ  is  a  writ  of  right  j  i  e.  3.  57. 
in  his  nature,  and  Ihe  hath  a  right /«r  my  et  per  tout  to  take  the  7  H.6.  35,36. 
profits.  .        3E.3-f"°-4«. 

If  a  man  make  a  leafe  for  life,  the  leflee  dieth,  an  eftranger  in- 
trudes, the  Icflbr  or  his  heire  (hall  have  the  writ  of  intrufion  againft     [  29O  J 
the  intruder  himfelfe,  and  recover  damages  by  this  aft,  Et  Jic  de 
Jimilibtts. 

And  that  I  may  obferve  it  here  once  for  all  concerning  thefe 
auncient  ftatutes  both  of  thofe  that  are  paft,  and  thofe  that  are  to 
come,  how  neceflary  it  is  not  onely  to  know  the  law,  but  alfo  the 
joote  and  reafon,  out  of  which  the  law  deriveth  his  life,  viz., 
whether  from  the  common  law,  or  from  forae  aft  of  parliament, 
left  if  he  taketh  it  to  fpring  from  the  common  law  it  may  lead 
iim  into  error  in  like  cafes. 


CAP.     II. 

^  I  enfant  de'ins  age  foit  temis  horsdt  T  F  a  child  v/ithin  age  be  hclden  from 
^  fon  heritage  apres  la  mart  fon  pier,  his  heritage  after  the  death  of  his 
to/in,  ayely  ou  befayel  (i),  per  que  il  father,  cofin,  grandfather,  or  great 
covient,  que  ilpurchafe  brief e,et fon  ad-  grandfather,  whereby  he  is  driven  to 
iferfaryveigneen  courtetenrefpoignant  his  writ,  and  his  adverfary  cometh 
fllleagefeoffement, cuauter chofe  (2)  dit,  into  the  court,  and  for  his  anfwer  al- 
per  que  jujHces  agardent  knqueji,  la  ou  ledgeth  a  feoffment,  or  pleadeth  fome 
Unqueji  flit  delay  jefque  al  age  lenfant,  other  thing,  whereby  thejutlices  award 
cy  l-ajfa  ore  Unqueji  auxy  come  ilfuit  an  enqueft,  there  whereas  the  enquell 
de  pleint  age  (3).  was  deferred  unto  the  full  age  of  the 

infent,  now  the  enqueft  fhall  pals  as 
well  as  if  he  were  of  full  age. 


(i  laft.  6.  f.  3.  Dyer,  f.  104.  3  Bulftr.  137.) 


Firft  it  is  good  to  cleare  this  chapter,  which  is  a  very  beneficial! 
law  made  for  avoyding  of  delay,  that  great  enemy  to  juftice. 

Jufiiciam  mm  jufticium  'vult  juris  amicus ^ 
fujiiciunt  non  jujiiciam  vult  juris  inimicus. 

For  the  very  text  of  this  law  in  two  maine  points  hath  been  fal- 
fified  or  miftaken. 

Firft  of  auncient  time  fome  manufcripts  of  this  chapter  before 
printing  came  to  us  were  apres  It  mcrt  Jon  cofin,  aiel,  cu  befaiel,  omit- 
ting thele  words,  fen  pier ;  which  being  Oiewed  to  tne  judges  in 
8  E.  3.  they  were  of  opinion  that    a  writ   of  mordaunceller  was  g  E.  3.  13. 
not  within  this  law.     And  Fieta   follovving  that  error  rehearfing  S  An;  12. 
this  chapter  i'aith,  Apud  GLc'  pre'vifuj?:  fuit,fi  bares  infra  tetatcm 

pitat 
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See  the  books  in  petat  feijlnam  ccnfanguinei,  a'vi/ui,  'vel proavi,  et  exdp'itur  contra  eum, 
3  E  2.  age  133.    £cf^_  ornixxin^  patris  fui. 

lb  e!  |.  13,  &c.       But  in  the  print  the  former  error  is  amended,  and  accordeth  with 
our  latter  bookes. 

And  it  is  not  to  be  thought,  that  the  wifdome  of  the  parliament 
would  provide  for  the  feifms  of  them  that  were  fo  farre  re- 
mote, as  in  the  writ  of  befaiel  and  cofinage,  and  leave  unpro- 
vided the  feifinthat  was  in  the  next  auncefter  of  all,  as  of  the  fa- 
ther, &c. 

And  therefore  the  rule  is  good,  Satius  eji  pet  ere  f antes,  quamfeBari 
ri-vulos. 

The  other  error,  and  that  continueth  ftill  in  the  print,  was,  the 

words   of  the  record  ht,  per  que  les  jujlices  agardent  le  age,  and  in 

ftead  of  le  age,  it  is  in  the  print  lenquejt,  which  is   oppojitum  infub- 

jeSIo,  for  in  the  writ  of  aiel,  befaiel,  and  cofinage,  there  could  be  no 

enqueil  awarded  before  an  iffue  joyned,  neither  could  any  enqueft 

in  ihofe  writs  enquire  of  circumftances  (as  in  the  aflife  of  mord',  or 

affife)  but  of  the  iffue  joyned  onely,  and  this  alfo  may  well  be  col- 

leded  by  our  books. 

L  291  J  And  thefe  words  next  following,  [ou  lenqiieji fuit  delay  jefque  al  age 

18  E.  4. 23.  lenfant'\  are  to  be  referred  to  the  mordanceller  onely,  becaufe  in  that 

Dier  r&  i'ph.     Writ  there  appearelh  a  jury  the  firft  day,  as  in  the  affife  of  novel  dif- 

&  Mar.  137.        fi'fif^i  but  fo  it  is  not  in  the  writ  of  ayel,  befaiel,  or  cofinage,  unleffe 

Li.  6.  fa.  3.         you  will  take  enqueft  for  triall,  and  then  the  fenfe  is,  where  triall  is 

Markhalls  cafe,     delayed  untill  the  age  of  the  infant,  and  then  it  may  have  reference 

to  all  the  writs  named  in  this  chapter. 

Now  thefe  clouds  being  removed,  we  fhall  more  cleerly  perufe  the 
text. 

Before  the  making  of  this  a£>,  albeit  the  anceftor  dyed  feifed  of 
the  lands,  fo  as  a  free-hold  in  law  was  caft  upon  the  heir;  if  an 
ellranger  abated,  in  a  mordauncefter,  ayel,  befaiel,  or  cofinage,  the 
tenant  might  have  (hewed,  that  the  demandant  was  w  ithin  age,  and 
have  prayed  that  the  paroU  might  demurre  untill  the  age  of  the 
heir,  as  he  may  do  when  the  aftion  is  aunceftrell  droiturell,  that  is 
when  the  anceftor  hath  but  a  right,  and  no  poffeffion,  that  is,  no 
free- hold  and  inheritance  at  his  death,  fo  as  no  free-hold  and  inhe- 
ritance defcend  to  the  heir,  but  a  bare  right;  and  fo  note  a  diverfity 
between  an  adion  aunceftrell  droiturell,  and  an  adion  aunceftrell 
poffeffary.  But  at  the  common  law,  if  in  a  mordancefter,  ayel, 
befaiel,  or  cofinage,  the  tenant  did  plead  a  feoffment,  or  a  releafe 
from  a  collateral!  anceftor  with  warranty  in  barre,  &c.  there,  left 
the  infant  for  want  of  intelligence  might  receive  prejudice  by  tryall 
thereof  during  his  infancie,  the  law  in  his  favour  at  the  firft  gave 
him  the  benefit  of  his  age,  which  when  it  v»'as  ufed  for  delay  to 
his  prejudice,  this  aft  was  made  for  his  relief  therein. 

( I )   Apres  le  mart /on  pier,  coujin,  ayel,  ou  he/aiel.']  After  the  death 

of  his  father.     By  this  is  neceffarily  implyed  the  affife  of  mordan- 

Braft.  To!.  251,     cefter;  and  the  cafe  of  the  father  is  here  put  for  an  example,  for  it 

5.54-Brir.f.  iSo.   gxtendetb  to  the  cafes  of  the  mother,  brother,  fifter,  uncle  or  aunt, 

1 '""•?' &/^''*     nephew  or  neece,   after  the  dying  feifed,  of  all  which  perfons  a 

'  '  writ  of  mordancefter  doth  lye;  for  all  the  faid  cafes  are  in  equall 

mifchiefe  with  the  cafe  of  the  father,  and  therefore  are  within  the 

fame  remedy. 

3E.  2.  Age  133.        But  in  a  formedon  in  the  defcender  brought  by  an  infant,  if  the 

33E.3.Ageji,3.  feoffment  of  his  anceftor  be  pleaded  in  barre  with  warranty  and 

8  £.3- 9.  ■  affets. 
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aflets,  or  a  collateral!  warranty  without  affets,  this  cafe  is  not  within  42  E  3- 13. 

this  Hatute  for  two  caufes ;  firll,  for  that  is  an  a£lion  aunceftrell  droi-  34  H.  6.  3,  4: 

turell,  for  nothing  defcended  but  a  right,  and  therefore  had  not  any  ^^.    ^*^*pi, 

freehold  and  inheritance  at  the  time  of  his  death,  and  therefore  out  &  mL.  1-7. 

of  the  letter  and  meaning  of  this  aft.     2.  The  Formedon  in  the  de-  L;b.  2.  fol.  3. 

fcender  is  in  nature  of  his  writ  of  right,  for  the  iffue  in  tail  can  have  M«lthalls  cafe, 
no  writ  of  an  higher  nature,  and  therefore  not  within  this  ftatute; 
for  feeing  this  ad  gave  the  infant  a  tryall  during  his  minority,  it 
gave  it  him  in  fuch  adions  as  he  might  not  be  for  clofed  of  his 
right ;  but  though  he  were  barred  in  any  of  the  faid  aftions  during 
his  minority,  he  might  at  his  full  age  have  recourfe  to  his  writ  of  aa 
higher  nature,  Co  as  he  Ihould  not  be  remedilefle,  or  any  finall  judge- 
ment given  againil  him  during  his  infancy. 

By  this  it  appeareth,  that  the  writ  of  formedon  in  the  reverter,  or  12  E.2.  Age  145, 

remainder,  £)///«  nonfuit  compoi  mentis,  dum  fuit  infra  atateniyfur  cui  ^  ^-  3-  36-  59. 

in  witUy  in  cafu  prc~ji/o,  cafu  conjimili,  and  all  aftions  of  like  nature  ^    h^  /;     *  ^^ 

are  neither  within  the  mifchief,  nor  within  the  letter  or  meaning  of  MarkhalU  cafe, 

this  aft,  for  tliat  none  of  them  are  aftions  aunceftrel  polTeflary,  as  ubi  fupra. 
hath  been  faid. 

(2)  .<///p^a^f/>£^^«/o«flH/frf^o/J.]  A  feoffment  with  warranty  from  soAfT.  p.  25. 
the  fame  ancellor  is  a  barre  to  the  affife,  and  no  barre  in  the  affife  of  43^^^".  p.  so. 
mordancefter;  and  therefore  this  is  to  be  intended  of  a  feoffment  of  \^^\,^Mo]i}' 
a  coUaterall  ancellor  with  warranty,  or  a  releafe  with  warranty  45.  gE.  3.23. 
from  fuch  an  anceftor,  or  fuch  other  matter,  whereunto  the  infant  8  AfT.  12.  6  E. 
during  his  minority  could  not  anfwer,  as  hath  been  faid,  at  the  4- "•  43E-3'S' 
common  law :  and  the  rule  of  Glanvile  is  good,  Generaliter  lerum  q,  ^'A  1^'  , 
eft,  quod  de  nulla  placito  tenetur  refpondere  is,  qui  infra  atatem  efi,per  cap.  i '.    '    ^' 
quod  poffit  exbaredari,  nee  ipfi  minor i  fuper  redo  refpondebit  donee  ple- 

nam  bahuerit  atatem.     And  that  of  Brafton,  i^od  minor  ante  tempus  [  2g2  1 

agere  non poteji  maxime  in  eafu  prcprietatis,  nee  etiam  eon-x/enire,  dijere-   Bract,  lib.  5. 
tur  ufque  atatem,  fed  non  cadit  hre've. 

(3)  Si pojfa  ore  lenqucji  come  il fuit  de  plein  age^l  So  as  now  fuch 
pleading,  trial]  and  proceeding  fhall  be  in  thefe  four  aftions,  as  if 
the  plaintife  were  of  full  age. 


CAP.     III. 

'p  STAB  LIE   eji    enfetnenU    que  J  T  is  eftabliflied  alio,  that  if  a  man 

ft  home  alien  tenement   ( I ),  que  aliene  a  tenement,  that  he  holdeth 

il  tientper  le  •  ley  Dengleterre  (2),  by  the  law  of  England,  his  fon  fhail 

Jon  fits  nefoit  pas  forbarre  (3)  per  le  not  be  barred  by  the  deed  of  his  father 

fait  fon  pier  {de  que  nul  heritage  luy  (from  whom  no  heritage  to  him  de- 

difcend')    (4)    a  demander   et   reco-  fcended)  to  demand  and  recover  by 

verer  per  brief e  de  mordancefier  (5)  writ  of  mortdaunceltor,  of  the  feifin 

de  la  feiftn  fa  mier^  tout  face  le  charter  of  his  mother,  although  the  deed  of 

fon  pier  mention  que  luy  etfes  heyres font  his  father  doth  mention,  that  he  and 

tenus  a  la  garrant.     Etfi  heritage  luy  his  heirs  be  bound  to  warrant)-.     And 

difcend*  de  part  Jon  pier,  donques  foit  il  if  any  heritage  defcend  to  hfm  of  his 

Jorclofedt  le  value  del  heritage^  que  luy  father's  fide,  then  he  Ihall  be  barred 

'Ji  fQr 
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eft  dtfcendus.  Et  ft  en  t'tel  cas  apres la 
mortfon  pier^  heritage  luy  foit  difcen- 
dus  per  me  fine  le  pier  (b),  donques 
aver  a  le  tenant  vers  luy  recovery  de  la 
feifin  fa  mier  (7),  per  brief e  de  judge- 
ment que  iffera  hors  de  rolles  des  juf- 
iices^  devant  queux  le  pleefuit  pleade.^  a 
rejoin'  fon  garrantie  Jicome  avant  ad 
ejirefait  en  auters  cafes^  ou  le  garantie 
vient  en  court,  et  dit  que  riens  ne  luy  efi 
difcend*  de  luy  per  que  fait  il  ejl  vouche. 
Et  en  mefnie  le  maner  eit  liffue  le  fits 
recover  per  hriefe  de  cofinage,  <^y^'->  ^t 
hefaiel.  Enfernent  et  en  mefine  le  ma- 
ner ne  foit  l^heire  la  feme  (0)  apres  la 
mart  le  pier  et  la  mier  barr^  daiiion  a 
demander  le  heritage  fa  jnier  (9)  per 
brief e  dent  re  ( 1 0 ),  que  fon  pier  en  temps 
fa  mier  aliena,  dont  nulfine  neji  levie 
en  court  le  I'oy  [11). 


for  the  value  of  the  heritage  that  is  to 
him  defcended.  And  if  in  time  after 
any  heritage  defcend  to  him  by  the 
fame  father,  then  fhall  the  tenant  re- 
cover againft  him  of  the  feifin  of  his 
mother  by  a  judicial  writ  that  fhall 
ifTue  out  of  the  rolls  of  the  juftices, 
before  whom  the  plea  was  pleaded, 
to  refummon  his  warranty,  as  before 
hath  been  done  in  cafes  where  the 
warrantor  cometh  into  the  court, 
faying,  that  nothing  defcended  from 
him  by  whofe  deed  he  is  vouched. 
And  in  like  manner  the  ilTue  of  the 
fon  {hall  recover  by  writ  of  cofmage, 
aiel,andbefaiel.  Likewife  in  like  man- 
ner the  heir  of  the  wife  Ihall  not  be 
barred  of  his  ailion  after  the  death  of 
his  father  and  mother,  by  the  deed  of 
his  father,  if  he  demand  by  action  the 
inheritance  of  his  mother  by  a  writ  of 
entry,  which  his  father  did  aliene  in 
the  time  of  his  mother,  whereof  no 
fine  is  levied  in  the  king's  court. 

*  Cuftumer  de  Norm.  cap.  119.  fol.  138.  (Vaughan  366.  Stat.  4  &  5  Ann.  c.  16.  Bro.  Forme- 
don,  73.  5  Rep.  8d.  S  Rep.  ca.  i  Inft.  365,  366.  381.  a.  382.  a.  383.  a.  b.  Dyer,  f.  148.  Fitz. 
Carranty,  5.  9  Rep.  26.  Fuz.  Cui  in  vita,  7,  8.   32  H,  8.  c.  28.  Ktilw.  104.  b.  124,  125.) 


Braft.  !i.  4.  fo. 

'AZl,   322. 

lletn,  )i.  5.  C.34. 
i>ee  the  riift  part 
ot  the  Inftitutes, 
itSt.  197.  724. 
726,  727.  32  E. 
3.  Gar  30. 


Temps  E.  1.87. 
31  E.  I.  ibid.  95. 

7E.3  S3- 
Bradt  li.  4.  fol. 
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See  before  ca.  I. 
W.  2.  cap.  41. 
Tempb  E.  I.  gar. 
87.  27  E.  3.  80. 
14  E.  4.  gar.  5. 
17  E.  3.  83. 
Dier4Mar.  148. 
Fiift  part  of  tlis 
Jnititates,  feft. 
724,  >2S. 


Before  the  making  of  this  ftatute,  when  the  heir  demanded  inhe- 
rit.ince  on  the  part  of  his  mother,  the  warranty  of  the  tenant  by  the 
courtelie,  whofe  heir  he  was,  barred  him  of  that  inheritance  without 
any  ailets.  This  ftatute  doth  provide,  that  it  Ihall  not  be  a  barre 
v/ it  ho  at  auets. 

Bat  at  the  common  law,  if  the  heir  had  been  within  age,  and 
his  entry  congeable,  though  he  had  not  entred  in  the  life  of 
the  anceltor,  the  warranty  bound  liim  not,  but  that  he  might 
enter  and  avoid  the  warranty;  but  if  lie  were  driven  to  his 
aclion,  the  warranty  had  bound  him,  and  fo  it  was  in  cafe  of  a/em 
covert. 

(i)  Alien  tenements.]  This  extendeth  to  alienations  made  after 
the  ftatute,  and  not  before,  for  it  is  a  rule  and  law  of  parliament, 
that  regularly  tiova  confitniiofuturisformam  imponcre  debet,  nonpra- 
teritis. 

This  word  (alien)  doth  properly  fignifie  a  tranfmutation  of 
pofleflion,  but  yet  a  releaie  or  confirmation  of  the  tenant  by  the 
courtefie  with  warranty,  where  no  tranfmutation  of  pofleflion 
is,  is  within  the  fame  miichief,  and  therefore  is  within  the  remedy 
of  this  ftatute;  for  otherwife  the  llatute  fhould  ferve  to  little 
purpofe. 

(2)  Tieni  psr  laky  Dangleierre.']  If  the  heir  demand  the  heritage 
of  the  part  of  his  father,  and  the  warranty  on  the  part  of  his  mother 
be  pleaded,  this  cafe  is  not  holpea  by  this  llatute,  as  in  the  firft 

part 
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part  of  the  Inftitufes  it  appeareth;  for  this  afl  by  this  branch  pro-   See  th'  flatutc 
videth  onely  for  the  cafe  of  the  tenant  by  the  courtefie,  and  there-   °' "  H^7-c-2.o. 
fere  tenant  for  life,  or  tenant  in  dower  is  not  wiihin  the  cafe  or   S6." iz  Aff.  p^'o^ 
claflis  of  this  a£l;  but  as   concerning  the  cafe  of  the  tenant  by 
the  courtefie,  which  is  the  cafe  of  this  a£l,  this  ftacute  is  taken 
by  equity,  as  heretofore  hath  been  partly  touched,  and  hereafter 
(ball  appear. 

(3)  Sonjjtim/oitpasforharre.'^  This  doth  not  onely  extend  to   iiE.  3.  ^ar.  Ss- 
the  fon,  but  to  the  daughtef,  ana  to  any  other  heire  immediate,  as 
here  the  example  is  put,  or  mediate,  as  cofin  and  hcire,  be  they 
fiever  fo  remote. 

(4.)  Deque  nulhtritage  lay  dffcend.'\  That  is  to  fay,  from  whom 
no  lands  or  tenements  in  fee  fimple  of  the  yearly  value  of  the  inhe- 
ritance of  the  part  of  the  mother  doth  defcend  to  the  heire,  for  the 
warranty  is  no  barre  without  fuch  affets. 

And  by  the  equity  of  this  ftatute  the  warranty  of  tenant  in  taile    11  E.  2.  garran- 
is  no  barre  unleflfe  there  be  ailets  in  fee  fimple  defcended.  ty.  Sutham. 

Albeit  the  word  heritage  be  generall,  yet  hath  it  in  conftruftion  *' p'  '^' ^J' 
a  fpecial!  fignification,  for  the  ailets  mull  refpeft  the  effentiall  qua-    p,  Com^iio 
lity  of  the  inheritance,  whereof  the  heire  is  to  be  barred,  and  that   Lib.?,  tol.  53. 
is,  that  it  be  a  local!,  poflelfary,  and  certaine  inheritance,  as  lands,   Syms  cafe. 
rents,  commons,  and  the  like  :  and  therefore  an  annuity,  that  is  a   I>oct.&  Sr.  fo. 
perfonall  inheritance,  and  lieth  in  atlion,  nor  any  ri^ht  of  atlion  of  "^*  ^;^'"'^y 
inheritance  is  no  heritage  within  this  llatute,  untill  it  be  reduced    ^^^'  '^^' 
ir*to  poiTelnon,  Et  f.c  de  femilibus. 

(  5  )  Per  hrie/e  de  morda:inceJier.'\  And  after  the  writs  of  aiel,  befaiel,    1 1  E.  2.  ?ar.  ?^. 
£nd  colinage  are  alfo  named.  8E.  2.  ibid.Si. 

The  inten.'.ment  of  the  makers  of  this  a£t  is,  that  the  warranty  46  E.  3.  age  75. 
of  him  that  held  by  the  courtefie  fhould  not  be  a  barre  to  the  heir  4  E-  '•  §'•"•  ^s* 
of  bis  wife,  unlefle   he  left  affets;  and  the  makers  of  the  flatute   f->«'-B.2G3.b. 
could  not  put  all  the  cafes  that  might  happen,  butdid  put  the  firongeit 
cafes,  and  by  conftruction  the  leiier  fliall  be  included,  and  therefore 
in  all  anions,  as  the  writ  of  right,  the  formedon  in  the  defcender, 
the  writ  of  entry  in  the/^r,  the   writ  of  entry  ad  communem  legem, 
and  the  like  are  within  this  llatute. 

(6)   Heritage    lay   defcend   de   me/me    k   pier.']    If  a   feigniory    leE.^.agef.+r. 
of  homage  and  fealty   defcend  to  the   heire,  this   is  no  affets,  but   Br.  ?;.  6  H.4.  i. 
if  a  tenancy  doth  efcheat  to  the  heire,  although   it  were  never  in   J^-'^*''  ^^X^' 
the  father,  this  (hall  be  accounted  affets,  becaufe  the  feigniory  that   Jo.  .T>       '^ 
came  irom  the  lather  was  the  means  to  bring  1:  to  the  heire,  £t^c 
de  fimilibus . 

{j)  Donques  aver  a  le  tenant  t-crs  lay  reca-very  de  lafcif.nfa  mere.^ 
By  this  awt  the  warranty  of  a  tenant  by  the  courtefie  being  pleaded 
with  affets  defended  is  a  bar  to  the   heire  of  the  mother;    but  if  HD.gE.-.ei.b. 
affets  be  not  then  defcended,  but  after  it  defcend  from  the  iame  '^  ^nrr.  furdiiT. 
father,  then  the  tenant  fnall  hax^e  recovery  of  the  inheritance  of  the  ''\  p*  5*  ^^' 
mother  by  a  writ  of  judgement,  as  this  aft  appointeth:  and  bv  the  %\-'^X  ?o"ii' 
equity  of  this  aft  it  is  takeil,  that  in  a  formedon  in  the  defcender, 
if  the  warranty  of  tenant  in  taile  be  pleaded,  where  no  afiets  is 
then  defcended,  but  after  affets  doth  defcend  to  the  iffae,  there  the 
tenant  ihall  have  :i  fare  facias  to  have  the  aff;;ts,  and  not  the  land  in  [  294  ] 

taile,  for  if  he  fhouid  have  the  land  in  taile,  it  was  confidered,  that  ■     • 

if  the  iffae  aliened  the  afiets,  his  iffue  might  recover  the  land  tailed 
in^a  formedon:  wherein  is  to  be  obferved  the  great  wifdcme  of  ths 
fagcs  of  the  law  in  auccient  tim?s,  ever  fo  to  refolve,  and  give 

■tl-  ^Kst.  Z  judgement. 
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judgement,  Vt  fit  finis  litium.  But  in  none  of  the  bookes  that  treat 
of  this  matter  is  exprefTcd  how  the  tenant  fhall  demeane  himfelfe  iiv 
pleading  to  take  advantage  upon  this  ftatute  of  the  aflets,  whicfe 
after  defcended. 

And  therefore  if  in  a  mordanc',  &c.  the  tenant  plead  the  warranty 
of  the  tenant  by  the  curtefie  with  affets  (as  in  feme  of  the  books  it 
is  faid)  or  in  a  formedon  the  tenant  plead  a  lineall  warranty  with 
aflets,  and  the  demandant  take  ifl'ue  upon  the  affets,  and  it  is  found 
PI.  Com.  no.      that  nothing  defcended,  and  thereupon  the  demandant  recover,  and 
after  the  recovery  aflets  defcend,  the  tenant  fhall  never  have  a 
Lib.  8.  fol.  53.     fc'ire facias  to  take  benefit  of  this  aft,  for  he  that  will  take  benefit  of 
^syrns  ca.c.  ^j^-^  ^q^  vs\m^  not  begin  with  an  untruth,  but  muil  plead  the  warranty, 

and  confeffe  the  title  of  the  demandant,  and  pray  the  advantage  of 
this  aft,  when  aflets  fhall  defcend,  and  upon  this  record  when  affets 
defcend,  he  fhall  have  z/cire  fiacias;  for  our  aft  faith,  Per  briefe  de 
judgement  que  ijjera  hors  de  relies  des  jufi ices',  and  this  expofition 
agreeth  with  the  words  of  this  aft,  a  re/ummon  fion  garraniie  ficcmt 
avant  ad  efire  fait  en  auters  cafes  cti  le  garrantee  'uieni  en  court,  et  dit, 
que  riens  ne  luy  efi  defend''  de  hiy,  per  quel  fait  il  efi  'vouch  :  fot  there 
without  quelHon  after  aflets  fhall  defcend,  upon  the  record  a  fcire 
facias  fhall  be  awarded. 

(8)  En/enient  et  en  mefme  le  maner  nefoit  le  keire  la  fern,  &C.]  This 
is  the  laft  branch  of  this  aft. 

(9)  Bane  daFtion  a  demander  le  heritage  fa  mere,  &c.]  By  the  firlt 
branch  the  aft  provideth  remedy  againft  the  warranty  made  by  te- 
nant by  the  curtefie  after  the  deceafe  of  his  wife;  this  branch  pro- 
videth remedy  againfl  the  alienation  of  the  hufband  with  warranty 
during  the  life  of  his  wife :  upon  thefe  words  fom'e  have  conceived, 
that  this  warranty  fliall  not  binde,  albeit  affets  doth  defcend  from 
the  father,  becaufe  affets  is  not  mentioned  in  this  branch,  as  it  is  in 

S  r.  2.  gar.  81.  the  form.er.     But  thefe  words,  enfcfnent  et  en  mefme  le  maner,  doe  fo 

Hil.  9  E.  2.  ubi  (.Qup]g  tjjjs    branch    by    reference  to   the  former,   as    if  in    this 

'■"--"'e. -.  o.  ^^•^'^  affL'ts  doth  defcend,  by  the  warranty  and  aflets  the  heire  is 

27  E.  3.  89.  barred. 

Hil.  9E.2.  ubi  If  thehufoand  make  a  fcoifemcnt  in  fee  of  the  wives  land  with 

i'lp.  warranty,  and  hath  iffue  by  her,  and  they  both  die,  in  a  writ  of 

1  homas  dcMer-  gj^t^y  fur  difidfin  broujrht  againft  the  feoffee  he  vowcheth  the  heir 

t0115   C3.fl?  Oo  ,_-  1. 

of  the  hufband,  who  is  alfo  the  heirc  of  the  wife,  he  may  upon  this 

ftatute  devolve  the  ten'  of  the  warranty,  for  that  the  hufband  left  no 

aflets,  and  that  he  hath  an  aftion  as  heire  fo  his  mother  to  recover 

the  land,  and  if  he  fhould  enter  into  the  warranty,  he  fhould  forclofe 

himfelfe  of  his  aftion,  and  therefore  by  the  rule  of  the  court  he 

cntred  not  into  the  warranty. 

Sfc  the  fivft  part         (lo)   Briefe  dmtre.'\   That  h  z.  fur  ctii  in  niiia,  but  if  the  lands 

of  ihs  Inftitutes,  ^ere  entailed  lo  the  wife,  and  after  the  ffatute  of  donis  ccndic^  de  JV. 

cap.Gar.  fepe.     ^    the  heire   brought  a  formedon,  the  collateral!  warranty  of  the 

hufband  fhall  barre  in  that  aftion. 
27  E.  3.  89.  (11)   Dont  nul fine  efi  Icvie  en  court  le  roy.'\   This  is  to  be   under- 

P).  Com.  57.        f^ooj  whereof  no  fine  is  lawfully  levied,  that  is  by  the   hufband 
r,ra  part  of  the       j     j^    ^^^  ^^^^  ^^^  j^^j^^  claiming  a  fee-fimple  is  barred ;  but  a 

Inftitutes,  feet.       ^,.,,        ,,ni,  °  j^.i.  »:.^«  ^ 

7'-9>  73o>  731'  ^"^  levied  by  the  hufband  alone  was  a  wrong,  and  at  that  time  a 
dilconti nuance,  and  therefore  fuch  a  fine  was  not  within  the  inten- 
tion of  this  aft. 


CAP. 


Cap.  4. 
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'P'NSEMENTft  home  UJfa  fa 
terre  a  ferme  f  i ),  ou  a  trover 
ejiovers  en  viver^  ou  en  vejiure  (2% 
que  amount  a  la  quart  part  de  la  veray 
value  (3)  de  la  terre^  et  celuy  que  la 
terre  tient  (4)  ijftnt  charge  la  leffejl 
giferfrejh  (5),  ijftnt  que  korru  ne  puit 
trover  dijirejfe  per  deux  ans  (6  ),  aa  per 
troisy  a  fair  e  le  ferme  render^  ou  a  fair e 
ceo  que  efi  contenue  en  lefcript  (7)  ou 
leas :  Efiablie  efi^  que  apres  les  deux 
ans  paffes  eit  le  Uffor  aSiion  (8)  «  de- 
mander  la  terre  en  demeign'  (9)  per 
brief e  que  Haver  a  en  le  chancery  (  lo). 
Et  ft  celuy  vers  que  la  terre  efl  demande^ 
veigne  avant  judgement^  et  render  les 
arrerages  et  les  damages  (11),^/  trova 
fuerty  tie  I  come  la  court  vsrra  que  foit 
fitffifant  {^\9.)  a  render  en  aprcS  [^fo- 
linque]  ceo  que  efl  contenue  en  lefcript 
du  leas-,  ciy  reteign*  la  terr'e.  Et  fil 
demurr*  tanqne  eU  foit  recover  per 
judgement^  foit  il  forclofe  a  remnant 
(13).     W.  2.  cap.  21.  &  cap.  41. 


A 


LSO  if  a  man  let  his  land  to 
ferm,  cft  to  find  eftovers,  in 
meat  or  in  cloth,  amounting  to  th^ 
fourth  part  of  the  very  value  of  the 
land,  and  he  which  holdeth  the  land 
fo  charged  letteth  it  lie  frefti,  fo  that 
the  party  can  find  no  diftrefs  there  by 
the  fpace  of  two  or  three  years  to 
compel  the  farmor  to  render,  or  to  do 
as  is  contained  in  the  writing  or  leafe; 
it  is  eftabliihed,  that  the  two  yeares 
being  pafled,  the  leflbr  (hall  have  an 
adlion  to  demand  the  land  in  demean 
by  a  writ  which  he  (hall  have  out  of 
the  chancery.  And  if  he  againft  whom 
the  land  is  demanded  come  before 
judgement,  and  pay  the  arrearages  and 
the  damages,  and  find  furety  (luch  as 
the  court  {hall  think  fufficient)  to  pay 
from  thenceforth  as  is  contained  in  the 
writing  of  his  leafe,  he  {hall  keep  the 
land.  And  if  he  tarry  until  it  be  re- 
covered by  judgement,  he  {hall  be 
barred  for  ever. 


(7  H.S.  f.  2S.  Fite.  Refccit,  9S.  105.  Fitz.  Scire  fac*  154-  Kcl.  f.  75.  132.  Firz.  Ccffjvit.  21 
TC.  12.  19,  30.  23.  25.  27.  29.  32.  3",  39' 49.  52,  53.  56.  RaA.  pli.  i.  iii.  Rtgia.  237.  13  Ei. 
I.  flat.  I.  c.  21.  41.  10  £d.  2.} 

What  the  common  law,  or  fome  caftotn3  was  before  t!ie  making 
of  this  ftatute,  you  may  reade  in  Brafton  who  wrote  a  little  before  Bra^.  lib  4. 
this  ftatute;  hum  poterit  inter^enire  juftum  judicium  ab  initio,  ut  in  f^J.  a-S*  "• 
dijiriclioTtibus  faciendiSf  et  vertitur  ex  poj}  fado  in  diffeifenam,  ficut  in 
burgagiis,  terris,  tcnementis,  et  tenuris  extericribus.      Ut  fi  dominus  per 
conjiderationcm  curia fuee  pro  defedufervitii  ceperit  tenement  urn  tenentis 
j'ui  in  maitum  fuam,ficut fimphx  namiu,  donee  de  redditu  fuerii  faiisfac- 
turn;  fed  cum  talis,  raj  us  ten*  fuerit,  obtulerit  de  faiisjaciend*  d:  redditu 
et  arreragiis,  reftitui  ei  debet  pofJeJRo,  et  ft  dominus  hoc  recufauerif, 
tunc  erit  manifefla  diffeifr.a.     And  afterwards  in  another  place  he 
faith ;  hem  ft  propter  paupertaicm  pofjifpcnem  dereliqutrit,  et  ita  quod  Fol.  262. 
dominus   capitalis  pro   dtfeSu  fcruitii    tenementum  fuum    in   manum 
fuam  ceperit  et  retinuerit.,  vel  alio  excolend*  dederit,  iSc.  fatis  mcritur 
tenens  feijitus. 

And  I  reade  amongftanncient  records,  that  a  f(^i;/V  was  broag;ht  Int' Record  87. 
in  the  raigne   of  king    John,  bat  this  aft  is  the  firli  futute  that   Regis  Jmu-iius. 
was    made  by'  authority  of  parliament  concerning  the  ceffa--jit\ 
after  this  came  th?  flatatcs  of  Weftm.  2,  and  10  E.  z.     De  Gam- 

Z  2  ktti'. 
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Itatute, 


V7.*.c.2i  &41.    letto;  and  note  that  the  writ  framed  upon  this  a6l  doth  recite  this 

loE.  2.  Stat,  de      ■'  ^ 


gTmlctto.  Vet.  r    \     J    rr    r 

Mag.Ch.i.f.  122.  (0   ^W^M  terra  afcrfne.]   LeJJa,  demife,  nota  dimitfere  is  a  good 

Pafcli.  jyE.  3.  word  of  a  feofFemcnt,  and  therefore  if  a  man  let  or  demife  lands  to- 

coram  Rege.  a  man  and  his  heires,  and  make  livery  of  feifm,  this  is  a  good  fcofFe- 

^on    n?ft  ^°"'  '"''""'^'  ^"'^  ^°  ^^  ^^'^  ^^"'■'^  ^'^'■^  ^^  ^^  intended,  for  a  cej/a-vit  licth  not 

ofthelnftitutes  ^S^'"^  tenant  in  taib,  or  fenant  for  life,  unlefle   the  remainder  be 

fed.  I,  45  E.  3. '  limited  over  to  another  in  fee,  fo  as  he  is  tenant  to  the  lord,  as  te- 

27.  33  H.  6.  53.  nant  by  the  curtefie  is. 

'■^^FTij  P^''"^^''^  ^^^   .^?o'uf'Vf« 'i;/.ovrc//:<c.-?/f«ri?.]  That  is  to  fay,  «/?oz'i?rj  ;'«  tz/VTm: 

^^'c     Ri-'  u°^'  ^^  'vejlitu,  of  this  fuHicient  hath  been  faid  in  the  expofition  upon  the' 

Q  E.  I.  ill  Banco  »sventh  chapter  ot  Magna  Lharla. 

Rot.  39.  Kane.  (3)   *  Ala  quart  part  de  la  verievalne?^  /^/V^  for  fee  ferme  the  ex- 

Hil.  13E,  1.  in  pofition  upon  the  twenty  feventh  chapter  oi  Magna  Charta.     And' 

Banco  Rot.  7.  fuch  j-gnj  yj.  otjjgr  profit,  as  was  anfwered  to  the  owner  of  the  land. 

Patch.  16E.  I.  _                   .    1    i_            •          1 

j^i^f^  was  accounted  the  verie  value. 

*  r  2q6  1  ^4)   ^^^'"  ?''^  ^"^  ''^'■'■^  ^/V«/.]  So  as  there  muft  be  a  tenure  be-- 

tweene  the  feoffor  and  the  feoffee  in  fee-fimple,  for  a  cej/avit  lietb 

not  upon  a  refcrvation  without  fuch  a  tenure,  and  fo  was  it  adjudged 

in  n  E.  2. 

iiE.2.cenav.         ^t  (\^q  making  of  this  afl  all  eflates  of  inheritance  were  in  fee- 

IcE*^   1  ^zV'  ^"^pl^^'  ^'^'^  therefore  the  donor  upon  an  eftate   in    taile   (created 

21  H.  6. 50.  33  ^y  ^  ftatute  made  after  this  a'lfl)  (hall  not  have  a  ceffa-uit  againfl  the 

M.  6.  53. F.N. B.  donee  in  taile,  nor  againft  tenant  for  life;,  neither  for  the  ceffer  of 

209.  11H.4.  3.  the  mefne  a  cejja'vit  lieth  for  he  holdeth  not  the  land  as  this  aft 

27  H.  8. 28.  fpeaketh,  which  ought  to  be  overt,  and  fufhcient  to  the  dillreffe  of 

'05'  tjj^  lord,  which  is  a  good  plea  in  a  cej/a'vit, 
Pafc.  16  E  1.  in        And  in  this  writ  the  tenure  between  the  demandant  and  the  te- 

Ban.  Roc.  5.  x\3,x\x,  is  traverfable,  bccaufe  this  writ  is  grounded  upOn  the  tenure  by 

lere propter dur'ai  ^0^^^  of  this  aft;  but  in  this  Writ  the  feifin  is  not  traverfable,  be- 

dijiiiFtkna.  caufe  it  is  not  grounded  upon  the  ieinn,  neither  is  the- quantity  of 

Regiit.  237.  the  ferviccs  traverfable,  but  to  be  taken  by  proteflation  ;  for  whe- 

f*,^'^  ^,''^q1*  ther  he  hold  by  more,  or  leffe,  the  ceja-uit  licth;  but  in  an  avowry  - 

"  lo^i-^'iQE.  '■^^   feifm    is    traverfable,    for    that   is     grounded   as   well    upon 

".6.  2iE.-'.2c,  ^^^^  fcilin,  as  the  tenure :  alfo  in  the  ccj/a-vit  the  land  is  to  be  rcco- 

21.  30E.  3.  22.  vered,  and  not  the  fervices,  and  it  is  in  his  nature  a  writ  of  right, 

43  E.  3.  ij.  and  the  jury  fliall  meafure  in  their  confcicnces  the  quantity  of  the 

^■^     *    '    '  Neither  is  hors  defonfce  a  good  plea  in  a  cajja^vit^  becaufe  (a» 

hath  beene  faid)  the  tenure  is  traverfable. 

(5)   LalrJ-eft  giferfrejh.']   The  tenant  of  the  land  is  called  tenant 

ptr  a-vailc,  becauieit  is  prefumed,  that  lie  hath  availe  and  profit  by 

the  land,  and  therefore  the  law  ne\  cr  expefted,  that  he  would  kt 

the  land  lie  frelh,  tliat  in  his  proper  fenfs  is  as  much,  as  unmanured, 

or  unoccupied. 

It  is  faid  in  law  to  lie  frefh,  not  onely  when  there  is  no  cattle,. 

or  other  thing  diftrainable  upon  the  land  of  the  value  of  the  rent, 
Tenn.psE.  i.ccf-  or  Other  profit  behinde;  but  alfo,  though  there  be  a  fufficient  dif- 
favit58. 10E.4.  treffe  to  be  taken,  yet  by  conflru>:*iaii  upon  this  aft,  if  the  land  be 
I.  2.  30^.3.22.  ^Q  immured  or  inclcfed  abotit,  as  the  lord  caunot  come  to  take  and 
•ii.^'sH.^er'  ca.rry  away  the  dillreffe  to  the  pound,  it  is  faid  to  lie  frelh,  thaC 
ibid.  7.  F.N.B.  is,  without  profit  as  to  the  lord,  for  though  it  be  fufficient,  yet 
2o8j  209.  it  is  not  futlicient  to  his  difircffe,  fo  as  the  land  mult  lie  open  and 

fufficient  to  tiie  dillreffe  of  the  lord:  or  elie  it  is  faid  in  la\v  to 

lie 
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He  fre(h  within  this  (hitute,  which  conflruftion  is  worthy  of  ob- 
fervation. 

(6)  Per  deux  ans."]   Per  hiennhtm\  fo  as  by  thefe  words  is  im-  12E.  3.ccffavit. 
plied,  that  it  lieth  onely  for  annua!!  fervices,  and  not  for  homage,  8  £.3.46,47. 
fealty,  or  the  like.     And   upon  thefe  words,  rien  arere,  iffc.  is  a  '7  E-  3-  57-  *7 
good  plea  in  this  aftion.  H.^iJi  3tH. 

This  aft  faith,  if  the  ten.int  let  the  land  lie  frefli,  yet  if  a  6  44.  6  H.  7.7. 
ftranger  wrongfully  occupy  the  ground  by  putting  in  his  cattle  and  8  H.7.  2.  30 f. 
feeding  of  it,  or  otherwife  by  manurance  of  the  ground,  this  3-  **•.  '+  E-  3- 
is  lufEcient  to  the  diftrefTe  of  the  lord  within  this  aft,  for  the  lord  r ^*'j{,^JL  ^'^ 
■may  diftrein  them,  which  is  the  end  of  this  aft;  otherwife  it  35H.6.  ceflav'ft 
■is  in  this  cafe,  if  cattle  efcape,  and  the  owner  fre&ly  follow  to  take  7.  F.N.B.  209. 
them. 

(7)  Ou  affaire  chofe  que  eji  contenue  en  le/cript.']  By  thefe  words 
the  cejja-vit  did  lie  for  non-payment.of  a  fee  ferme  contained  in  the 
deed. 

(8)  Eyt  lele^ora3icn  a  demaunder  ferre  en  dsTTieign* ."^ 

¥Ws  doubts  were  conceived  upon  this  aft: 

1.  Whether  the  heires  of  the  lord  might  have  a  cejavit,  becaufe         L  ^97  J 
the  words  be  eyt  k  lejfor.  Re^ut.  237. 

2.  Upon  the  fame  words  whether  the  grauntee  of  the  feigniory 
with  attornement,  or  tenant  by  the  curtefie,  tenant  in  dower,  &c. 
might  have  a  cejjavit. 

3.  Whether  againftthe  alienee  of  the  tenant  or  his  difTeifor,  &c. 
a  r^wV  did  lie  upon  this  aft,  becaufe  the  letter  of  this  law  extended 
-but  to  the  feoffee. 

4.  Whether  the  cejfavit  fliould   be   againft  the  heires  of  the  +5  ^'  3-  ^S* 
feoffee. 

5.  Whether  it  extended  to  rents  and  fervices  created  without 
deed,  for  as  much  as  this  aft  fpeaketh  of  fuch  onely,  as  were  referved 
by  deed. 

Thefe  doubts  were  conceived  upon  that  notable  rule  de- 
livered in  our  bookes  in  the  cafe  of  cejfa'vjt.  On  reco-usris  eJi  done 
en  efpeciedl  cafe  per  efiatut,  il  cweit  que  borne  a^ver  touts  fjcies  accord  al 
Jlatut. 

As  to  the  firll  Britton  faith.  Fee  femes  fint  terres  tenus  en  fee  a 
refponder fur  eux  per  an  le  -oerie  -value ^  xsu  pluis,  eu  meyns,  Je  quel  rent 
ft  les  feoffees  crftnt  a  refpondre  fer  deux  ans  enfsmble  per  tant  accrefi 
aSion  as  feoffors  et  Icur  heires  a  deiaaunder  les  tenements  en  demeane. 
But  notwithflanding  this  point  and  the  refidue  of  the  doubts 
are  briefly  and  excellently  remedied  by  the  ftatuce  of  W.  2.  made  W.  2.  cap.  21. 
feven  yeares  after  this  aft,  as  we  ihall  fhew  when  we  Hull  come 
to  it. 

(9)  Demaunder  fa  terre  in  demeign^.'\  Upon  thefe  words    it   is    13E.3.  gard.  38. 
xoncluded  that  a  cefj'avit  doth  not  lie  of  a  mefnalty  confifting    *' ^  3.44. 

of  rents  and  fervices,  bat  this  writ  lieth  againft  the  tenant  per  "^J*  ^  '^ 

It  is  holden  that  a  cefjaiiit  doth  lie  of  an  advowfon,  and  yet  it  46. 

is  not  in  demei'ne,  and  o^iert,  and  fuScient  to  his  dillrelFe  cannot  be  5  H.  7.  37.  43S, 

pleaded.  3-  is  3iE-i« 

(10)  Per  briefe  que  il  ai;era  en  la  cbauncery.'j  Hereupon  alfo  -',  h  '  eT^V. 
great  queftion  grew  for  the  forme  of  the  writ,  but  in  the  end  a  Re -lit  2-7. 
writ  was  conceived  upon  this  aft,  as  it  appeareth  in  the  Regiiter,  F.N.B.  210. 
and  F.  N.  B. 

Z   3.  (11)   Jvant 
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21E.3.23.33H. 
6.19.  7  £.3.58. 
13  E  3  ceffavit 
29.  15  H.  7.  10. 


Tr.9E.  2.f.  65. 
!n  llbro  meo  in 
CjfTavit. 


5E.3.30. 
7  E.  3.  58. 
21  E.  3.  23. 
ZSE.  3.42.  _ 
6  E.  2.  ceffavit 
49. 


37  E.  3.  57. 


13  E.  3.  ceflav. 

20. 

13  E.  3,  ubi  fu- 

pra. 

34  H.  4.  3,  4. 

40E.3.40.  31 E. 
r^.  cefTav.  23. 
F.N.B.  209.  a. 
Mic.  31E.  3.  fo. 
50  &  51.  in  lib. 
jneo  in  ceffavit. 
*  [  298  J 


6  E.  2.  tit  ceffa- 
vit49. 


25  E.  3.  411. 


50  E.  3.  23. 
19  £.4.5.  17  E, 
3.57.  21  E.  3. 
23.  29E.  3.  33. 
Vet.N.  B.  133, 
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(li)  Ai'trnt  judgement,  et  tender  les.  arrerages  ct  damages,  &c.} 
After  verdidl  and  before  judgement,  the  tenant  may  tender  the  arr 
rerages,  &c.  He  ought  to  tender  the  arrerages  in  proper  perfon, 
though  he  be  a  lord  of  parliament,  for  the  words  of  this  acl  be, 
Celuy  'vers  que  le  terre  eji  demands  vient,  i^c.  and  he  ought  to  finde 
furety. 

In  a  cejfwvit  z.kex  the  enqueft  joyned,  the  tenant  made  default, 
and  at  the  retourne  of  the  petit  cape,  the  tenant  appeared,  and  offered 
to  pay  the  arrerages  with  damages,  and  to  finde  fuch  furety  as  the 
court  would  award,  which  was  received,  becaufe  he  came  before 
judgement,  and  found  furety,  that  is,  three  pledges,  which  boun4 
their  lands  to  the  diftreffe  of  the  lord  in  the  fame  forme  as  the 
tenant  his  land  is  bound. 

He  ought  to  tender  all  the  arrerages,  for  fo  are  the  indefinite  words 
to  be  taken  as  well  before  as  after  the  two  yeares,  and  damages  to 
be  allowed  of  by  the  court,  but  if  the  demandant  doe  not  alledge 
how  much  is  behinde  over  and  above  the  two  yeares,  &c.  and  that 
be  found  by  the  jury  that  findes  the  ilTue,  the  tenant  need  not 
tender  more  then  for  the  two  yeares,  becaufe  it  appcare  not  of 
record,  or  by  neceffary  confequence  as  fuch  arrerages  as  incurre 
hanging  the  writ;  and  for  any  arrerages  incurred  before  this 
tender,  the  lord  fliall  not  avow,  becaufe  the  tenant  ought  to  have 
paid  all. 

The  court  may  aflefie  the  damages  by  their  difcretion. 
Where  this  adl  faith,  that  he  fhall  tender  the  arrerages,  it  is  to  be 
underftood  of  fuch  things  as  may  be  yeelded,  as  rent,  &c.  but  of 
fuit,  divine  fervice  and  fuch  like  which  cannot  be  yeelded,  damages 
fhall  be  paid  for  the  fame. 

If  two  joyntenants  be  impleaded  in  a  cejjairit,  and  the  one  make 
default,  &c.  the  other  cannot  tender  the  arrerages  but  for  the  moity, 
for  the  other  joyntenant  hath  *  power  to  alien  and  lofe  his  moity,  the 
words  of  the  ftatute  be,  Cehiy  'vers  que  la  terre  eJi  devmund,  and  the 
land  is  demaunded  againft  both. 

But  if  A.  and  B.  be  feifed  to  them  and  the  heires  of  A.  and 
B.  make  default,  A.  may  tender  for  the  whole  in  refpe£l  of  his  re- 
mainder. 

In  a  cejjh'vit,  the  jury  in  anno  6.E.  2.  found  the  cefTer,  and 
that  the  rent  was  behinde  by  30  yeares,  part  of  which  time  was 
before  the  flatute  whereupon  the  writ  was  grounded,  and  yet  the 
demandant  fhall  recover  all  the  arrerages,  as  is  well  warranted  by 
the  ftatute. 

If  jhe  demandant  in  the  ceffwvit  be  outlawed  in  a  perfon^U  aiflion, 
this  outlawry  may  be  pleaded  in  barre  of  the  aftion,  becaufe  the 
arrerages  are  due  to  the  king. 

(12)  Et  tro'uera  fuertie  come  le  court 'verra  fufficient,  &c.]  Thl^ 
furety  is  referred  to  the  difcretion  of  the  court,  for  herein  upon  thefe 
words  there  is  a  rule  conceived,  Suret!?  eft  al  court  d''ordeiner,  et  al 
tenant  dajjent  et  affirme.  And  therefore  being  referred  to  dif- 
cretion, in  divers  cafes  feverall  fureties  have  been  ordained 
upon  due  confideration  had  in  refpeft  of  the  ftate  of  every  parti- 
cular caff. 

Sometime  in  refpeft  of  the  quality  of  the  demandant,  as  if  he  be 

■   a  body  politique  or  corporate,  eccleliafticall  or  temporall  for  feare 

of  a  mortmain,  therefore  their  collaterall  furety  is  to  bq  found,  &c. 

3  f'f^ 


E. 
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Vide  15  Martini,  attno^E.  3.  coram  ji^ic^  it  in*  apud  DunJiaMit 
furety  was  graunted  to  the  prior  of  D.  demandant  in  a  ce^a-vit, 
that  he  fhould  diftrain  for  the  rent  in  other  lands. 

*  Sometime   in   refpedl   of  the   qu.ility  of  the   tenant   in  re-   '  10  E.  4.  5. 
fpeft  he  is  a  body  politique  or  corporate,  or  a  feme  covert,  or  an  Temps  E.i.cef. 

^°^°^*         .         .  ...  i9R.\^'fL*ty 

^  Sometime  in  refpedl  of  the  tenancy  it  felfe,  as  if  it  be  a  houfe,  27.  15  E.z.ibiJ 

&c.  left  the  tenant  fliould  wafte  it,  and  fo  make  it  not  fufficient  to  20.  19  E  2. 

pay  the  rent.  ibid,  a  i.  4E.3. 

Though    the   ftatute   rcferreth   the    furety    to   the   difcretion  ^i^l^-^'\^-^ 

of  the  court,  yet  will  it  be  good  to  follow  precedents  of  former  .  ^.^  utet.  & 

times,  for  difcretioejl  dijcernere  per  legem  quod  Jit  jitftum.  Stad.  lib.  2. 

*  Albeit  it  is  for  the  benehtof  the  demandant  to  have  furety,  ''41  E.  3.29. 
yet  he  cannot  waive  it,  becaufe  it  is  made  parcell  of  the  judge-  ^9  E.  4.  5. 

*■    ^O  E.   7.  2'J. 

jnent.  .  19  E,  4.5 

•*  But  what  if  the  furety  be  a  judgement  of  the  court,  that  if  he  d  4,  e.  3.  29. 
Xefle  againe  by  one  or  two  years,  que  la  I're  incwgera  la  remjiant,   19  R.  2. 
that  is,  that  he  Ihall  have  judgement  to  hold  the  land.  Sec.  for  ever.  Scire  tac'  134. 
-wherein  the  tenant  (hall  never  tender  any  more,  and  his  remedy,  that 
after  fuch  ceffer  again,  he  (hall  have  z.jcire  facias  upon  the  record^ 
and  if  the  tenant  be  warned  and  make  default,  &c  .the  demandant 
ftiall  have  judgement  againft  him  for  ever. 

If  the  tenant  after  a  judgement  given  againft  him  in  a  ceJJ'a^it,  that 
if  he  ceafe  againe,  !^e  la  terre  iiicitrgera  le  remnant,  in  that  cafe  if 
the  tenant  alien,  the  alienee  (hall  not  be  bound  by  the  {aid  furety  or 
judgement,  becaufe  it  bound  him  that  was  tenant  in  the  crjjavit 
onely,  and  upon  a  new cefler  a  new  cejj'a-uit  mull  be  brought.  Biit 
if  the  furety  or  judgement  be,  that  it  he  or  his  affig^jcs  doe  ceafe 
again,  &c.  then  the  affignee  is  bound  thereby,  and  upon  m/cire  fa- 
cias the  matter  {hall  come  in  quellicn. 

(13)  Soitforclcfe  a  remnant.']   'I'hat  is,  ftiall  be  forclcfed  or  barred   6  E.  3.  4;. 
/or  ever,  for  this  writ  is  a  writ  of  right  in  his  nature;  by  this   4E.  3.  dxoit4i 
aft   if  the   lord    recover   by   defalt,  judgement   finall   by    thefe 
words,    [Soit  fcrchfe   del  remnant'}  fliall   be  given,  and   ftiall  be 
a   barre  in  a  writ  of  jight:  otherwife  it  is  of  a  judgement  by 
verdift. 

See  more  of  the  writ  of  f^z;//  incur  expofition  upon  the  ila- 
tute  of  W.  z.  cap.  21. 


CAP.  y.  [299] 

WNSEMENT  eji  purview^que  J  T  is   provided  alfo,   that  a   man 

home  eit  dc formes  ( i )  brief e  de  from  henceforth  £hall  have  a  writ 

tvajl  (2)  en  le  chancery  vers  home  que  of  vrafte  in  the  chancery  againft  him 

tient  per  le  ley  Dengleterre  {^)t  ou  en  that  holdeth  by  law  of  England,  or 

outer  maner  a  terme  de  vie  (4.),  ou  otherwife  for  term  of  life,  or  for  term 

des  ans  (5),  ou  feme  que  tient  en  dow-  of  years,  or  a  woman  in  dower.    And 

er  (6).    £t  celuy  que  f err  a  attaint  de  he  which  fhall  be  attainted  of  wafte, 

ivojle  {'j)yperd£  le  chofe  que  il  aver''  fhall  leefe  the   thing  that   he   hath 

%uajle  [%)  :  et  oujier  ceo  face gree  del  wafted,  and  moreover  fhall    recom- 

tnble  cUctoque  le  ivajlefcrra  taxe{()).  pence  thrice  fo  much  as  the  wafte 

Et  Z  4                                         &.al 
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Etenwajle  fait  en  gard'  {lo)^  foit  fhall   be   taxed    at.     And  f»r  wafte 

Jiiit  fohnque  ceo  que  contenue  ejl  en  le  made  in  the  time  of  vvardfhip,  it  (hall 

ground  charter^  cap.  4.     Et  per  k  ou  be  done  as  is  contained  in  the  great 

;7  eji  ccntenue  en  la  grand  charter ^  charter.     And  where  it  is  contained 

que   celuy  que  avera  fait   wajle    en  in  the  great  charter,  that  he  which 

garde.,  perdr''  le  garde:   accorde   ejl^  did   wafte  during   the  cuftody,  fhall 

que  il  rendra  at  heire  Ics  damages  del  leefe  the  wardihip,  it  is  agreed  that 

wafie  iii)T^fi  iffint  foit  que  la  garde  he  fhall  recompenfe  the  heir  his  da- 

perdue   ne  fiffji  mie  a  le  value  des  mages  for  the  v/aflre,  if  fo  be  that  the 

damages^  avant  lage  del  heirs  de  mef-  wardihip  lofl  do  not  amount  to  the 

7ne  k  garde  (12).     W.  1.  cap.  21.  value  of  the  damages  before  the  age 

Articuli  fuper  chartas,  cap.  18.     "  of  the  heir  of  the  fame  wardfhip. 

(Dver,  25.  Fitr.  Waft.  62.  117.  146.  Bro.  Pari.  17.  Fitz.  JuJgement,  85.  134.  255.  Filz.  Da- 
magr-,  7.  2j.  42.  52.  go.  114.  133.  i.  Inft.  53.  b.  54.  b.  2co.  b.  355.  b.  I.  Roll,  91.  97.  156. 
Pvail.  GS9,  &(.•.  Savill,  42.   9  H.  3.  c.  4.  Regi/V.  72. 

li  H.  4.  3.  At  the  common  law  wafle  was  punifhable  In  three  perfons,  'vlx. 

?.^/>"^\'^j  tenanjin  dower,  tenant  by  the  curtefie,  and  the  guardien,  but  not 
l^b  V  car  ^i  "  ^g'linil  tenant  for  lifcj  or  tenant  for  yeares ;  and  the  reafon  of  the 
Rp>;i;i:.  72.  divcrnty  was,  for  that  the  law  created  their  ertates  and  intereils, 

Firit care  of  the  and  therefore  the  law  gave  againft  them  remedy:  but  tenant  for 
IntVr.utes,  jjfe,  and  for  yeares  came  in   by  demlfe  and  leafe  of  the  owner  of 

kit.  67.  j.i^g  land,  &c,  and  therefore  he  might  in  his  demife  provide  againft 

the  doing  of  wafte  by  his  leflee,  and  if  he  did  not,  it  was  his  neg- 
ligence and  default. 
7H.  6.  35.  There   is    alfo  an   acSiion    of  wafte   by  cuftome,   as   in    Lon- 

8  H.  6.  34.  don,  6;c. 

3-  ^-  ^*  Now  the  remedy  at  the  common  law  was  in  two  degrees :  firft, 

fo^7it;' Do£V  ^^^^  ^'''^^  ^^^^  "^^^^  inheritance  did  feare  (for  example)  that  tenant 
&  Stud.  1.2.  C.I.  it^  dower  would  doe  wafte,  he  that  had  the  inheritance  m"ght  before 
F.N.B.  55.  c.  any  wafte  done  have  a  prohibition  direded  to  the  ftierifte,  that  he 
W.  2.  cap.  14.     fli^ii  p^Qt  permit  her  to  doe  wafte  in  this  forme. 

Rex  'viceconi'  faltdem.  Fracipimus  tihi  quod  non  permittas  quod 
talis  Jtiulier  faciat  HjaJIicni,  iiel  ijenditionem,  njtl  exilium  de  terris,  ho- 
viinibui,  redditibus,  domibus,  bc/cis,  'vel  gardinis,  quce  tenet  in  dotent 
de  hi£reditate  talis  in  tali  ^illa,  ad  exharedationem  ipfius  talis  ne 
amplius,  cj'c. 

And  Bradlons  advice  hereupon  is  as  followeth: 
Regula,  Et  hoc  faciat  tempejli've,  ne  psr  negligentiam  damnum  incurrat,  quia. 

menus  ejl  in  tempore  Gccurrsre,  quam  pojl  cau/am  'vuhieratam  rcmedium 
quarere. 
Lib.  5.  fo!.  115.       And  the  ftierifTe  having  the  warrant  of  this  writ  may,  as  in  cafe 
f  oljambes  cafe,    of  a  writ  of  efir element,  take/^^i?  comitatus,  and  withftand  the  doing 
of  any  wafte. 

And  this  was  the  remedy  that  the  law  appointed  before  the  wafte 

done  by  the  tenant  in  dower,  tenant  by  the  curtffie,  or  the  gar- 

Rcgula.  dien,  to  prevent  the  fame,  and  this  was  an  excellent  law,  iox praftat 

Vide  W.  a.  cautela  quam  msdela,  and  preventing  juftice  excelleth  punifliing 

^'4-;  juftice.     And  this  remedy  may  be  ufed  at  this  day.     Now  after 

wafte  done  there  lay  an  aflion  of  wafte  at  the  common  law  in  this 

forme.     Rex  'viceccm\     Salutem.     Si  talis  fccerit  te  fecuruin  de  cla- 

r  7C0  1      more  fuQ  proj'equcndo,  tunc  pone  per  -vad*,  et  fahos  pkgios  talem  viuliei 

t  remyk^c.   quod  ft  coram  jificiarii:  nr,Jh-is,i^':,cf  ai/ura  qtiare  fecit,. 
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sjajliutt,  "jeniltionem,  tt  exiJinm  de  terris^  hominihus,  redJitihus,  bofcit, 
<vel  gar  dims,  qtue  tenet  in  dot  em  de  btereditate  talis,  in  tali  n;:Ua,  con- 
tra frohibitUnum  mjiram,  et  habeas  ibi  nomina  pUgiorum,  et  bcc  breve t 
ttjle,\£c. 

Where  in  this  writ  it  is  faid  contra  prohibitionem  noftram,  the   4  H.  3. 
plaintiffe  fliould  have  well  maintnined  his  writ,  albeit  no  writ  of  ^^'a^>  «»9- 
prohibition  of  wall  had  been  fued  out  before,  for  that  the  com-  '"?•  ^'  *  '^^  *» 
men  law  vvas  a  prohibition  of  it  lelfe,  and  fo  faith  Brafton  fpeak-   ^^^  prohib.  i-. 
ing  of  the  wade  done  by  a  goardien,  Dominus  vafium  emendabit  Brac>.  1. 4. 
J:c,    quad  damna    niliiuet,  fi-je   'oaflian  fecerit    ante  prubibitionenSj   fc.  135. 
fii-epcji.  '  _      VideW.2.ci4, 

By  this  writ  of  wafte  the  plaintiiFe,  if  the  wade  were  done  in  BraO.  to.  315, 
woods,  Et  mulier  inde  per  inqmfitionem  convincatur,  talis  erit  ei  porna   316. 
infligenda,  et  in  tantum  erit  coccrdanda,  quod  de  catero  nihil  capiat  in 
bofco  illo,  nifi  (per  vifum   *  forejiariorum   haredis)  rationabile  eftove-    •  Finjiariui  in 
rium  fuum,  et  talis  fer*vitus  imponetur  ei  ad  pcenam,  et  de  forejfario  ancient  authors, 
appcnendo  [fiat  tale  breve  {yfhidi  there  you  may  reade  at  large)  Si  '«  "^n/«'r  ""T^ 
cufios  de  vajlo  convir.catwr,  amittit  cuftodiam,  et  rejlituet  damna,  et  det  woodward. 
domino  regi  mifericcrdiam,  quod  non  efi  in  Tttuliere,  Ji  de  dote  fun  fe- 
cerit vajtum,  quia  dotem  fuain  non  amittit,  fed  cujlos  vel  curator  ei  ad- 
jungatur,  qui  inpediat  trefaciat,  ct  damna  debet  refundere. 

So  as  the  tenant  in  dower  (and  likewife  the  tenant  by  the  cur- 
tefie)  had  two  punilhments,  viz.  to  yeild  damages  to  the  value 
of  the  wafte,  and  a  keeper  or  curate  to  be  appointed  to  them, 
who  fhould  withftand  any  wafte  to  be  afterwards  done  by  them. 

And  the  guardien  had  three  punilnmeots.     1.  He  Ciould  lofe 
the  cuftody.     2.  He  fliould  yeeld  damages  to  the  value  of  the   to  K.  3. 
wafte:  and    3.  He  ftiould  be  fined  to  the  king,  for  that  contrary  Wjft.  138. 
to  the  truft  in  him  repoied  by  reafon  of  his  guardienihip  he  did  ^^^.3.  ib.  135^ 
wafte  to  the  diftierifon  of  the  heire,  and  this  did  hold  as  well  in  v^^i^   j^g 
cafe  of  a  guardien  in  droit,  as  a  guardien  vafait. 

And  the  reafon  wherefore  at  the  common  law  the  a£lion  of  Temps  E.  i. 
wafte  did  lie  againft  the  tenant  in  dower,  or  tenant  by  the  curtefie.  Waft,  131. 
albeit  they  had  affigned  over  their  eftates,  was,  becaafe  no  adion  3°^  3'  ^^ 
of  wafte  by  the  common  law  lay  againft  the  affignee  for  waft  done  f  ^  £  ^'  .|* 
after  the  affignment,  therefo.-e  the  aftion  of  neceffity  did  for  fuch  u  H.  4.  iS. 
wafte  (after  the  affignemcnt)  lie  againft  the  tenant  by  the  curtefie,  Do<a.  &  Stod. 
or  tenant  in  dower,  which  law  continueth  to  this  day.  ^-  ?;  "•  ^ 

But  if  the  heire  granted  away  the  reverfion  and  the  tenant  at-     •    •  *  ^ 
tonmed,  the  aftion  failed  at  the  common  law,  as  hereafter  (hall  be 
ftewed  more  at  large.     Hereby  it  appeareth  how  neceflary  it  is 
for  the  underftanding  of  this  aft,  to  know  what  the  common  law 
was,  and  the  reafon  thereof,  before  the  making  of  our  ftatutes, 
whereof  you  fliall  reade  more  largely  in  B radon  both  concerning  Bfafi-ubl  fupra* 
the  points  abovefaid,  and  other  matters  concerning  wafte,  worthy  Firft  partof  the 
of  your  reading  and  obfervation.  Inrtir.  fed.  67. 

But  at  the  common  law  if  the  guardien  in  droit  had  affigned  over 
Ms  eftate  and  intercft,  the  heir  fhould  have  had  an  aflion  of  wafte 
for  wafte  done  after  the  afiignement  againft  the  affignee,  for 
he  was  guardien  in  fait,  and  {o  within  the  rule  of  the  common 
law. 

(i)  Home  eyt  deformes,  k.c.'\  Here  the  perfons  are  not  named 
who  fliall  have  the  action  of  wafte,  but  that  is  left  to  the  common 
law  to  judge  thereupon,  of  which  matter  you  ihali  reade  plen- 
tifully in  our  books,  and  it  were  too  Icng  to  be  here  inferted, 

neither 
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neither  doth  it  tend  to  the  expofition  of  this  aft  being  left  to  the 
common  law. 

(2)  Briefe  de  'wajfe.']  Bre've  de  'vajio.  Of  this  word  n/ajtwa 
you  may  reade  in  the  firft  part  of  the  Inllitutes,  fed.  6j.  onely  this 
may  be  added  that  neither  this  aft,  nor  the  ftatute  of  MarJebridge 
doth  create  new  kinde  of  waftes,  but  doe  give  new  remedies  for  old 
waftes ;  and  what  is  wafte,  and  what  not,  mull  be  determined  by 
the  common  law. 

(3)  Home  que  tient  per  laley  d''Angleterre.'\  Here  tenant  by  the 
curtefie  is  named  for  two  caufes :  i.  For  that  albeit  the  common 
opinion  was,  that  an  aftion  of  warte  did  lie  againft  him,  yet  fome 
doubted  of  the  fame,  in  refpeft  of  this  word  tenet  in  the  writ,  for 
that  the  tenant  by  the  curtefie  did  not  hold  of  the  heire,  but  of  the 
lord  paramount,  and  after  this  aft  the  writ  of  wafte  grounded  there- 
upon doth  recite  this  Itatute. 

2.  For  that  greater  penalties  were  inflifted  by  this  aft,  then 
were  at  the  common  law. 

(4)  Ou  en  outer  maner  a  terme  de  o'/V.}  If  a  leafe  be  made  quuTjf 
diu  Jola  fuer* ,  or  quam  diu  fe  bene  gejjerit,  or  quoufque  promotusfueritf 
i^c.  in  all  thefe  and  like  cafes  they  are  in  judgement  of  law  leafes 
for  life  within  this  aft. 

Upon  thefe  words  there  be  many  conclufions  worthy  of  ob- 
fervation. 

Firtt,  albeit  the  aflignee  of  the  tenant  by  the  curtefie,  or  tenant 
in  dower,  is  within  the  letter  of  this  law,  for  he  holdeth  in  fome 
manner  for  life,  yet  no  aftion  of  wafte  Ihall  be  brought  by  the 
heire  againft  the  aflignee,  but  onely  againft  the  tenant  by  the 
curtefie,  or  tenant  in  dower ;  for  in  conftruftion  of  ftatutes,  the 
reafon  of  the  common  law  giveth  great  light,  and  the  judges,  as 
much  as  may  be,  follow  the  rule  thereof. 

But  if  the  heire  granteth  away  the  reverfion,  and  the  affignee 
attorne,  there  the  grauntee  by  this  ftatute  ftiall  have  an  aftion  of 
wafte  againft  the  aflignee,  and  the  plaintiffe  muft  declare  upon  this 
ftatute:  for  (as  hath  been  faid)  in  that  cafe  there  lay  no  aftion  of 
wafte  at  the  common  law,  fo  as  in  this  point  our  aft  is  introduftoi  y 
of  a  new  law, 

2.  If  the  heire  had  graunted  his  reverfion  expeftant  upon  an 
eftate  in  dower  or  by  the  curtefie,  the  grauntee  ftiould  not  have  had 
an  aftion  of  wafte  againft  tenant  in  dower  or  by  the  curtefie  at 
the  common  law,  for  that  the  privity  was  deftroyed,  therefore 
the  grauntee  in  an  aftion  upon  this  ftatute  doth  recite  the 
ftatute. 

3.  A  Leflee  for  his  own  life,  or  for  another  mans  life,  is  within  the 
words  and  meaning  of  this  law,  and  in  this  point  this  aft  intro- 
duceth  that  which  was  not  at  the  common  law. 

4.  If  a  leafe  for  life  be  made  to  A.  the  remainder  for  life  to  B. 
he  in  the  reverfion  fhall  have  no  aftion  of  wafte  againft  the  fijft 
leflTee,  for  then  the  eftate  of  him  in  the  remainder  ftiould  be  de- 
ftroyed, and  fuch  conftruftion  muft  be  made  to  preferve  the  eftate 
of  an  eftranger,  in  whom  there  is  no  fault  or  default.  But  if  he 
in  the  remainder  for  life  dieth,  then  the  wafte  is  puniihable  as  well 
before  as  after  his  death. 

*  5.  If  a  leafe  be  made  to  A.  for  his  life,  the  remainder  to  A. 
for  the  life  of  B.  if  A.  doth  wafte,  an  aftion  of  wafte  doth  lie 
againft  him,  for  the  wrong  doer  hath  both  the  ftates  in  him,  and  of 

that 
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ti^at  opinion  was  fir  James  Dier  chiefe  juftice  of  the  commoB 
pleas,  Pafch.  18  Eliz. 

6.  If  a  leafe  for  life  be  made,  the  remainder  for  years,  an  aflion  4 1-  3-  ^^ 
of  wafte  (hall  lie  againft  the  leffee,  for  the  recovery  therein  Ciall  1*^1'^^  ^ 
not  deftroy  the  terme  for  yeares. 

7.  Fern'  lefiee  for  life  taketh  hufband,  the  hufband  doth  wafte,  46  E.  3.  32, 
the  wife  dieth,  the  hufband  fhall  not  be  punifiied  by  this  law,  for  46_.^^t.  Wafte 
the  words  of  this  aft  be,  harm  que  tint,  i^c.  pur  ij:e,  and  the  huf-  ^^^   *"Vol.  it. 
band  held  not  for  life,  for  he  was  feifed  but  in  the  right  of  his  southcots  cafe/ 
wife,  and  the  eftate  was  in  his  wife. 

8.  An  occupant  is  within  thb  law,  for  the  words  of  this  aft  (as  4SE.  3.  19. 1.  6. 
hath  been  faid)  are  home  que  rieat,  which  are  more  liberall  words  ^^-J^^J]:J^ 
then  if  the  flatute  had  fpoken  of  a  leafe  or  demife,  and  certain  it  L;b.^^.7ol.'9^' 
is  that  the  occupant  holdeth  for  life,  fo  it  is  of  the  lord  that  entreth 

on  his  villein  tenant  for  life. 

9.  He  that  hath  an  eftate  •  for  life  by  conveyarce  at  the  com-         [  302  J 
mon  law,  or  by  limitation  of  ufe,  is  a  tenant  within  this  flatute.         *Hii.  i6E.i.ia 

10.  A  leafe  for  life  is  made,  the  remainder  over  in  taile  or  in  fee,  g^^tfe  Rotvi 
he  in  the  ren)ainder  fhall  by  this  aft  have  an  aftion  of  wafle ;  for  Hereford. 

the  words  of  the  flatute  are  generall. 

11.  Albeit  tenant  in  taile  apres  poflibility  of  iffue  extinft  doth  Temps E.  i, 
hold  but  for  life,  and  fo  within  the  letter  of  this  law,  yet  is  lie  out  Waft,  iz6. 
of  the  meaning  thereof  in  refpeft  of  the  inheritance  which  was   39  E-  3-  »6« 
once  in  him,  in  refpeft  wherecf  his  eftate  is  by  law  difpunifhable  ^f  j\^'foliu 
pf  wafte,   but  his  afTignee   fhall  be   punifhed  for  wafte  by  this  Ewenscrfe, 
ftatute.  27  H.  6.  Aiiie 

12.  It  is  to  be  obferved  that  fuch  remedy  as  the  heire  had  Scatham. 
againft  the  tenant  in  dower,  and  tenant  by  the  curtehe,  &c.  by  the  p^^^"  |;  ^■^^* 
common  law,  fuch  remedy  had  the  lefTor  and  his  heires  againli  the  ji,  2.. \a.  1. 
farmors  for  life  or  yeares  by  the  ftatute  of  Marlebridge,  which  Marlb.  c.  23. 
remaineth  to  this  day.  '• '  '•  fol.  81.  h. 

(5)  Oa  dis   ans.]     See   before  the   ftatute   of    Marlebridge,  ^2^'"^°* 

"P- 23-  16  E.  3.^ Waft, 

Tenant  by  ftatute  merchant,  or  ftapie,  or  elegit,  are  not  withm  100. 21  E.  3.26. 

this  aft,  for  albeit  they  have  but  a  chattell,  yet  are  they  not  tenant  Doa.  &  Scud. 

for  yeares.  fo.66.b.F.N.B. 

Although  the  words  of  the  aft  be  tenant  for  yeares  in  tha  plu-   5:-^l'-6.fo.37« 
„  ,°  ^  1    ,,-<,•        -1  •       r  I  m  part  of  the 

rail  number,  yet  tenant  for  a  yeare,  or  halfe  a  yeare,  &c.  is  wittnn  laftit  fea  67 
this  aft. 

Executors  or  a4miniftrators  of  a  terme  for  yeares,  though  they  38  E.  3.  17, 
Jiold  in  outer  droit,  fhall  be  punifhed  for  wafte  done  in  their  tinve,  10  E.  4,  i. 
but  not  in  the  time  of  the  teftator,  or  inteftate.  23H.8.Waft.Br. 

Two  executors  be  of  a  ward,  the  one  dotli  wafte,  the  aftioc   3  E.  2.  Wafte,  3. 
lieth  againft;  him  onely.     See  more  hereof  hereafter,  and  note  the 
diverfity. 

Tenant  for  yeares  graunts  his  eftate  upon  condition,  the  leffee   30  E.  3.  i6. 
doth  wafte,  the  grauntee  enters  for  the  condition  broken,  the  aftion 
of  waft  is  to  be  brought  againft  the  grauntee,  and  fo  it  is  in  cafe  of 
leffee  for  life. 

Tenant  by  the  curtefie,  or  other  tenant  for  life  maketh  a  leafe  8  E.  3.  26. 
for  yeares,  he  in  the  reverftcn  confirmeth  it,  tenant  by  the  curtefie 
dieth,  an  aftion  of  wafte  lieth  againft  the  leffee.  10  e.  3.  52. 

Tenant  for  yeares  of  a  moity,  third,  or  fourth  part  pro  indi-ji/o  44  E.  3.  34. 
holdeth  a  terme  for  yeares,  he  is  within  this  aft;  and  fo  it  is  of  a  '^^^' }'  35- 
tenant  by  the  curtefie,  or  other  tenant  for  life  of  a  moiry^  &c.     In  ?,  p   ;  "* 

like  »i  H.  7. 40. 


3C2 


Lib.  5.  fol.  12. 
Foljambs  cafe. 


Lib.  5.  fol.  78. 
Booths  cafe. 


33  E.  3-  P-  6. 
6E.3  54. 
34. E.  3,  re- 
torn  111. 

40  E.  3.  33. 

41  E.  3.27. 
43  E.  3.  15. 
48  E.  3.  19. 
F.N.B.  56.  a. 
Temps  E.  i. 
Wafte,  iz6. 


40 E.  3.  73. 

43  E.  3.  8. 

44  E.  3.  5. 

C303] 


Tr.  7  E.  I.  in 
Communi  Ban- 
co. Rot.  21. 
Norff. 


54  E.  3.  Waft, 
30.  19  E.  3. 
ib.  30.  41  £.  3. 
ibid.  81. 

53  H.  6.  T. 
F.N.B.  59.  b. 
Dier,  2S  H.  8. 
33.  29  H.  8.  36. 

34  Eliz.  314. 
Fafch.  9  E.2. 63. 
h,  Inlibrijmeo, 
Un  briefs  de 
"Wafte.   19  E.  3. 
Wa.<t,  31. 
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like  manner  if  two  be  plaintifFes,  and  one  of  them  is  fummone^ 
and  fevered,  a  moity  fliall  be  recovered. 

Tenant  for  yeares  or  for  life  afiignes  over  his  leafe  for  yeares, 
or  eftate  for  life,  excepting  the  timber  trees,  and  after  wafte  k 
done  in  felling  downe  the  trees,  the  adion  of  walle  is  maintainable 
againfl  the  affignee,  for  as  to  the  leflbr  they  are  not  fevered  from 
the  land. 

Tenant  for  yeares,  or  for  life  aflignes  over  his  eilate,  and 
notwithfianding  takes  the  profits,  an  adion  of  wafte  lieth  againft 
the  firll  lefiee,  and  fo  it  is  of  meane  afiignes,  the  adion  lieth 
againft  him  that  taketh  the  profits,  but  this  is  by  the  ftatute  of 
II  H.  6.  cap.  5.  for  in  that  cafe  the  pernor  of  the  profits  did  not 
hold  the  land. 

Twojoyntenants  for  yeares,  or  for  life,  one  of  them  doth  wade, 
thii  is  the  wafte  of  them  both,  as  to  the  place  wafted,  and  yet  the 
words  of  the  adi  are,  C/jome  que  tient)  but  treble  damages  Ihall  be 
recovered  againft  him  that  did  the  wafte  onely. 

_  Tenant  for  yeares  or  for  life  doth  wafte,  and  after  afiigneth  over 
his  eftate,  now  the  words  be  (home  que  tient),  £ffr.  he  that  holdeth 
for  life  or  for  yeares,  and  after  the  aflignement  he  holdeth  not  the 
land,  yet  Ihall  the  adion  of  wafte  be  brought  againft  him  in  the 
tenet,  becaufe  in  the  eye  of  the  law  he  is  tenant  as  to  the  adion  of 
wafte,  and  againft  him  that  was  the  wrong  doer  did  the  adion  ac- 
crew,  which  he  cannot  avoid  by  his  aflignement,  and  againft  him 
fhall  the  treble  damages  be  recovered  and  the  place  wafted,  and  fo 
it  is  of  the  meane  aflignes;  a  juft  interpretation  that  he  that  did 
the  wrong  fhould  anfvvcr  the  fame,  and  this  is  the  caufe  that  ge- 
nerall  nontenure  is  no  plea  in  an  action  of  wafte,  butfpeciall  nonr 
tenure  may  be  pleaded,  as  the  granting  over  of  his  eftate,  before 
which  graunt  no  wafte  was  done. 

(6)  Oufeme  que  tient  en  t^o-iver.']  This  is  to  be  underftood  of  all 
the  five  kindes  of  dowers  whereof  Littleton  fpeaketh,  'viz.  dower 
at  the  common  law,  dower  by  the  cuilome,  dower  a</  oftium 
ecclejige,  dower  ex  ajfenfu  patris,  and  dower  de  la  pluis  beale, 
and  againft  all  thefe  the  aftion  of  wafte  did  lie  at  the  comuioa 
law. 

(7)  Et  celuy  que  ferra  attaint  de  tvaj']e.'\  As  it  hath  becne 
^id,  if  onejoyntenant  doe  the  wafte,  both  fliall  be  attainted  of  the 
wafte,  &c. 

In  an  adion  of  wafte  brought  againft  tenant  by  the  curtefie, 
tenant  for  life,  tenant  for  yeares,  or  tenant  in  dower,  which  before 
hath  been  named  in  this  acl,  the  entry  of  the  plea  of  the" tenant 
is  quod prediSl^  (talis)  non  fecit  njaftwn,  and  yet  all  thefe  by  con- 
ftruclion  of  law  Ihall  anfvver  for  the  wafte  done  by  any  ftranger, 
for  he  in  the  reverfion  cannot  have  any  remedy  but  againft  the 
tenant,  and  the  tenant  fhall  have  his  remedy  againft  the  wrong 
doer,  and  recover  all  in  damages  againft  him,  and  by  this  meanes 
the  lofi'e  fhall  light  upon  the  wrong  doer;  for  voluntary  wafte  and 
per.Tiilfive  wafte  is  all  one  to  him  that  hath  the  inheritance.  But 
if  the  wafte  be  done  by  the  enemies  of  the  king,  the  tenant  fhail 
not  anfvver  for  the  wafte  done  by  them,  for  the  tenant  hath  no  re- 
medy over  againft  them.  The  fame  law  it  is  if  the  wafte  be  done 
by  tempeft,  lightning,  or  the  like,  the  tenant  fliall  not  aniwer  for 
it.  It  is  adjudged  in  9  E.  2.  that  if  theeves  burn  the  houfe  of 
tsnant  for  life,  without  eyill  keeping  of  kflees  for  lives  fire,  the 

lefl'ee 
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leflee  {hall  not  be  punlihcd  therefore  in  an  aflioa  of  walle;  nctM. 
the  cafe  of  fire,  &c. 

A.  feifed  of  land  in  fee  acknowledgeth  a  ftatute  merchant,  and 
infeofFeth  B.  who  letteth  the  fame  for  life,  the  land  is  extended 
upon  the  ftatute,  B.  bringeth  an  adion  of  wafte  ag^nft  the  lefTee, 
he  may  plead  this  execution,  &c.  before  which  execution  no  wafte 
done,  for  the  pofFefilon  of  the  land  is  lawfully  taken  from  him  by 
courfe  of  law,  which  he  could  not  withJland,  and  if  he  (hould  be 
puniQied  for  waft^,  he  thould  have  no  remedy  over. 

So  it  is  if  a  man  make  a  leafe  for  yeares,  and  put  out  the  ieffee, 
and  make  a  leafc  for  life,  the  leflee  enter  upon  the  leflee  for  life, 
and  doth  wafte,  the  lefiee  for  life  flull  not  be  puniflied  therefore  for 
the  caufe  aforefaid. 

If  tenant  in  dower  be  of  a  manner,  and  a  copiholder  thereof  32  E.  3.  W«ft, 
commit  waft,  an  aftion  of  wafte  lieth  againft  tenant  in  dower.  ic4- 

If  an  infant  be  tenant  by  the  curtefie,  or  lefiee  for  life,  or  yeares,  Doa.  &  Stni. 
he  fliall  anfwer  for  the  wafte  done  by  a  ftranger,  and  have  his  re- 
medy over,  though  fome  have  holden  the  contrary,  for  in  that  cafe  * 
alfo  the  lofle  ftiall  be  upon  the  wrong  doer;  and  fo  it  is  in  cafe  of 
a  feme  covert,  for  the  priviledge  of  infancy  and  coverture  in  this  Temps  E.  i. 
cafe  (hall  not  prevaile  againft  the  wrong  and  diCierifon  done  to   ^^ftc>  '»8. 
him  that  hath  the  inheritance,  efpeciaily  when  they  have  their  re-   ^  g'^'  '3-43- 
medy  over,  and  the  eftate  is  of  their  owne  purchace  or  taking,   ha^t.  ir. 
And  fo  it  is  if  a  leafe  be  made  to  the  huftjand  and  wife,  and  the   ic  E.  3.  17. ; 
huftjaod  doth  wafte  and  dieth,  if  the  wife  agrecth  to  the  eftate,  (he  4*  E-  3-  »i- 
ihall  be  puniihed  for  the  wafte  done  by  her  hulband  in  like  man-  ^^J-  3-  ^5' 
ner,  as  if  a  ftranger  had  done  the  wafte,  and  after  the  death  of  ^  pj"  \  ^'  ^ 
her  huftjand  Gie  is  in  from  the  leflbr,  and  if  the  aftion  had  been   2  h.  6.  2  <.*!». 
brought  againft  the  hufband  and  wife,  the  writ  Ihould  have  been   33  H.  6.  31. 
qued  fecerunt  ntajlumy  fo  as  it  was  as  well  the  wafte  of  the  wife,  as    19  E  3- '"^e.  246. 
of  the  hufband.                                                            ^                                    ioE^.4.iS. 

(8)   Perdra  le  chcfe  que  il  aver  ivafle.']    That  is,  thefe  foure  te-   {vafte^*-'. 
nants  before  named  ftiail  lofe  the  thing  which  he  hath  wafted,  but 
it  is  ever  rend  red  cmittet  locum  •vafiatum. 

•  If  waft  be  committed  in  a  houfe  fparfim  in  divers  feverall  *^^?^''  5'  '* 
p^rts,  the  whole  houfe  fliall  be  recovered,  although  ail  be  not  waft-   g  g  ^  Waft? 
ed.     In  anncient  time  it  was  holden  J  by  iome,  that  if  the  hall  were   i  ja.  4  E.  3.  32, 
wafted,  the  whole  houfe  fliould  be  recovered,  for  that  in  thofe  dayes    15  E.  3.  Judge- 
the  hall   was  the  place  of  greateft  refort,  and  ufe,  in  fo  much   *"'"'»  '  54- 
as  the  whole  houfe  was  called  by  the  name  of  the  haU,  as  Dalehall,   J^g  "^  j^  |  ' 
&c.  but  the  purview  of  this  atl  is,  that  he  fhall  lofe  the  thing  that   15  h.  7.  i  r.  ^ 
he  hath  wailed.  +  f  304  1 

So  if  is  of  a  wood,  if  wafte  be  Aov.c  fparjimt  though  all  the  wood  4  E.  6.  Wafle 
be  rot  wafted,  the  whole  wood  fhall  be  recovered:  and  the  reafon  Br.  136. 
cf  both  thefe  cafes  v/as,  for  that  if  wafte  were  donQ/parJim  in  houfes    J*  H.  S.  i. 
or  woods,  that  by  the  conftruftion  of  thefe  words,  the  whole  fhould 
be  recovered,  for  that  otherwife  the  houfe  that  was  for  the  habi< 
tation  of  man,  or  the  woods  that  fo  many  wayes  were  for  mans 
necefTar)'  ufe,  could  not  be  enjoyed,  neither  by  him  that  had  the 
inheritance,  nor  bv  the  tenant  without  continuall  trefpalfing  the 
ore  to   the  other,  et  Lcni  judicis  ejl  caufas  I'ttium  dirimre ;  but  if 
w-aile  were  done  in  cne  part  of  the  wood  that  might  be  conve- 
niently divided  from  the  reft,  that  part  only  is  Ions  vaftatus,  and 
fliall  be  recovered. 

And 
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ment, 255. 


And  fo  it  is  of  brook  medow,  if  the  tenant  plough  it  ■^^fparjint 
(as  hath  been  before  faid.) 

A  tenant  for  life  or  yeares  of  a  parke,  vivary,  warren,  or  dove- 
houfe,  if  he  deftroy  the  deere,  or  the  fi(h  in  the  vivary  or  ponds, 
or  the  game  in  the  warren,  or  the  doves  in  the  dovehoufe,  it  is 
wafte,  and  hee  that  hath  the  inheritance  fhall  recover  the  park, 
vivary,  warren,  or  dovehoufe,  and  therefore  the  makers  of  this 
aft  meaning  to  include  all  kinde  of  wafts,  ufed  this  generall  word 
Ichcfe.'] 

And  fo  it  13  if  the  tenant  kill  fo  many  of  the  deere,  fifti,  game 
or  doves,  as  there  be  not  left  fufficient  for  ftore  having  regard  to 
the  number  that  were  there  when  his  eftate  or  intereft  was  created 
or  made,  this  is  wafte,  and  fo  it  was  holden,  Pafch.  15  Eliz.  in  com-^ 
muni  banco,  et  Jic  de  Jimilibus. 

Exile  and  deftruftion  of  villeins  by  tallage  and  oppreffion  is  waft, 
and  this  aft  faith  \ferdra  le  chcfe.'] 

(9)  Et  oujler  ceo  face  gree  de  treble  de  ceo  que  le  luajle  /err a 
taxe.]  Concerning  cofts  in  this  aftion  •  fufficient  hath  been 
fpoken,  ca.  I. 

The  plaintifFe  ftiall  not  recover  damages  for  any  wafte  done 
hanging  the  writ,  and  therefore  the  plaintiffe  may  have  a  writ  of* 
ejirepement  in  this  aftion,  et  Jic  de  Jimilibus, 

Lefl'ee  for  yeares  committeth  waft,  and  the  years  doe  expire,  yet 
ihall  the  leflbr  have  an  aftion  of  wafte  for  the  treble  damages,  al- 
though he  cannot  recover  the  place  wafted,  and  though  the  ftatute 
be  in  the  conjunftive,  perdra  le  choje,  i^c.  et  oufler  ceo  face  gree,  iffc, 
for  as  there  was  at  the  common  law  two  forms  of  aftions  of  wafte, 
'viz.  in  the  tenet,  as  againft  tenant  by  the  curtefie,  &c.  and  in  the 
tenuit  againft  the  gardein  after  full  age,  fo  upon  this  aft  the  like 
kinde  of  formes  is  framed  by  equal!  conftruftion,  'viz.  in  the  tenet 
to  recover  the  place  wafted,  and  treble  damages,  and  in  the  tenuit 
to  recover  treble  damages  only. 

But  this  is  to  be  underftood  when  the  terme  expires  by  effluxion 
of  time,  as  in  the  cafe  of  a  leafe  for  years,  or  when  the  eftate  de- 
termines by  the  aft  of  God,  as  when  cefii  que  "uie  dielh,  or  when 
the  eftate  is  ended  or  defeated  by  the  aft  and  wrong  of  the  tenant, 
as  when  he  makes  a  feoffement  in  fee,  or  commits  any  other  for- 
feiture, and  the  leftbr  enters,  yet  the  lefibr  fliall  have  his  aftion  of 
wafte;  but  when  the  tenant  commits  wafte,  and  after  furrendreth 
to  the  leflbr  his  eftate  or  terme,  and  he  in  the  reverfion  agreeth 
thereunto,  he  ftiall  not  have  an  aftion  of  wafte  in  the  tenuit,  for  he 
cannot  by  his  owne  aft  alter  the  forme  and  nature  of  his  aftion 
from  the  tenet  to  the  tenuit,  and  he  cannot  plead,  devant  quel  J'ur- 
render  nul  -Majfe  fait. 

An  aftion  of  wafte  is  brought  againft  the  lefl'ee  for  years,  or 
againft  tenant  pur  tertjie  dauter  vis,  and  hanging  the  aftion  the 
term  expires,  or  ce^  que  'vie  dieth,  yet  the  writ  ftiall  not  abate,  for 
that  an  aftion  of  wafte  (as  hath  been-  faid)  lieth  onely  for  the 
damages  in  thofe  cafes,  which  he  fliall  recover  in  that  aftion  then 
depending. 

In  an  aftion  of  wafte  againft  a  lefl'ee  for  life  for  wafte  done  in 
three  acres,  the  defendant  claimeth  fee,  whereupon  ifl"ue  is  joyned, 
the  jury  findes  againft  the  defendant  that  he  hath  but  an  eftate  for 
life,  and  enquired  further  of  the  wafte,  and  found  the  wafte  done 
in  one  acre  onely,  the  plaintiffe  cannot  have  judgement  for  the 

whole 
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whole  land,  in  refpeft  of  the  forfeiture  and  treble  damages,  for 
that  judgement  is  not  according  to  this  aft,  that  is  to  fay,  of  the 
place  wafted,  and  treble  damages  in  refpeft  of  the  place  wafted, 
wherefore  he  had  judgement  according  to  the  ftatute  of  the  one 
acre  and  treble  damages. 

Upon  this  branch  it  hath  been  received  for  a  certain  rule,  that 
if  wafte  be  committed,  and  he  in  the  reverfion  dieth,  that  the  ac- 
tion of  wafte  faileth,  for  that  the  heire  cannot  recover  damages  for 
the  wafte  done  in  the  life  of  the  aunceftor,  and  the  wafte  was  not 
done  by  the  diflieritance  of  the  heire,  and  yet  the  law  doth  extend 
the  aftion  of  wafte  favourably  as  much  as  with  conrenience  may 
be,  left  wafte  which  is  hurtfull  to  the  common  wealth  Ihoald  re- 
m^ne  unpuniftied;  and  therefore  if  two  coparceners  be,  and  they   8E.a.Waf^,iro. 
make  a  leafe  for  life  or  yeares,  and  the  leflee  commit  wafte,  and    ii  E.z.  ib.  115. 
one  of  them  hath  iffue  and  dieth,  and  after  the  leffee  commit  45E-3-3- 
wafte  againe,  albeit  the  writ  fliall  fay  that  both  the  wafts  were  done   j°    "et         ' 
to  the  diftieritance  to  the  aunt  and  neece,  yet  fliall  the  aSion  be    35  h.  5.'  j^. 
maintained,  and  the  judgement  ftiall  be  feverall,  though  the  ac-   F.N.B.  6.  r. 
don  be  joynt,  for  judgement  fliall  be  given  for  them  both  for  the   Kelwey,  105. 
pbice  wafted,  and  the  danaages  treble  for  the  wafte  done  in  their 
owne  time,  and  the  aunt  ftiall  have  a  fole  judgement  for  the  whole 
damages  for  the  wafte  done  in  the  time  of  her  lifter  by  furvivor, 
which  is  a  leading  cafe,  and  worthy  of  great  obfervation. 

(10)  Et  en  nuajie  fait  ea  garde.]    There  is  gardein  in  chivalry, 
and  gardein  in  focage:  again  gardein  in  chivalry  is  twofold,  gar- 
dein in  droit,  and  gardein  in /ait  of  the  graant  of  the  king,  or  of  ,  _.      . 
the  fubjeft;  alfo  both  thefe  are  either  gardeins  by  right,  cr  gar-   ^     *"'jj  gVafj^ 
deins  by  claime  and  pofleffion  without  right:  likevvife  gardein  in   li.  4!foi.  28.  &* 
focage    is  two-fold,  'viz.  gardein    by  right,   who  is  called  tutsr   316,  317. 
tropriut,  and  gardein  by  poffeffion  and  claime,  who  is  called  tutor   Brkton,  3  7, 34. 
'^  ,■  '  6  /  r  Fieta,!.  I.  c.  II. 

altenus.  „  '    ^    ' 

*  Againft  all  thefe  both  a  prohibition  of  wafte,  and  an  aflion  of  j .  ,*  q'h.  \  "* 
waft  lie  at  the  common  law,  but  none  of  thefe  gardeins  ftiall  be   ib.  136.  loH.  3. 
charged  but  for  the  voluntary  or  f>ermiffive  wafte,  and  not  for  the  'bid.  142. 
wafte  done  by  a  ftranger.     But  if  there  be  two  joyntenants  of  a   ^oH.  3.  ibidem, 
ward,  and  the  one  doth  wafte,  this  is  the  wafte  of  both,  for  he  is  no   ^  £'  ^*  ^ ^ll 

.  ftranger,  3  E.  3.  18.  ^  count.' 107* 

If  the  gardein  fuifereth  a  ftranger  to  cut  down  timber  trees,  or  16  E;  3.  Wa.1, 

to  proftrate  any  of  the  hoafes,  and  according  to  his  name  of  gar-  ^°o-  13E.  3. 

dein  doth  not  endeavour  to  keep  and  preferve  the  inheritance  of  ^<^""nt:,  77. 

the  ward  in  his  cuftody  and  keeping,  nor  to  forbid  and  withftand  |i  E.Vf'i'bic^' 

the  wrong  doer,  this  fliall  be  taken  in  law  for  his  confent,  for  in  4c  AfT.  22. 

this  cafe,  ^ui  iu>n  probihet  quod  probibere  poteji,  ajfentire  'vid;tur.  44  E.  3.  27. 

•*  And  if  fuch  wafte  and  deftruftion  be  done  without  the  knowledge  5  ^-  ^-  Waile, 

of  the  gardein,  or  with  fuch  number  as  he  could  not  withftand,  ^4'  "h*6*'''' 

then  ought  the  gardein  to  caufe  an  aflife  to  be  brought  againft  jb.n.  10  H.6. 7, 

fuch  wrong  doers  by  the  heire,  wherein  he  ftiall  recover  the  free-  32  H.  6.  7. 

hold  and  damages  for  fuch  wrong  and  diftierifon :  fo  note  a  di-  F.N.B.  59.  b, 

verfity  between  the  intereft  of  a  gardein  created  by  law,  for  there  ^^  ^'^-  ^^' 

in  an  aflife  the  heir  fliall  recover  damages,  but  othervvife  it  is  in  the  x^'^^^    '/' 

caie  or  a  leale  tor  yeares,  wnich  is  the  Icflors  own  act.  27  E.  3.  81. 

=  The  gardein  doth  wafte,  and  afcer  afligneth  over  his  intereft,  F.N.B.  60.  j. 

an  aflion  of  wafte  lieth  againft  the  grantor  in  the  tenet.  ^^  ^-  3* 

*  Note  that  the  adion  of  wafte  a:jainft  the  gardein  is  general!,  ^^^\^°' 
fecit  vafium,  i^c.  de  terris,  ^c.  quMS  habst  iiel  habuit  in  cujicdia  de  d  f.n.b'.  ^0!  <-. 
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heereditate  pradlSl',  which  writ  doth  extend  as  well  to  the  gardein 
in  focage  as  in  chivalry. 

(11)  "^  Perdra  le  gard,  et  rendra  al  he  ire  les  damages  del  nvafle.'^ 
So  as  if  the  heire  bring  his  adtion  of  wafte  within  age,  the  judge- 
ment by  this  aft  is,  that  he  fliaU  lofe  the  whole  wardHiip,  not  locum 
t'ajiatiun  onely ,  and  *  yeeld  to  the  heire  fingle  damages,  if  the  ward- 
fiiip  be  not  fuflicient  to  fatisiie  the  damages ;  fee  before  what  the' 
judgement  was  at  the  common  law. 

But  then  it  may  be  demanded.  What  if  the  gardein  commit 
wafte,  and  the  heire  did  not,  or  perhaps  could  not  bring  an  aftion 
of  wafte,  being  done  fo  neare  his  full  age,  or  having  no  notice 
thereo.f,  what  remedy  hath  the  heire  after  his  full  age,  for  the  gar- 
dein cannot  lofe  the  wardftiip,  for  his  eftate  is  ended,  and  it  feemeth 
by  the  letter  of  the  law  that  he  muft  bring  his  adlion  upon  thi.-i  fta- 
tute  within  age,  for  the  words  bee  [perdra  la  garde."]  To  this  it 
is  anfwcred  that  the  heire  at  his  full  age  fliall  have  an  adlion  of 
wafte,  and  recover  treble  damages  by  this  aft,  for  the  wardlhip 
cannot  bee  loft,  and  the  wrong  and  difherifon  done  to  the  heire 
ought  to  be  fully  recompenced,  and  the  ftatute  hath  annexed  treble 
dapages  to  the  aftion  of  wafte,  as  if  it  were  enafted  by  parliament, 
that  an  aftion  of  wafte  fhould  lie  againft  tenant  in  taile  apres  poj/ej'. 
therein  treble  damages  fhould  be  recovered  as  incident  or  annexed 
by  this  law  to  the  aftion  of  wafte. 

And  wherefoever  the  common  law  gave  fingle  damages  againft: 
any,  this  aft  doth  give  treble,  unlefle  there  be  any  fpeciall  provi- 
fion  made  by  this  aft.  Alio  in  an  aftion  of  wafte,  the  jurors  Ihall 
have  the  view  of  the  place  wafted.  Sec.  as  an  incident  to  the  aftion 
of  wafte,  for  in  the  aftion  at  the  com.mon  law  the  jurors  lliould  have 
had  the  view. 

The  law  appointeth  not  of  what  value  the  wafte  fhall  be,  neither 
in  the  cafe  of  the  foure  tenants  firft  before  mentioned,  nor  in  the 
cafe  of  the  gardein,  who  is  to  lofe  all  for  wafte  done  in  any  part. 
Herein  the  rule  of  Brafton  is  good,  Vajlum  erit  injuriofum,  niji 
'vajlum  it  a  modicum  fuerit,  propter  quod  tion  Jit  inquijitio  faciend'' ',  and 
de  m'mimis  non  curat  lex ;  for  wafte  done  to  the  value  of  xx.  dr 
(which  now  is  v.  s.)  the  gardein  loft  the  whole  wardftiip. 

If  a  feme  feigniorefte  take  huftband,  the  tenant  holding  by 
knights  fervice  dieth  his  heire  within  age,  the  hufband  doth  wafte 
and  dieth,  the  aftion  of  wafte  lieth  againft  the  wife.  So  if  an  in-" 
fant  be  gardein  in  chivalry,  and  doth  wafte,  an  aftion  of  wafte 
lieth  againft  him,  for  he  is  within  the  letter  and  meaning  of  this 
law  made  againft  wafte  and  deftruftion. 

(12)  Si  le  gard'  perdue  ne  fuffiji  a  la  'value  des  dam  ages,  a-vant  le 
age  de  mejme  le  garde.]  See  a  notable  record  upon  this  branch  in 
the  iame  yeare  that  this  ftatute  was  made. 

A.  hath  the  wardftiip  of  Blackacre  and  the  heire  of  B.  and 
Whiteacre  and  the  heire  of  C.  per  cau/e  de  gard,  A.  doth  wafte  in 
Blackacre,  he  fiiall  lofe  but  Blackacre,  for  tiiat  wafte  is  done  onely 
to  the  diftierifon  of  that  heire ;  and  fo  it  is  if  he  doth  wafte  in 
Whiteacre,  he  ftiall  oriely  lofe  that  acre  for  the  wafte  done  there 
to  the  dilheriibn  of  that  heire. 

At  the  common  law  in  cafe  of  tenant  by  the  curtefie,  tenant  in 
dower,  or  gardein,  the  heire,  &c.  might  have  entred  into  the 
houfes  and  lands  to  fee  if  wafte  were  done,  to  the  end  that  if  he 
found  any  wafte  done,  he  might  bring  his  aftion,  and  to  that  end 

might 
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lni»ht  the  heire  or  he  in  reverfion  fend  any  other  to  that  intent; 
now  this  aft  giWng  an  adlion  of  waile  againll  tenant  for  life,  and 
tenant  for  years,  doth  impliedly  give  authority  to  him  in  the  re- 
verfion either  by  himfelf,  or  by  anotner  to  efnter  into  the  houfes  or 
lands  fo  letten  for  life  or  years,  to  fee  if  any  walie  be  done,  quia, 
qtiando  lex  aliquiJ  ccr:e.i:t,  ccticedere  -Jtdetur  et  id,  per  quod  deveriiiur 
ad  illudy-om^  therefore  he  in  the  reveiiion  may  lawfully  enter,  to 
fee  if  anvwafte  be  done,  whereupon  he  may  gro-ind  an  action  upon 
this  ftatiite. 

An  aftion  of  wafte  lieth  not  upon  this  aft  in  the  court  of  ancient   28  H.  C.  Z5. 
demefne,  be.aufe  that  court  f^ils  of  the  incidents  to  an  action    7l^-^-3  5- 
of  warte,  i/ix.  to  award  a  \/rit  to  the  IherifFe  to  enquire  of  the   ^_^^  '^^5^ 
wafte,  kc.  ^  _  23E.'rV/ait,32. 

If  a  tenant  for  life  or  yeares  comrtiit  wafle,  fo  as  he  in  the  re-    38  A\X.  p.  i. 
verfion  is  intituled  *  to  his  aftion  of  waftv;,  yet  if  the  tenant  repairs   4*^-  3-  22- 
the  fame  before  uny  action  brought,  he  in  the  reverfion  cannot  have      *  [  3'^7  J 
an  aftion  of  waite,  but  the  tenant  mafc  p'ead  it  fpecially :  but  if 
the  tenant  doth  repaire  it  atter  the  writ  brought,  and  before  he 
hath  day  to  plead,  he  cannot  plead  it  in  barre  of  the  aftion. 

Upon  the  conilruftion  of  this  aft,  whether  in  this  mixt  aftion 
the  place  wafied  is  the  principal!,  or  the  damages,  fome  queftion 
hath  been  made,  and  in  divers  refpefts   the  one  is  more  principsli 
then  the  other,  for  in  refpeft  of  the  antiquity  againft  tenant  in 
dower,  and  the  tenant  by  the  curtefie,  the  damages  are  the  prin-   40  E.  3.  37. 
cipall,  as  hath  been  before  ihewed ;  and  therefore  they  Ihail  be    3^  E-  3-  ^7: 
fometime  preferred,  "Jiz.  the  plaintiffs  to  have  execution  of  the    '3  ^•4-  »5' 
damages  before  the  place  vvafed.     But  in  refpeft  of  the  quality, 
the  realty  is  ever  preferred  before  the  perfonalty,  and  therefore 
in  walte,  if  the  defendant  confeiTe  die  aftion,  the  plaintiffe  may    34  H.  6.  7.  t!c 
have  judgement  of  the   land,   and   releafe  his   damages,  which   ^^"i^^' ^'^^ 
proveth  the  rellty  to  be  the  principall,  and  an  accord  is  no  plea    per  Fir -hi' 
,in  an  aftion  of  waite  in  the  tsuet,  for  omm  majus  digntaa  traJjii  ad   n  H.  7.  13. 
fe  minus.  13  H.  7.  iz. 

And  in  an  aftion  of  walte  there  fhall  be  furamons,  and  feveranccj   ^''''ij  f'-  'S^'* 
for  the  writ  is  ad exharedationem,  and  the  aftion  of  wafte  is  a  plea   f£  ,  ^'^t  '^^'^' 
reall :  in  an  aftion  of  wafte  brought  by  two  in  the  tcnuit,  a  releafe    «  h/'.^i'-. 
of  the  one  is  a  barre  to  both,  but  ctherwife  it  is  in  the  texst,  for    33  K.  6. 
tliere  it  barreth  but  himfelfe.  barre  39^ 

Thus  have  we  endeavoured  to  expound  this  excellent  law 
tnz&.cii  pro  bono  publico,  for  prefervation  of  buildings  for  the  ha- 
bitation of  mankinde,  and  of  woods  and  timber,  fcmetime  one  or' 
the  beautiful!,  and  profitable  ornaments  of  England,  and  generally 
againd  all  walle  and  deftruftion  by  particular  tenants,  u'hich  lav/ 
beiflg  very  penall,  ar.d  fhortly  and  artificially  penned  hath  beenc 
wiih  great  v.'ifdcme  and  judgement  expcanded  in  our  booke?,  and 
may  be  a  light  to  many  ether  like  cafes.  Vide  Magna  Charta, 
cap.  4.  Marlebridge,  cfrp.  23.  W.  i.cap.  21.  W.  2.  cap.  i.|.  21. 
20  E.  I.  Vet.  Magna  Cnaria,  124.  2S  E.  1.  ca.  16.  See  the  firft 
part  of  the  Inftitotes,  fc6t.  67.  71.  3S0,  381,  382.  492.  570.  573, 
574-  577-  525,  5^^-  ^56,  667^  668.  674,  675.  , 
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CAP.     VI. 

P  UR  VIEW  ejl  enfement^  que  fi  T  T  is  provided  alfo,  that  if  a  maft 

home  mourge  ( I ),  b*  e'lt  plufors  die,  having  many  heires,  of  vi'hom 

heires  {1)^  dont  lun  eji Jits  ou  file  yi)-*  °"^  '^  ^^^  ^^  daughter,  brother   or 

^r^r^  cu  fcer^  nephew  ou  niece  (4),  (3'  fifter,  nephew  or  niece,  and  the  other 

les  outers  font  en  p'uis  longe  degree^  be  of  a  further  degree,  all  the  heirs 

touts  Ics  heires  deformes  ('5)  eyent  re-  fhall  recover   from  henceforth  by  a 

coverie     per    briefe     de     rnortdaun-  writ  of  mortdaunceftor; 
cejler^b). 

(Fitz.  Joinder,  in  Ad  ii-3i.34>35»  36-  i-Inft.  164.  a.) 

Braa.  1.  4..  It  appeareth  by  our  auncient  authors  that  this  aft  is  made  In  af- 

ft)l  254.  283.       firmance  of  the  common  law,  for  Brafton  faith,  Cum  fit  affifa  mortis 

Fleu*  lib   <;''    '   ^«^^^^^'""  co7ijmgenda  cim  confanguinitate,  mn  erit  pofi  recurrendum  ad 

cap.  2,     '  pracipe  de  cottfanguinitate,  fed  ad  ajjifam  mortis,  quia  per/ona  qii<e  pro- 

pinquicr  efi,  et  fiacit  afftfam,  et  trahit  ad  fe  perfonam  et  gradum  remo- 

tiorem,  lU  ibi  pctius  procedat  affifa,  quam  pracipe,  quia  illud  quod  efi 

majus  remotutn  non  trahit  ad  fe  quod  efi  majus  jundum  ;  fed  e  contrario 

in  omni  cafiu,  et  bene  poterit  qualilet  ifiarum  conjungi  cum  alia  adioMf 

quia  qualibet  loquitur  de  fieifina  ejus  quam   habuit  die  quo  obiit,  quod 

non    efi  in   brc'vi  de  refto,  et  qualibet   de  pcfftffione  et  non  de  pro' 

frietate. 

So  as  it  appeareth  by  Brafton  that  the  abovefaid  rule  doth  not 

hold    onely    in  cafe  of   mordaurcefler,  but  in  the  writ  of  aiel 

[  308  ]         and  befaiel,  which  is  alfo  a  proofe  of  the  common  law,  for  this  aft 

Temps,  E.  I.       nameth  the  affife  of  mordaunc'  onely,  and  his  opinion  is  approved 

jo)ndrelnac.       by  OUr  books. 

^'zE  '/"ib  ^^^^  ^^^*  ^^  extends  to  dying  feifed  after  the  fiatute,  and  yet 

19E.  a.'ib.^s'^i'.  like  joyning  (hall  be  in  the  writ  of  mordaunc',  aiel  and  befaiel  of 
I ,  £.  3  ib.  29.  dying  feifcS  afore  the  ftatute,  which  is  another  proofe  of  the  com- 
19E.  3.  i_b.  31.  mon  law.  And  the  fame  law  it  is  in  aformedon  in  the  defcender, 
12  E.  3.  ib.  II.  ^^^  jj,  ^.^j.j^^  of  entry  >r  diffeifin  to  the  common  anceftor,  and  in  a 
aAE.^?.  13.  28.  A''  ^"'  '"  'vita,  wilts  of  entry  in  cafu  pro'vijb,  confimili  cafu  ad  ccm- 
48  E.  3.  14.  '  munem  legem,  and  liie  like,  the  aunt  and  the  neece  fhall  joyne  at  the 
a?  E.  3.  89.        common  law. 

30  E.  i-Joy"-         To  know  what  the  common  law  was  before  the  making  of  any 

dre  enaa.on^36^  ^^^"^^  (whereby  It  may  be  known  whether  the  aft  be  intrcduftory 

ment2'*9.     ^^'  of  ^  "^^  ^aw,  or  affirmatory  of  the  old)  is  the  very  lock  and  key 

to  fet  open  the  windowes  of  the  ftatute,  as  partly  appeareth  by  that 

which  hath  been  faid,  and  particularly  in  the  expofition  of  this  aft 

fhall  appcare. 

(1)   Si  home  mourge.]    Hereby   It    appeareth   that   one  right 
mull  defcend  from  one  auncellor,  or  elfe  the  cafe  is  not  within 
jE.-j,  185.        this  law. 

If  two  coparceners  die  feifed,  and  a  ftranger  abate,  the  aunt  and 
the  neece  Ihall  not  joyne  in  a  writ  of  mordaunc'  but  have  feverall 
writs,  the  one  a  mordaunc',  and  the  other  a  writ  of  aiel. 

In 
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In  like  manner  if  two  coparceners  be  difleifed,  the  one  hath  37H.  6.  8. 
ifTue  and  die,  the  aunt  and  the  neece  fhall  not  joyne,  for  they  have  35  ^  6-  *3« 
hot  one  right,   but   feverall,  and  therefore  they  mull  have  fe- 
verall  aftions,  but  when  they  have  recovered  they  Ihall   hold  in 
coparcenery. 

(2)  Plu/ors  he'tres.']  Divers  heires  either  in  gavelkinde  by  the 
Cuilome,  or  heirs  females  coparceners  by  the  common  law,  for  this 
a^  extends  to  both  of  them. 

(3)  Dont  lun  ejl fits  ou  file,  &c.]  By  this  it  appears  that  this 
aft  extends  as  well  to  heires  by  the  cuftoms,  as  by  the  common 
law. 

The  aunt  and  the  neece  bring  a.  writ  of  mordaunc'  of  the  dying 
feifed  of  the  father,  the  aunt  is  fummoriedand  fevered,  yet  the  neece 
fhall  proceed  and  recover  the  moity  (although  fhe  alone  could  never 
have  a  writ  of  mordaunc'  of  the  dying  feifed  of  the  grandfether)    loH.  6.  n. 
becaufe  the  writ  was  rightly  and  duly  commenced,  and  when  the   19  H.  6.  45. 
neece  hath  recovered,  the  aunt  may  enter,  and  enjoy  thatraoity  with 
her ;  for  the  rule  of  ths  law  is,  that  in  all  cafes  when  coparceners,  of   3 1  H.  6.  Entry 
joyntenants  may  joyn  in  adlion,  and  have  one  and  the  fame  remedy,  <^^'^%-  54- 
there  if  one  be' fummoned  and  fevered,  and  the  other  fueth  forth  ^'4**  5^6 
and  recovers  the  moity,  the  other  may  enter  with  her;  but  when 
they  are  driven  to  feverall  aftions,  or  where  their  remedies  are  not 
equal,  there  if  one  recover  or  continue  the  one  moity,  the  other 
cannot  enter  with  her,  and  yet  when  both  have  recovered  they  (hall 
be  coparceners  again. 

(4.)   Frere  cu  foer,  nephew  ou  n'.ece.'\   Here  is   implied   the  un-   See  the  auncisnt 
cle   and  aunt   being  relatives,  and  then  here  be  all  the  perfons   authors,  ubi  fup. 
that  may  have  an  affife  of  mordaunc',  and  fo  there  be  one  that  may  ^•^■^*  *95-  '^• 
have  an  affife  of  mordaunc',  it  maketh  no  matter  how  remote  the 
other  is. 

(5)  De/ormes.'\  So  as  this  law  extends  to  the  future,  and 
not  to  the  time  paft,  and  yet  being  made  in  affirmance  of  the 
common  law,  the  fame  law  that  guideth  in  futuro,  ruleth  alfo  in 
fraterito. 

(6)  Eyent  recoverie  per  briefe  de  mordaunc' ^  Thefe  words  are   See  cap.  "i. 
generall,  but  they  have  a  fpeciall  intendment,  for  as   to  the  da-  4?  E-  5-  3. 
mages,  the  aunt  alone  (hall  recover  damages  untill  the  death  of  her  35  f'-  ^-  ^3- 
hufoand,  and  both  of  them  damages  from  the  death  of  her  filler, 

and  fo  it  is  in  the  writ  of  aiel,  and  befaiel,  and  all  this  is  according     f  309  ] 
to  the  courfe  of  the  common  law  before  the  making  of  this  aft,  fee 
the  expolition  upon  the  lirft  chapter  of  this  parliament. 


CAP.     VII. 

J^NBEMENT  fi  feme  -uende,  ou  A  L  S  O  if  a  woman  fell  or  give  in 

done  en  fee^  ou  a  terme  de  vie  fee,  or  for  term  of  life,  the  land 

(2)^  tenement  que  el  tient  en  dr.ver(i).  that  fhe  holdeth  in  dower;  it  is  or- 

Ejiabhe  eji^  que  le  heire,  ou  auter^  a  dained,  that   the   heir,    or  other  to 

que    la   terre   devero'it   reverter  (3)  whom  the  land  ought  to  revert  after 

apres  le  deceafe  la  feme^  eit  ma'inte-  the  death  of  fuch  woman,  fhall  have 

nant  A  a  2                                  prefent 
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vjint  (4)  Jon  recoverie  per  hr'iefe  den-     prefcnt  recovery  to  demand  the  land 
trc  {S)fait  ^^  <^^o  (^n  la  chauncerie.  by  a  writ  of  entry  made  thereof  in  the: 

chancery. 

Cuftnmisr  de  Norm.  cap.  iiS.  fol.  138.     (Fhz.  Entre,  7,  8.  Bro.  In^refs,  3.   i  Roll.  161".  ir  H. 
V.  c.  2c.  Regia.  ajj.) 

Rcg'fl:.  237.  Tha  mifchief  before  the  making  of  this  fiatute  was  not,  where  a 

MiricH.ca.  J.  gift  or  feoifemcnt  was  made  in  fee,  or  for  terme  of  life  by  tenant 
Firii  "art  of  the  ^"  dower,  for  in  tiiat  Cafe  he  in  the  reverfion  might  enter  for 
Inftk.'fed,  4?3.  the  forfeiture,  and  avoid  the  eftate:  but  the  mifchie/e  was,  that 
when  the  feoffee,  or  any  other  died  feifed,  whereby  the  entry 
of  him  in  the  reverfion  was  taken,  away,  he  in  the  reverfion 
could  have  no  writ  of  entry  ad  com?niine?}i  legem  untill  after  the  de- 
ceafe  of  tenant  in  dower,  and  then  the  warranty  contained  in  her 
deed  (as  in  thofe  dayes  all  deeds  of  feoffement  for  the  moft  part 
comprehended  warranty,  and  fpecially  when  the  intended  to  barrie 
her  heire  that  Had  the  reverfion)  barred  him  in  the  reverfion,  if  he 
were  her  heir,  as  commonly  he  was,  and  for  the  remedy  of  this  mif- 
chief this  ftatute  gave  the  writ  of  entry  in  cafu  pro-vifo  in  the  life 
time  of  tenant  in  dower,  which  is  implied  by  this  word  [rnaintenarity 
Fleta,H.  5-  c.34.  <^c.'\  The  purview  of  this  a6t  Fleta  rendreth  thus,  .£)?  autetn  quoddam 
hrei'C  frcvifum  de  ingrejjh,  per  quod  hahens  Jiatunt,  rccuperabit  doiem 
alienata7n  per  formajn Ji atiiti ,  quod  tale  efi;  Ji  7nulier  alienet  dotem  fuam. 
in  fecdo,  'vel  ad  tenninum  -vita:  donatoris^  htsres  'uel  alius  ad  quern 
Jpedat  reverjio.  Qatim  ipfo  fa£io  haheat  aSioJiem  petendi  dofetn  illam  in 
domtnico. 

(l)  Fem!,  tffr.  que  ticnt  en  d&zver.]  The  tenant  by  the  curtefie„ 

or  the  leffee  for  life  is  not  within  the  cafe  of  this  ftatute,  but  he  in 

the  reverfion  upon  their  alienation  fhall  have  a  writ  of  entry  /«  cnn- 

az  A(r.37.  20     Jtmili  cafu  by  that  excellent  ftatute  of  W.  2.  cap,  24.  quctii>/:unque 

AiT.  54.  3  E.  2,.  .  e-oenerit  in  cancellaria,  quod  in  uno  cafu  rcpevitur  brcve^  et  in  confnnili 

entry  'a.  F.N.1-.    ^^j^  cadente  ftnili  indigent  e   remedio,    i5c.  cone  or  dent  clerici  de   ca,-- 

*°^'   "  u  ^  V\     cellarici  in  brenji  faciendo,  as  we  Ihall  fl-icw  more  at  large  when  we 
3i.T4"*7*^3>  1% 

14.  ',8  H. 6.  3.  ■   come  to  that  itatute. 

30.  '14  H.  4.  is.        Tenant  in  dower  taketh  hufoand,  the  huftand  aliens  in  fee,. he  in 
the  reverfion  during  the  hufbands  life  may  ei:iter  for  the  forfeiture, 
lis  AflT-  II.  but  he  cannot  have  a  writ  of  entry  in  cafu  ■pro'-jifo,  {or  the  hulband 

hath  nothing  but  during  the  coverture  in  the  right  of  the  wife,  and 
oar  ad  faitl-;,  Feni'  que  tient  en  doxver  •us7id''  cu  done,  fo  as  the  alienation 
of  the  huftiand  is  not  within  the  cafe  of  the  ftatute,  and  fo  it  is  iit 
confimili  cafi  when  tenant  for  life  take  huft^and  and  he  alien. 

(2)   Done  en  fee  cu  a  terme  de 'vie.]    At  this  time  all   eftates  of 
inheritance   were  fee-fimple,  and    here   (for  terine  of  life)  is  in- 
tended of  a  ftate  for  the  terme  of  the  life  of  a  ftranger,  and  not  for 
the  life  of  the  tenant  in  dower  her  felfe,  for  fuch  an  eltate  wrought 
no  wrong. 
See  the  nrft  part       The  words  of  the  writ  grounded  upon  this  ftatute  are  generall, 
of  tlielnilitutcs,   _g^  qu^  pofi  dimiffi07:emfaclam  ad  prafatum  B.  re^jerti  debet,  without 
FN  tloT-'.      exprelfuig  any  eftate,  and  doth  count  that  the  tenant  in  dower  did 
Braa.Vol.  3V3.     alien  in  fee,  and  the  tenant  faith  that  the  tenant  in  dower  did  not 
alien  in  manner  and  forme,  &c.  if  it  be  found  that  the   tenant  in 
r  "210  J  dower  did  alien  in  fee  taile,  or  for  life,  the  demandant  fnali  recover, 

as  it  appeareth  by  Littleton,  for  auncient  forraes  of  writs  or  counts 
canno^  be  altered. 

3  (3)  ^'i^ 
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)   Jque  Uierredi-veroit  re-jcrter.]  If  a  man  hath  the  reverfion  Fleta  ubi  fupra. 
;,  in  taile,  or  for  life,  cither  upon  his  own  gift  or  leaie,  or  by    ^ ^'^•■'- ^"'.^  ^*; 


.    (3) 

in  tee,  _    ^  .      ,^1^  ^  .^.»..  ./^*. 

aflignation,.  he  (hall  have  a  writ  of  entry  upon  this  fiatute  (and  in   ^  e!  2' breri49. 
like  cafp  a  confimlli  cafu  '  for  the  words  of  this  a£l  are  generall  (to    -  i."-.  54. 
whom  the  land  ought  to  revert)  and  the  words  of  the  writ  grounded   8  E.  3.  48. 
upon  this  fatute  are,   ^am  clamai  ejfejus  tt  hareditntem/uam,  but   |'^*  3*  ^^* 
yet  an  eftate  for  life,  as   hath  been  laid,    is  within  this   ftatute.    '•'  '°'^S'^' 
And   this    aft   providing    againft    the   alienation    of   tenant   ia 
■dower,  fpeaketh  onely  of  him  in  the  reverfion,  becaafe   there  can 
b«  no  remainder  limited  upon  her,  eftate,  otherwife  it  is  of  the  writ 
of  confimiii  cafu,  as  we  (hall  Ihew  when  we  come  to  the  ftatute  of 
W.  2.  cap.  24. 

And   this  afl  fpeaketh  onely  of  land  which  lieth  in  livery,  for  pi.  Com.  Cal- 
the  feoltement  or  eflate  for  life  made  by  tenant  in  dower  devefteth   ibirfts  cafe. 
the  reverfion,  otherwife  it  is  of  rents,  and  other  things  that  lie  in 
giaunt. 

(4)  Eyt  mahtcnant.]  That  is,  prcfently  after  the  alienation 
made  in  the  life  of  tenant  in  dower,  u  hich  writ  he  could  net 
have,  as  hath  been  faid,  at  the  common  law  in  the  life  of  tenant  in 
dower. 

(5)  Son  recovery  per  briefe  dentre.'\  This  writ  of  entry  goeth  by   BradL1.4.f.324. 
the  name  of  a  writ  of  entry  in  cafu  prcvi/cy  fo  called,  becaufe  it  hath 

the  words  of  the  writ  of  entry,  ad  commiimm  legem  (mentioned  by 
Brafton)  with  this  addition,  by  fcce  of  this  adt,  Et  quee  pcji  dimif- 
Jionem  per  ipfum  C.  (vix.  tenaitem  in  dole??:)  praj'ato  D.  contra  formam 
Jiatuti  de  Ghc',  de  c cmmuni ccncilio  regnt  nojlri  inde  prouifi ad pr^faiurn  Flsta  ubi  fupra. 
B.  re-jerii  debet  per forniamejujdem  ftatuti  ut  dlcit,  and  of  thefe  words, 
inde  pro-'oifo,  it  taketh  his  name  of  the  v.'rlt  of  entry  in  cafu  prcvijo, 
and  by  thefe  v.ords  this  writ  diftereth  from  the  writ  of  entry,  ad 
ccinmunemleze:n,  becaufe  this  writ  lieth  during  the  life  of  tenant  ia 
dower  by  the  reference  it  hath  to  this  act,  which  giveth  the  writ 
maintenant,  l^c.  as  hath  been  faid. 

But  the  writ  of  entry  ad  commitnem  legem  iieth  not  during  the  life 
of  tenant  in  dower,  and  the  writ  of  entry  ad  ccrr.munem  legem  doth  not    16 E,  3.  brc  661. 
make  mention  of  the  death  of  the  tenant  for  life,  but  tiiat  mull  be 
jpzpreiTed  in  the  cooa:. 


CAP.  VIII. 

pURVIETF  eji   enjementy' que  hs  J  T  is  provided    alfo,    that   Iheriffs 

v'lfconts  pled'  en  counties  ( I )  Ls  fhall  plead  pleas  of  trefpafs  in  their 

pkes  de  trefpasy  auxy  come  Us  foiknt  counties,  as  they  have  been  accuf- 

iflre  plecks.     Et  que  nul  neit  diformes  tomed  to  be  pleaded.    And  that  none 

brief es  de  trefpaffe  dcvant  juftices  (2),  from  thenceforth  (hall  have  writs  of 

ftl  ne  affirme  per  foy^  que  Us  bicJis  em-  trefpafs  before  juftices,  unlefs  he  fwear 

pories  vaiknt  ^O.  s.  al  mcinsi-^].    Et  by  his  faith,   that  the  goods   taken 

f^^  fi   />/«'«/   de    batery   qffirme   per  away  were  worth  forty  ihillings  at 

foy  que  fa  pleint  efi  veritable.      Des  the   leall.     And   if  he   complain   of 

plaies^  et  dds  maibemes^  cit  harm  brlcfi  beating,  he  (hall  anlwer  by  his  faith, 

ficome  home  foleit  aver  {j^).  Et graunt  that  his    plaint  is    true.     Touching 

£/?,  que  Its  defend*  puifj ait  fair e  at  lor-  wounds  and  maimSj  a  man  fhall  have 
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his  writ  as  before  hath  been  ufed  } 
and  it  is  agreed,  that  the  defendants 
in  fuch  pleas  may  make  their  attor- 
nies,  where  appeal  lieth  not ;  fo  that 
if  they  be  attainted  being  abfent,  then 
the  fheriff  fliall  be   commanded   to 
take  them,  and  fhall  have  like  pain 
as  they  fhould  have  had,  if  they  had  ' 
been  prefent  at  the  judgement  given. 
And  if  the  plaintiffs  from  henceforth 
in  fuch  trefpiiiTes  caufe  themfelves  to 
be  eflbined  after  the  firft  appearance, 
day   fliall  he  given  them   unto   the 
coming  of  the  juftices  in  eyre,  and 
the  defendants  in  the  mean  time  fhall 
be    in    peace.      lii   fuch   pleas   and 
other,  whereas  attachments  and  dif- 
trelies  do  lie,  if  the  defendant  effoiri 
himfelf  of  the  king's  fervice,  and  do 
not   bring   his  warrant  at   the   day 
given  him  by  the  efibin,  he  fhall  re- 
compenfe   the  plaintiff  damages  for 
his  journey  twenty  fhillings,  or  more, 
after  the  difcretion  of  the  juftices,  and 
fhall  be  grievoufly  amerced  unto  the 
king. 

(Fltz.  Brief.  550.  14  H.  S.  f.  15,  Bro.  Attorn.  64.  74.  78.82.  88.  Fitz,  Efibin,  i6,  17.39.41. 
79.  116.  118.  198.  Cro.  El.  96.  43  El,  c.  6.  21  J?.c.  i.  c.  16.  Keilw.  106.  b.) 


n^ifs  cn  ttel plees^  ou  appelJ*  ne  gift  (5) 
ZTile^  ijjitit  que  fih  foient  attaints  du 
trcfpas  en  lour  abpnce^  foit  maund''  al 
'U!jc\  que  ihjoient  prijes  (6),  et  eient 
adonques  *  la  peine^  que  ils  averont  fih 
ujjer.t  ejlre  presents  quant  le  judgement 
fuit  renuus.  Et  fi  les  plaintiffcs  de- 
formes  en  tiel  irefpas  fe  facent  ejjbine 
cpres  I  a  primer  apparans^  foit  jour 
done  jefques  a  la  venue  des  juftices  er~ 
ra?its  {j)',et  les def.  en  dementiresjoient 
en  peace  en  tielx  pleeSj  et  en  auters 
pkcSf  ou  attachments^  et  difires  gi- 
fent  (8).  ^i  le  defend"  fe  face  effoinc 
del  fervice  le  roy  (9),  et  ne  pert  fan 
gar  rant  (10)  au  jour  que  done  luy  ejl 
ferfon  efjhine  :  ijiablie  efi  que  il  ren- 
dra  ai plainiife  les  damages  de  la  tourne 
de  XX.  s.  ou  de  pluis^  folonque  le  dijcre- 
tion  des  juftices  ( 1 1 ),  et  jademains  foit 
en  le  greve  mercy  le  roy. 


Regift. 
F.N.B 
439.  d. 
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This  aft  is  divided  into  two  branches. 
The  firftbranph  is  in  affirmance  of  the  common  Lr.v.^ 
The  fecond  branch  concerning  the  afiidavit,  this  is  new,  and 
made  in  favour  of  the  county  court,  but  experience  taught,  that 
this  courfe  was  fo  full  of  danger  and  trouble,  that  it  was  forborne, 
and  the  defendant  left  to  take  fuch  exceptions  as  the  common  law 
gave  him. 

(1)  £«  countie  courts.']  This  is  put  for  an  example,  for  the  hun- 
dred court,  and  the  court  baron  being  no  courts  of  record  are  alfo 
within  this  law. 

(2)  Briefes  de  irefpas  de'vantjiijiices.]  Writs  of  trefpaffe  are  here 
put  but  for  an  example,  for  debt,  detinue,  covenant  and  the  like: 
but  if  the  trefpafie  ht<viet  armis,  where  the  king  upon  the  con- 
viaion  of  the  defendant  fliall  have  a  fine,  there  the  iheriffe  in  his 
county  cannot  hold  plea  of  it,  for  no  court  can  afTeffe  a^  fine  but  a 
court  of  record,  becaufe  a  capias  to  take  the  body  is  incident  to  it: 
for  it  is  a  rule  in  law,  ^odflacita  de  tranfgrefftone  conira  pacem  regis  in 
regno  AngUa  "ui  et  armis  faaisfecundum  legem  et  confuetudinem  Anglne 
fne  hre'vi  regis  placitari  non  dehent. 

Neither  Ihallhe  hold  plea  oftrefpafTe  for  taking  away  of  charter* 
concerning  inheritance  or  free-hold,  for  it  is  a  maxime  in  law,  .^W 
placita  concerncnt^  ckart\fcitfcript'  Itberum  tenemeniion  tangentia  in  alt-^ 
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^uibus  curiis  qutt  recordutn  non  babent  fecundum  legem  et  eonfuetueiinetrt 
regni  Anglite  jiTte  bre-vi  regis  placit art  non  detent. 

(3)  Vailltnt  40.  J.  ai  rneyns.']  For  as  the  inforiour  courts  which 
are  not  of  record  regularly  cannot  hold  plea  of  debt,  &c.  or  da- 
mages, but  under  40  s.  fo  the  fuperior  courts  that  are  of  record  cannot 
hold  pica  of  deb:,  &c.  or  damages  regularly,  unleffe  the  fumme 
amount  to  40  s.  or  above.  Now  the  ounce  ot  lilver  was  at  the  time 
of  making  of  this  aft  but  ao  d.  and  noiv  it  is  above  thrice  fo  much  ; 
for  the  wifJome  of  the  common  law  was,  that  men  ihould  not  be 
troubled  for  fuits  of  fmall  value  in  the  kings  courts,  but  that  they 
fliould  be  heard  and  determined  in  the  country  with  fmall  charge, 
and  little  or  no  travell  or  lolfe  of  time,  for  it  was  then  accounted 
againft  the  dignity  and  infti.ution  of  thofe  high  courts,  to  hold 
plea  of  fmall  or  trifling  caufes,  Kedignitas  curiarum  illarum  vihfceret, 
et  ne  materiamj'uperaret  opus ;  otherwile  the  law  that  was  inftituted  for 
the  quiet  of  man,  and  for  his  defence,  might  be  abufed  to  his 
charge,  vexation,  and  offence. 

Now  as  the  fuperior  courts  ought  not  to  inc roach  upon  the  infe- 
riour,  fo  the  inferiour  courts  ought  not  to  defraud  the  faperiour 
courts  of  thofe  caufes  that  belong  to  them.  For  example,  if  in  the 
county  court,  or  other  ir.feriour  courts,  they  (hall  divide  a 
debt  of  XX.  I.  into  feverall  pleints  under  40  s.  in  this  cafe  the  de- 
fendant may  plead  the  fame  to  the  jurifnidion  of  the  court,  or  may 
have  a  prohibition  to  ftay  that  indireft  fuit,  for  as  an  ancient 
record  faith,  Contra  jtis  commune  eji,  petere  integrum  debitum  ex- 
eedens fummam  40  s.per  di-utrjas  querelas,  per  parcellas,  fci licet,  39  J. 
lid.  06.  q. 

The  maxime  of  the  common  law  is,  ^od  placit  a  de  catallis,  de- 
bitis,  ISc.  qua  fummam  40  s.  attingunt,  'uel  earn  excedunt,  fecun- 
dum. legem  et  ctmfuetudiTum  Anglio!  fine  jsrevi  regis  placitari  ncn 
debent. 

And  thefe  words,  /tee  bre'vi  regis  are  materiall  words,  for  by  the 
kings  writ  the  (hsriffe  in  the  county  court  may  hoid  plea  of  goods, 
debts,  &c.  above  the  value  of  40  s.  and  by  force  of  the  kings  writ 
of  juflicies,  he  may  hold  plea  of  an  obligation  of  what  fumme  ibever, 
for  exanaple  of  icoo  marks,  the  which  writ  is  in  nature  of  a  com- 
miilion  to  the  (heritfe  to  hold  plea  of  d^bt  above  40  s.  the  words  of 
which  writ  are.  Rex  "vicecom^  falutem  :  Pracipimus  tibi,  quodjufiicies  A. 
quodjiijle  et  fine  dilatione  reddat  B.  mille  marcas,  quas  ei  debet,  tit  dicit, 
fjfc.  ne  amplius  inde  clamorem  audiamus  pro  defedu  jtdfiici^.  By  force 
of  which  writhe  may  hold  plea  of  the  fame,  and  the  proces  therein 
is  attachment  by  his  goods,  &c.  but  no  capias,  and  although  the 
power  of  the  court  by  this  writ  is  in  this  particular  inlarged,  and 
the  words  of  the  writ  to  the  iheriil'e  are,  ^uadjufiicies,  tffc.  yet  is 
not  tiie  jurifdiftion  of  the  court  as  concerning  the  judicature  there- 
of, altered,  for  thofe  words  of  the  writ  do  not,  nor  can  make  the 
fherifte  judge  of  that  court  in  that  particular  cafe,  for  that  were  to 
alter  the  jurifdiftion  and  judicature  of  the  court,  whereof  by  the 
common  law  the  fuitors  be  judges,  which  cannot  be  altered  but  by 
aft  of  parliament:  the  plaintirfe  may  remove  this  plea  without 
caufe  Ihewed,  but  the  defendant  cannot  without  fhewing  of 
caufe. 

Alio  by  force  of  a  juflicies  to  the  flieriiFe,  he  may  hold  plea  of  a 
trefpaffe  vi  et  armis.  ride  Regiiter,  and  F.  N.  B.  divers  lorracs  of 
vritj  of  ju^cies  in  many  aftions. 

'  Aa4  The 


Regifl-.  146. 
f.N.B.  46. 
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Pafch.  20  E.  3. 
Coram  Rege. 
Rot.  164.  Ccftr. 

Regit.  146. 
F.N.B. 46. 
Brit.  ca.  2?.  fo. 
6i. 


3  H.  6.  54,  55. 
Glanv.  J.  12.  c- 
18. 

Brit.  fo.  53,  54. 
Fleta,l.  a.  c.  55. 
Brae.  1.  J.f,  105. 
b.  F.N.B.  bere- 
afccrvvards. 


Brad,  ubt  fupnu 
Brit,  ubi  fupra. 
8E.4  5.   i.:.H. 
8. 15.  F.N.B. 
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86.  b.  c.  d.  S^.g.  The  flieriffe  may  alfo  hold  plen  in  a  replevin  of  goods  and  chat- 
a  c^ifo'/izV."'  *^'^  above  the  value  of  40  s.  for  if  it  be  by  writ,  the  words  of  the 
125. 128.  i-XT..  ^"^'^^^  ^'^»  R'X  'vicetom\  Uc.  Pr^ecipimus  tibi  quodjufie,  et  Jme  dilatione 
135.  137.  ng.  replegiari  facias  B.  avcrra/ua,  or  /;c?ia  et  cat  all  a  fun,  qua  D.  cepit  et 
14S.  161.  184.  ivjufie  detinet,ut  dicit,  i^c.  tie  a?npUus  inde  clamorem  avJiamus  pro  de~ 
15 ';  '5^-  fcclnjujlicia:.     By  force  of  which  writ,  which  is  in  nature  of  a  com- 

ijiiffior.,  the  fheriife  may  deliver  the  beafts,  or  goods  and  chattels  of 
what  value  foever.  And  if  the  replevin  be  by  pleint  in  the  county- 
court,  the  IherifFe  by  the  llatute  of  Marlebridge  may  hold  plea  of 
what'valiie  foever. 

The  like  writs  in  the  nature  of  a  commifTion  direded  to  flierifie^ 
are  the  admcafarement  of  pafture,  recaption,  nati-vo  habeitdo,  and 
many  others. 
B'ii-.  c.  ^t.  f.  61,  The  fiid  words,  ^•aillent  40  s.  a!  meins,  Ivave  received  this  coa- 
19  K.  6.  8.  b.  ftj-uftion,  that  the  fame  muft  fo  appeare  to  be  of  value  in  the  plain- 
tiftes  count,  for  it  is  not  fufficient  that  it  appeares  by  verdidl  that 
the  fumme  is  under  40  s.  For  example,  if  the  plaihtifte  count  m. 
trefpafTe,  debt,  detinevv,  covenant,  &c.  to  the  damage  of  40  s.  and 
the  jury  finde  the  damages  under  40  s.  yet  the  plaintifFe  fhail  have, 
no  judgement,  albeit  in  truth  the  caufe  de  jure  belonged  10  the  infe- 
riour  courts. 

This  Hiallfuffice  for  the  ex-pofition  of  this  branch  of  our  aft,  the 
refidue  ihall  be  referred  to  the  treatife  concerning  the  jurifdidion  of 
courts  wher.^unto  this  matter  properly  belongeth. 

(4)  Des  playes  et  des  mayhems  eyt  hojne  briefe  Jicome  home  Jcilmt 
/y-'ver.]  This  is  the  third  branch  of  this  act,  and  hereby  it  appeareth 
that  the  county  court  hath  no  jurifdidion  to  hold  plea  de  plagis  et. 
77iaihemiis,  of  wounds  and  maihems,  but  thofe  pleas  mufl;  be  de- 
termined in  the  kings  higher  courts,  but  of  battery  (without 
■wounding  or  maiheming)  this  ad  proveth  that  the  county  court 
hath  jurifdidion. 

What  in  law   is   adjudged  a   maiheme,  and  whereof  the  word 

is  derived,    you  fhall   rcade  in  the  firfl   part  of  the  Infcitutes, 

fed.  194. 

L3^3j  (5)-^^  grnnnt  eft,  qiic  les  defend''  puifsnt  fairs  atiortiies  en  tiels 

flees,  oit  lappcale  7ie  gft,  &c.]   See  before   W.  i.  cap.  41.  Merton 

cap.  10.  W.  2.  cap. 

Regift.  19.  b.  Som.e  have  thought  that  this  claufe  concerning  making  of  attourr 

this  extends  to      xity?,  is  generall,  and  extendeth  to  all  adions  reall  and  pcrfonall,  bat 

ju  ices  inejre,     -^  feemcth  to  be  particular,  for  in  ancien;  manufcripts  the  fprmec 

branch,  i>i%.  des  playes  et  des  mayhems,  l£c.  is  a  dJftind  chapter  by 

itfelfe,  and  this  branch  is  parcell  of  that  chapter,  fo  as  thefe  words, 

6  H.  7.  I.  in  tigls  pleas,  fuch  pleas  muil  be  referred  to  pleas  of  trefpafle,  battery, 

wounding,  and  mayheming,  unleffe  it  be  in  appeal  of  mayheme, 

3  H.  7,  cap.  I.      which  being  felcnice  viaihema^vit,  the  defendant  fhould  not  make  an 

attorney  no  more  then  he  could  at  the  common  law:  and  the  words 

fubfequent   (ijjint  que  fils  foient  a! faint  de  trefpajfe  en  lour  abfence) 

prove  that  this  branch  is  not  generall,  but  referred  to  the  claqfe  next 

40  Aff.  17.  precedent:  and  note  that  neither  the  plaintilFe  nor  defendant  at  thq 

9^^  5'  5-^?'        common  law  could  make  an  attourny  in  any  appeale   untill  triaK^ 

££.4^'^^*        acquitall,  judgement,  &c. 

- '    *    '  But  it  may  be  objeded  that  againft  this  expofition  thabooke  ii^ 

%\  H,  7.  39.  b.     ;^  I  H.  7«  is,  Shi:  homsferra  aticrney  in  appeale  de  maiheme,  quod  'vide 

de  common  courfe  1 6  H.  7.  in  Caworths  cafe ;  which  cafe  is  incertainlyt 

repO|:ted,  for  it  appeareth  not  whether  it  be  meant  of  the  plaintiffei 

'  ■  ■  or 
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or  defendant;  but  of  the  defendant  it  cannot  be  iotenJed,  for  that 
Should  be  againft  oar  books,  the  true  interpreters  of  this  <uEt.    And   S  E.  ^  Attonr, 
of  the  plaintifFe  (it  feemeth  it  was  intended)  he  cannot  be  by  at-    "-y  93;  ^R- 3* 
tourney,  and  that  was  Caworths  cafe  mentioned  in  the  report  of  f^r  g  Ig' j. 
21  H.  7,  the  record  whereof  being  found  oufeis  againft  the  repoit   Vet.N.B.  19, 
thereof;  "which  very   point  came  in  que£Hon  in  my   time  in  the   2c. 
kings  bench  in  an  appeale  of  may  heme  brought  by  Hudfon  againft   M.  25  &  aS 
Marwood,  the   plaintilte   appeared  by   attourney,  and  declared   El'z.  Coram 
againft  the  defendant,  the  defendant   pxaved   that  the  plaintiffe   ^^^«*^<>^ 
might  be  demaunded,  for  that  he  could  not  appeare  by  attourney, 
and  if  the  plaintifFe  appeared  not,  that  he  might  be  nonfuited ; 
againft  which  the  councell  of  the  pJaintife  objeded,  that  the  plain- 
tiffe in  an  app.eale  of  mayheme  might  appeare  by  attourney,  for 
that  it  mighc  be,  that  he  was  fo  wounded  as  he  could  not  appeare, 
and  for  authority  cited  the  feid  booke  in  ?i  H,  7.  wliereunro  an- 
fwer  was  made  by  the  councell  of  the  defendant,  and  refolvedby  the 
whole  court,  that  the  plaintiffe  could  not  appeare  by  attourney, 
for  the  defendant  may  demand  cjer  of  the  mayhem,  &c.  which  ftiall 
be  peremptory  to  him  being  a  tryall  of  the  mayheme,  which  is  a 
triall  which  the  law  giveth  him. 

And  albeit  it  may  be  hard  and  difficult  in  feme  particular  cafe  ia 
refpecl  of  the  grievoufceffe  of  the  mayheme  for  the  plaintiffe  to 
appeare  in  perfon,  as  it  was  in  16  H.  7.  where  the  mavheme  was 
hainoas  and  horrible,  the  iegges  of  the  plaintiffe  being  broken 
over  a  threfhold,  yet  that  mull:  not  change  the  la-.v,  nor  take  from 
the  defendant  his  juft  defence  and  trial!,  for  fo  upon  the  like  furmife 
the  defendant  might  be  barred  thereof  in  all  cafes. 

And  Sir  Chriftopher  Wray  chiefe  juftice  faid  that  the  record  of 
Caworths  cafe  had  been  feen,  and  that  the  record  thereof  was 
againft  the  report,  and  thereupon  the  plaintiffe  was  called,  and 
by  the  rule  of  the  court  was  non-fait,  and  I  was  of  councell 
ja  this  cafe,  which  I  have  the  rather  reported  the  more  at  large, 
for  that  no  man  fhould  bee  deceived  by  the  faid  report  of 
zi  H.  7. 

(6)  Soit  mound  al  'vijc^  qut  Us  fant  prJjes.l  This  is  the  fourth 
branch  of  this  aft. 

Albeit  this  ftatute  fpeaketh  onely  of  the  execution  of  the  body, 
yet  might  he  have  had  at  the  making  of  this  aft  a^eri/hj':  and 
afterwards  by  the  ftatute  of  W.  2.  cap.  45.  he  may  have  an  ele^U, 
for  this  branch  being  in  the  affirmative  doth  not  reftrain  the^lain- 
tiffe  to  take  any  other  remedy. 

(7)  Si  ks  plaint  if e  5  d^Jormes  en  tiel  Iftfpajj  l^x-.fifacent  e/Toitu,  l£c.  f  3'4  1 
Jhit  jcur  done  tanq;  al  'vcnit  cies  jujii^-ei  errants,  &c.]   This  is  the   fift    ^-  £.  3.  10.  b. 

branch  of  this  aft,  and  is  to  be  intended   of  an  elfoine  de/ewice  le   Madeb.c.  13.15^ 

foy,  and  extendeth  to  aftions  of  trefpafie,  and  not  aftions  of  debt.    ^^'  ^'^'  4'>4^ 

Touching  common  effoines,  which  were   ufed  fcr  delay  oneh',  '^'i*^'^ 

former  provifiocs  had  been  made,     ^y  matter   fubfequent   this 

bran ;h  is  become  of  no  ufe,  for  feeing  the  authority  of  juftices  in 

eyre  is  ceafed,   when   the    plaintiffe   is  eubined  of  tha   fervice 

of  the  king,  the  court   cannot  give  day  before  the  juftices  in 

eyre,  and  therefore  it  iexaineth,as  it  v.as  before  the  making  of  this 

aft. 

Note  that  when  the  demandant  or  plaintiffe  is  efibincd  de  fcr-vtce  le   Xr.  18  E.  -. 
ro>s  and  at  the  day  brings  not  iu  his  warrant,  this  Ihall  be  adjudged   21  E.  3.  37.  b. 
a  non-fuit. 

(3)  £1^ 


3H^ 

27  E.  3.  Si. 
iz  H.  4.  14. 

per  Skrene. 


MaH.  c.  19. 
la  H.  4.  14. 
2  £.  4.  16.  1. 
5  E-  4-  70- 

34  H.  6.  I. 

35  H.  6.  2. 
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4  E.  2.  eflbihe 
79.  28  E.  3.  98. 
Kelwey  106  & 
107. 


29E.  3.  13. - 

S9  E.  3.  36. 
*!  E  3-  37- 


•Hll.i6E.i.m 
Banco  75-  Buck. 
&  Rot.  73. 
Jiereford. 


*  Hil.  16  E.  I. 
ubi  fupra.  20.  s. 
in  Adtion  de 
Wafte  vers  Te- 
nant pur  vie. 


(8)  En  tiels  pleas  et  en  outers  pleas,  ou  attachmenii  et  dijires 
gifont.'\  That  is  to  fay,  in  perfonall  adions,  where  the  pro- 
cefle  is  by  attachment  and  diftreiie.  lUiis  is  the  fixt  branch  of 
this  aft. 

(9)  EJJ'oine  de  fer'vice  le  roy.'\  Herein  the  delay  is  great,  ijiz.  for 
3  yeare  and  a  day,  therefore  he  that  caft  the  eflbine  muft  appeare  in 
perfon  in  court  to  the  end  he  may  be  fworne,  &c.  and  that  day 
may  be  given  to  bring  in  the  warrant  for  the  efToine. 

(10)  Et  fie  port /on  garrant.'\  A  warrant  under  the  privy  feale 
is  notfufficient,  but  it  muftbeby  writ  under  the  great  feale  direfted 
to  the  juftices ;  alfo  the  warrant  -muft  teftifie  that  he  is  in  the 
kings  fervice,  &c.  which  commonly  is  upon  certificate  made  to 
the  lord  chancellor  by  the  captaine  of  the  hoft  under  whom  h? 
ferves. 

And  this  is  the  firft  ad,  that  concerned  the  eflbine  de  fervice  le 
roy. 

(11)  //  rendra  al  pla'mtife  les  damages  de  la  journey  ds  20  s.  ou  de 
pluis  folonque  le  di/cretion  les  Jujlues.]  The  ftatute  fpeaketh  where 
there  is  one  defendant,  &c.  he  (haH  pay  20  s.  and  if  there  be  divers 
defendants,  and  they  are  eflbined  de/ernjue  le  roy,  and  at  the  day 
bring  in  no  warrant,  every  one  of  them  fhall  pay  20  s.  for  they  are 
in  law  feveral  elToins. 

And  the  court  by  their  difcretion  may  by  force  of  the  adl  increafc 
it  to  a  greater  fumme,  as  fometime  to  40  s.  &c. 

And  albeit  this  branch  doth  not  by  exprefie  words  determine 
what  fhall  be  further  done,  yet  if  the  efibine  were  caft  after  ifTue  in  a 
perfonal!  aftion,  and  feeing  the  effoine  for  want  of  a  warrant  ii 
turned  to  a  default,  it  followeth  that  by  the  common  law  the  enqueft 
fhall  be  awarded  by  default,  and  therefore  in  that  cafe  he  fhall  have 
the  •  20  s.  pur  la  journey  by  the  flatute,  and  by  the  enqueft 
recover  his  damages  and  cofts  by  the  common  law;  for  ftatutes 
made  for  the  oulHng  of  delayes  are  ever  conflrued  liberally  and 
beneficially. 

In  a  reall  aftion  if  an  efToine  be  caft  for  the  tenant  de  fervice  If 
roy,  and  no  warrant  is  brought  in  at  the  day,  he  fnall  not  pay 
the  *  20  s.  &c.  for  this  aft  extends  not  to  real!  adions ;  but  ^  petit 
cape,  or  a  graund  cape  ftiall  lie  as  upon  a  defaiilt,  as  the  cafe  iliill 
require. 


[31S] 


CAP. 


3D  XJRVIEJV  eji  enfement^  que  nul 

briefe    ne   ijfer'    deformes   de    le 

chatmcerie  pur  mort  de  home^  denquirer 

fi  home  cccijl  outer  per  m'lfadventure^ 

oufoy  defend\  ou  en  auter  maner  *  Jans 

felony  (  i ),  mes  celuy  foit  en  prifonjefque 

al  venue  des  jujiices  err  ants-,  ou  ajfign'' 

a  gaole  deliverle  (2),  et  fe  imjl  en  pais 

devant  eux  de  hien  et  male.     Et  fi  foit 

trove  per  pais  que  il  le  ffl  foy  defend'-^ 


TpHE  king  commandeth  that  na 
writ  fhall  be  granted  out  of  the 
chancery  for  the  <leath  of  a  man  to 
enquire  v/hether  a  man  did  kill  an- 
other by  misfortune,  or  in  his  own 
defence,  or  in  other  manner  without 
felony;  but  he  fhall  be  put  in  prifon 
until  the  coming  of  the  juf1;ices  in 
eyre,  or  juftices  ailigned  to  the  gaol- 
delivery,  and  fhall  put  himfelf  upon 

the 
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6u  per  mifadventure  (3),  donquei  fra 
Its  jujiices  ajfavoier  au  roy  (4),  et  le 
roy  luy  en  fra  fa  grace^fi  luy  pleiji  (5.) 
W.  I.  cap.  II.  Purview  eji  enfe- 
menty  que  nul  appelf  foit  abatue  (7) 
ci  legierment  come  avant  ad  ejie  (6), 
mes  Ji  lappellour  (8)  counte  le  fait  (9), 
Ian  (10),  lejour  Cii),  le  heure  (i2)j 
U  temps  le  roy  Cl3)>  '^  ^^  ^'^^^  (i4)» 
ou  le  fait  fuijl  fait^  et  de  quel  arme  il 
futji  occife  {is)iff  eftoia  la  appeW^  et 
jammes  ne  foit  lappeW  abatus  per  de- 
fault de  frejh  fuit  (16)  puis  que  home 
fue  dedeins  Ian  et  le  jour  (17)  apres  le 
/ait{iS). 


(Kel.  fo.  53.  loS.  Woods  Inft.  628.  2  Ed.  3. 
I.  c.  15.) 


the  country  before  them  for  good 
and  evil :  in  cafe  it  be  found  by  the 
country,  that  he  did  it  in  his  defence, 
or  by  misfortune,  then  by  the  rejjort 
of  the  juftices  to  the  king,  the  king 
{hall  take  him  to  his  grace,  if  it  pleafc 
him.  It  is  provided  alfo,  that  no  ap- 
peal (hajl  be  abated  fo  foon  as  they 
have  been  heretofore;  but  if  the  ap- 
pellor declare  the  deed,  the  year,  the 
day,  the  hour,  the  time  of  the  king, 
and  the  town  where  the  deed  was 
done,  and  with  what  weapon  he  was 
flain,  the  appeal  (hall  ftand  in  efFe<Sl, 
and  (hall  not  be  abated  for  defaidt  of 
frefti  fuit,  if  the  party  (hall  fue  with- 
in the  year  and  the  day  aftef  the  deed 
jdone. 

c.  2.  I  Bulft.  80.  Re^ift.  134.  ^00.  14  Ed.  3.  fiat. 


Before  the  making  of  this  ftatute,  for  that  men  were  detained 
long  in  prifon  before  they  were  called  to  anfwer,  which  was  ever 
odious  in  law,  writs  Je  odio  et  atia  iffaed  out  of  the  char.cery  for 
their  relief  (as  it  appeared  before  in  the  expofition  upon  the  ftatute 
of  Magna  Cbarta)  fpecially  where  the  fad  was  either  by  mifadven- 
ture, ory^  defendendo\  and  therefore  this  aft  rellraining  thofe  writs, 
doth  prefcribe  a  conrfe  for  their  fpeedy  calling  to  anfwer  in  thofe 
two  cafes.  But  now  the  writ  de  odio  et  atia  is  revived  by  the  fta- 
tute of  42  E.  3.  cap.  1.  as  it  appears  in  the  expofition  upon  the  fix 
and  twentieth  chapter  oi  Magna  Cbarta. 

And  where  the  ftatute  of  Marlbridje  had  determined,  that  killing 
©f  a  man  by  mifadventure  ihould  not  be  any  offence  for  the  which 
the  delinquent  ftiouli  dye,  this  ftatute  maketh  the  killing  of  a  man 
fe  defend^  in  the  fame  degree,  where  by  the  common  law  he  (hould 
have  dyed  for  it. 

Laftly,  where  the  ftatute  of  Marlbridge  took  an  order  for  the 
parties  fpeedy  delivery  out  of  prifon  in  cafe  of  mifadventure, 
this  aft  provideth  for  the  iame  both  in  cafe  of  mifadventure,  and 
of/e  defendendo. 

(  I )  Per  mi/aduenture  ou  foy  defendant,  ou  en  auter  manner  fans 
felony.]  Of  this  matter  fomewnat  hath  been  faid  in  the  expofiiion 
upon  the  ftatute  of  Marlbridge :  an  indiftment  or  a  verdift  that  A. 
killed  B.  fe  defendendo  is  not  good,  but  the  fpeciall  matter  muft  be 
fetdown,  to  the  end  the  court  may  adjudge  it  to  be  upon  inevitable 
receflity;  whereof  you  fnall  read  a  notable  record  in  the  parlia- 
ment rolls  of  3  R.  2.  John  Imperials  cafe ;  note  the  words  here. 
Sans  felony,  vide  Marlbridge  ubifupra,  and  in  our  books  it  is  faid  to 
be  no  felony ;  and  the  reafon  is,  becaufe  neither  of  them  is  done 
felleo  animo. 

If  a  man  kill  another  in  his  own  defence,  if  he  efcape,  &c.  the 
town  (hall  be  amercied,  as  an  ancient  mark  of  the  common  law,  that 
made  it  felony. 

(3)  Soit 
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(2)  Soif  en.prifenjefiue  al  vemis  des  juftices  errantt  cu,a£:gn!,  a gaole- 
deli'verie.'l    Hereby  it  appeareth  what  expedition  ougiit  to  be  ufed 

M4g.n.  Chart.       for  avoiding  of  long  imprifonriient,  1.7's:.  until!  the  i>ext  comjnij  gf 
ca.  26.  &X9.       the  juftices;  fee  for  this  M^^««aw/«.  ^     ' 

And  here  it  is  to  be  obferved,  that  the  law  of  England  is  a  law  of 
niercie.  Lex  Anglia:  eji  kx  mifericcrdia,  for  three  caufes  : 

Fint  that  the  innocent  fhall  not  be  worn  and  walled  by  long  im- 
prifonment,  but  (as  hereby,  and  by  the  ftatute  of  Magna  Clartct 
appeareth)  fpeedily  come  to  his  triall. 

Secondly,    that   prifoners  for   criminal!  caufes,  when  they  ara 

*ReguIa.  brought  to  their  triall,  be  humanely  dealt   witiiall;  for  *  Se^eraj. 

l  3^^  J  quidem  facit  jufiicia,  inhumanos  mn  facit.     And  therefore  it  is  faid, 

Braft,  lib.  3.         Cum  autem  captus  coram jujiiciariis producendi^s  fuerit^iprodi'.ci  non  debet- 

Brit 'to.' ^7.  b.     %'^'"  manibus  (q2ia?n-Jis  aliquando,compedib^s  propter  pericuhim  e'va- 

ftonis)   et  hoc  idea,  ne   'uideatur  coadus   ad  aliquam  purgat ionem /ufci~ 

fkta,  li.  I.,  c.  3 1,  piendam.      And  Fleta  faith.  Cum  autem  capti  in  judicio  product  dtbcant-, 

nonprodiicantur  armati,fed  ut  judicium  recepturi,  nee  ligaii,  ne  niideantur 

refpondere  coa£li. 

Thirdly,  the  judge  ought  to  exhort  him  to  anfwer  without  fear, 
and  that  juftice  (hall  be  duly  adminiilred  to  him. 

It  is  to  be  obferved,  that  juftices  of  gaole  delivery  may  take  an 
indiftment  of  killing  of  a  many^  defend'' ,  becaufe  their  authority  is 
general!,  but  juftices  of  peace  cannot  take  fuch  an  indidment,  be- 
caufe their  commiflion  is  limited,  and  it  is  taken  not  to  be  v^ithin 
their  commiflion. 

(3)  Et  Ji foit  trove  per  paiis  que  i^foy  f-Ji  Joy  defendend''  ou per  mif-r 
ad'ventuyc,  &c.]  This  maybe  two  wayes,  either  when' he  is  indifted 
ofmurther  or  homicide,  and  the  jury  findq  ity?  defendendo,  or  when 
he  is  fpecially  indifted,  that  he  killed  a  many^'  defende/ido,  whereunto 
(for  fafeguard  of  his  goods)  he  may  plead  not-guilty;  and  if  he  be 
found  guilty yj  defcndendo,  he  forfeiteth  his  goods,  if  not  guilty,  he 
faveth  them. 

37  H.g.  Appeal.  Here  is  implyed  a  maxime  of  the  oommon  law,  that  the  life  of 
?^  '"*■  ?'t  a  nian  is  of  fa  precious  regard  in  law,  that  the  death  of  a  man  can- 

Swmf  PI  Cor*  "'^^  '^^  juftified,  as  in  thi^  cafe  the  defendant  in  the  appeal  cannot 
15.  PI.  Com.  juftifie  the  deathy^  defcndendo,  but  muft  plead  net-guilty,  and  as  our 
loi.  25  E.  3. 42.  acl  fpeaketh.  Si  foit  tro-ve  per  paiis,  iSc,  the  jury  may  iiade  'veritateni, 
29  E.  3.  94.         jr^ai,  the  truth  cf  the  fad. 

And  herein  note  a  diverfity  between  an  appeal  of  death,  and  an 

appeal   of  mayhem;  for  in  appeal  of  mayhem,  if  the  defendant 

plead  not-guilty,  he  cannot  give  in  evidence  that  it  \\a.i,  fe  defeudendOf 

for  that  he  ought  to  have  pleaded  it  by  way  of  juilifirtition  in  barre 

of  the  aftion. 

T9  H.  6.  31.  21      "  There  is  alfo  another  diverfity  between  an  appeal  of  mayhem,  or 

H.  6.27. 41  Afl".    3fj  aftion  of  trcfpafle  for  wounding,  or  mannas  of  life  and  member; 

32'H  ^gIs"^'     ^^^  ^"  ''1'^^°"  of  trefpafie   of  a.^ault  and  battery  for  a  man  in  de- 

*        fence,  or  for  the  prefervation  of  his  poffcffion  of  lands  or  goods;  for 

in  that  cafe  he  may  juftifie  an  afiault   and  battery;  but  he  cannot 

juftifie  either  mayheming,  or  wounding,  or  mannas  of  life  and  mem-. 

ber :  and  fo  note  a  diverfity  between  the  defence  of  his  perfon,  ani 

the  defence  of  his  pofl'efiion  or  goods. 

3  E.  5.  Coron,  If  a  man  be  indided  before  the  coroner  of  the  death  of  a  man. 

2S6.  SceMarlbr.  y^  dcfenderJo,  and  that  he  fled  for  the  fame,  lie  lliall  forfeit  his  goods,- 

'^^'^•'^'i-  which  (avoureth  of  the  common  law. 

No 
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No  man  can  be  acceflary  to  one  that  killeth  another  fe  dtfen-    i^;  E.  3.  Coron. 
rlendt,.  ^  "^• 

If  a  man  be  ittdicbed  for  killing  of  a  man  by  mifadventure,  or_/f 
defridendo,  and  is  out-lawed  thereupon,  he  (hall  forfeit  no  lands,  but 
goods  and  chattels  onely. 

(4)  Ferra  lesjujiices  oj/avoir  ait  roy,  et  le  roy  luy  ferra grace  Jil  Ivy    3  E.  3.  Coron. 
•plrijt.l   To  the  king,  that  is,   in  the  court  of  chancery  the  pleas    261.  44 E.  3.44. 

whereof  be  coram  domino  rege  in  cancellaria;  and  there  the  lord  stamf!  Pi!  Cor. 
chancellor,  upon  the  record  certified  to  him  in  the  chancery  by  f^i,  jg. 
force  of  a  writ  0^ certiorari,  fhal!  of  courfe  by  force  of  this  adl  grint 
him  his  pardon  without  fp°aking  hereof  to  the  king,  for  that  fpeak- 
ing  is  intended  judicially  in  coart,  as  hath  been  fu.id:  and  note  this 
claufe  is  genera!!,  and  exrendeth  as  well  to  an  aopeai,  as  to  an  in- 
dictment; and  therefore  if  2  man  be  appealed  of  murther,  and  it  is 
found  that  he  did  \ife  dsfendendo,  or  by  mifadventure,  the  king  is  to 
pardon  ir,  for  the  offender  cannot  be  put  to  death,  which  is  the  end 
of  his  fuit,  and  an  appeal  iyeth  not  for  fuch  a  killing;  otherwife  it 
is  where  the  app<^ll^  is  to  have  judgement  of  death,  for  there  the 
king  cannot  pardon  it. 

(5)  Ferra  grace  f.  lay  pleifi."]  Are  but  words  of  reverence  [  3^7  J 
to  the  king,  for  the  king  is  obliged  ex  meritojufiicia,  to  grant  3  ^'-  3-  *-'oron. 
thfe  pardon,  albeit  TonTC  opinion  is  to  the  contrary;  otherwife  3^*- •''"<*•  354- 
the  lord  chancellor  could  not   do  it   without  warrant  from  the   ^? -c"  ^' *?* 

KttlF-  Staoif.  Pi.  Cor. 

(6)  Pur'vien.v  ejf  enfsnent  que  kuI  appccle  foil  aLatu  cy  liger/fHTit  come  iS.b.Kdwey 
'hvani  ad  cj^re.'\   The  mifchief  before  this  branch  of  this  act,  was,    ^o^- 

that  there  were  fo  many  exceptions  to  abate  the  appeal,  efpecially 
b'eing  ever   allowed  learned  coancell  to  deft-nd    laem ;  and   the 
taifchief  was   the  greater,  for  that  the  appeal  being  once  abated,   Brit.  fo.  4c.  fa. 
iieve'r  any  other  appeal    (in  favour  of  life)   could  be  broraght 
'aftefTv-ard. 

At  the  common  law.  thsf&  Exceptions  were  allowed  to  the  plain- 
tlfe  in  the  aDpealbf  death: 

1.  That^he  plaintife  was  net  pfefetit  at  the  mortall  blow  given, 
t>'r  felony  donfe;  for  Glanvilt  faith,  Itaut  de  morte  loquatur  fub'vijzis    Glanv.  lib.  uit* 
fu'i  ieflimonio  iniditr  audit u'r  accufare  cJiquem  de  morte  -ijirifuiji  de-uifu    ^^-  3? 4-  S»  *f^- 
loquatiir.      And  Brafton  faith,7«  cmni  -vero  ca/u  criminal,  qu^jiibji    ^"^g*^^''"  ^'  **'* 
cbrAlnct  felciiiam,  in  app^ello  debet  jieri  mentio  de  anno,  de  Iocg,  de  die,  de 
bora,  loqui  etiafnoportet  di'viftt  et  audita.     And  the  conclufion  of  the 
writ  of  appeal  then  was,  Oj'ert.fe  di/rdtionare,  ^c.ficut  ilk,  feu  ilia, 
qui  I'd  qun:  prafens fuit,  et  hoc  'vidit. 

And  in  another  place  he  faith,  Hon  aufem  habet  appellum  fctmiha.  Lib  3.  fol.  125. 
niji  de  morte -jiri  fui  :nter  braciiafua  interfeSi,  l^c.     And  Britton    E.-ic.  ubi  fupra, 
faith,    Des  ferns    -jclons  nous   que    nul  ne  puiffe  appeals  de  felony  de 
mort  de  bcmtyforfqtte  di  mart  fort  hardn  tue  deins  Ian  et  jour  enter  fes 
hrackes. 

Thefe  words,  irfa  brachia,  have  this  fignification,  that  fhe  muft   Mirror,  c.  2.  §7.. 
not  onely  be  his  vvife  de  fire,  but  alfo  de  facio,  that  is,  in  poflefllon  ;    7  E-4- 15-  '4E- 
for  the  wife  in  poflelTion  without  lawfull  tiatrimony  fliali  not  hai^g   ''"  "^^  ^-'^;'+-39* 
the  appeal,  but  ihe  mufi:  b:;  his  wife  both  in  right  and  in  poiTefllon    ^3  e  \  'oi 
without  elopement  from  her  hiilband,  i:c'  or  divorce,  &:c.     Many    27  Ail.  3. 
other  exceptions  were  before  this  aft,  as  appeareth  by  our  ancient    Uoi !  jpra. 
autabrs,  to  be  taken,  and  another  manner  of  count  made  before  this 
adt,  now  this  ad  hath  retained  all  that  was  certain,  and  rejected  the 
re5,  as  hereafter  Hull  appear. 

If 
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if  the  wfit  of  appeal  doth  comprehend  the  fpeciall  matter,  <:;/«. 
that  the  hufban,d  or  anceftor  was  flainy^  defendendo,  or  by  mifadven- 
tare,  the  writ  of  his  own  fhewing  ihall  abate;  for  an  appeal,  as 
hath  been  faid,  lyeth  not  of  fuch  a  killing,  becaufe  the  end  of  the 
appeal  of  death  is,  that  the  appellee  may  have  judgement  of  deatbi 
'viz.  death  for  death. 

(7)  Pur-vieiA}  efi  que  nul  appeale JrAt  ahatUy  &c.]  This  claufe,  if  it 
be  taken  by  it  felf,  is  generall,  and  literally,  as  fome  hath  taken  if, 
extendethto  all  appeals,  as  of  death,  robbery,  rape,  felony,  mayhem, 
&c.  but  ex  antecedentibus  et  confequentibus  Jit  optima  ititerpretatiOf 
and  all  the  antecedent  claufes  do  concern  the  death  of  man ;  nay  iti 
this  very  fentence  thefe  words, are  contained,  et  de  quel  arme  ilfuit 
occife,  which  marifeftiy  do  prove  that  this  adl  is  onely  intended 
of  the  appeal  of  the  death  of  man.  And  therefore  the  appeals  of 
robbery,  rape,  and  of  other  felony  and  mayhem  are  not  within 
this  adl ;  for  themifchief  was>  as  hath  been  faid,  in  the  cafe  of  the 
death  of  man. 

(8)  Lappellour  counte  le  fait,  Ian,  le  jour,  le  heme,  le  temps  le  roy^ 
et  la  njille  ou  le  fait  ftiiji  fait,  et  de  quel  arme  ilfuit  occife.^  By 
this  aft  the  count  of  the  appellant  muft  comprehend  thefe  feven 
things:  i.  the  faft,  2.  the  yeer,  3.  the  day,  4.  the  hour,  5.  the  time 
of  the  king,  6.  the  town  where  the  fad  was  done,  and  laftly,  with 
what  weapon. 

(9)  Lefait.]  The  faft  :  herein  muft  be  fet  forth,  firft,  whether  it 
was  by  wound,  or  without  wound;  if  by  wound,  4.  things  are  necef- 
fary  to  be  reheaifed  in  the  fetting  out  of  the  facl:,  befides  the  circum- 
ftances  mentioned  in  the  acl,  njiz.  i.  In  what  part  of  the  body  the 
wound  was:  2.  of  what  length  and  depth  the  wound  was,  where  the 
wound  is  of  fuch  a  quality,  (o  as  it  may  appear  to  the  court  that  the 
wound  was  mortall;  but  if  his  arm  were  cut  off,  or  the  like,  there 
the  length  or  depth  cannot  be  fhewed:  3.  that  the  party  wounded 
dyed  of  that  wound;  and  laftly,  that  it  may  appear  that  he  dyed 
of  that  wound  within  the  yeer  and  day  after  the  giving  of  the 
wound;  if  without  wound,  either  by  weapon  or  without;  if  by 
w  eapon,  as  by  a  blow  or  bruiftng,  or  by  putting  up  a  hot  iron  in  the 
fundament  or  the  like,  then  as  many  of  the  circumftances  before 
mentioned  in  the  declaration  of  the  faft  as  do  agree  therewith,  and 
the  reft  of  the  circumftances  required  by  the  aft  are  to  be  fet  forth: 
if  without  weapon,  as  by  poyfoning,  drowning,  burning,  fuiFocating, 
ftrangling,  or  the  like,  the  manner  of  the  faft  muft  be  fet  forth,  and 
fo  many  of  the  circumftances  required  by  the  aft  as  agree  there- 
with, namely,  all  the  circumftances,  faving  with  what  weapon  the 
felony  was  done,  becaufe  no  weapon  was  ufed  in  committing 
of  this  felony  :  but  notwithftanding,  this  aft  extendeth  to  all  homi- 
cides, though  ihey  were  not  done  with  any  weapon. 

(10)  Lan.]  That  is,  the  yeer  of  the  raign  of  the  king, 

(11)  Le  Jour.]  The  day  here  is  taken  for  the  natural!  day, 
comprehending  both  the  folare  day,  and  the  night  alfo,  containing 
24  hours,  and  therefore  if  it  be  done  in  the  night,  it  is  faid,  In  notit 
ejufdem  diei. 

If  a  man  be  felonioufty  ftrucken  the  10  day  of  December,  &c. 
whereof  he  dyed  the  10  day  of  January,  he  cannot  alleage  the  kil- 
ling the  10  day  of  December  when  the  ftroke  was,  but  he  may 
alleage  the  killing  to  be  the  day  that  he  dyed;  but  the  furcft 
conclufion  is;  and  fo  he  killed  him  in  manner  and  form  aforefaid: 

for 
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for  though  to  Corns  purpofe  the  death  hath  relation  to  the  blow,  yet 
this  relation  being  a  fiftton  in  law  maketh  not  the  felony  to  be  then 
committed. 

(12)  Le  heitre.]  Hora  conftat  ex  40  momentis.  The  hour,  as  for 
example  to  fay,  10  die  Decemhris,  viz.  in  hora  decima  in  mile  ejufdem 
diei. 

There  are  divers  diverfuies  between  the  alleaging  of  the  hour,   Bra£l.  ubi  fupra, 
and  the  day,  or  yeer;   i.  In  the  count  upon  the  appeal  one  may   Heydons  cafe, 
fay,  circa  horam  10  ante  meridiem-,  i£c.  or,  inter  her  am  decimam  et  un-    ".'   "P"j 
Jecimam  ante  meridiem;  but  the  like  cannot  be  done  either  of  day,   ScWn'  Zanchlrs 
yeer,  or  part  of  the  body:  as  the  fail  cannot  be  alleaged  to  be  done  cafe. 
circa  I  o  diem  Decembris,  iffc.  or,  inter  decimum  et  1 1  diem  Decemhris, 
or  circa  annum  fextum  domini  regis  nunc,  or  inter  fextum  et  feptimum 
diSi  domini  regis  nunc,  or  alleage  the  wound  to  be  given  circa  or 
<irciter  peSus :  and  the  reafon  of  this  diverfity  is,  that  it  is  more  dif- 
ficult to  alleage  the  true  hour,  then  the  true  day  or  yeer;  and  yet 
the  plaintiffe  in  the  appeal  is  not  bound  to  prove  in  evidence,  nei- 
ther the  precife  hour,  nor  the  very  day  that  he  alleageth  in  his 
count:  another  diverfity  is  between  the  appeal  and  the  indiftment, 
for  in  the  indiftment  the  hour  needs  not  to  be  alleaged. 

And  although  the  day  be  alleaged,  yet  if  the  jury  finde  him 
guilty  at  another  day,  the  verdidl  is  good,  but  then  in  the  verdidl 
it  is  good  to  fet  down  on  what  day  it  was  done,  in  refpefl  of  the 
relation  of  the  felony ;  and  the  fame  law  is  in  the  cafe  of  an  indidl- 
ment. 

At  the  feffions  of  the  peace  holden  for  the  county  of  NorfF.  one  Pafch.  32  Elir, 
Syer  was  indided  of  burglary,   i  Augufii,  ■?!  Eliz.  and  upon  not  refoived  by  the 
guilty  pleaded,  it  fell  out  in  evidence  that  the  burglary  was  done,  J*^'^'"-- 
I  die  Septembris  in  eodem  anno,  fo  as  prima  Augujii  there  was  no  bur- 
glary done,  and  thereupon  he  was  found  not  guilty,  and  afterwards 
he  was  indifted  againe  i   Septembris,  i5c.  and  it  was  refoived  by 
Wray  and  Periam  juftices  of  aflife,  and  by  the  greateft  part  of  the 
judges,  that  he  ought  not  to  be  tried  again,  for  he  mought  have         L  3^9  J 
been  found  guilty  upon  the  firft  indidlment,  for  the  day  is  not  ma- 
teriall ;  but  it  is  necefiary  for  the  jury  in  that  cafe  to  fet  down  the 
day,  and  fo  in  cafe  of  appeale. 

(13)  Le  temps  le  rcy.]   The  yeare  being  already  named,  it  might   VWe  MachalHs 
feem  that  the  time  of  the  king,  which  is  the  year  of  the  raigne  oT  5**^  '^^'s  foilow- 
the  king,  is  needlefle,  but  it  is  here  againe  added,  to  the  end,  that   '"2'  ^''•'^.""y- 
not  onely  the  yeare  (hall  be  alledged  wherein  the  blow,  &c.  was    \J„g^  cafe  ubi 
given,  but  alfo  the  yeare  when  the  death  enfued  thereupon,  to  the   fupra. 

end  that  it  may  appeare,  that  he  died  of  that  blow,  &c.  within  the 
yeare  and  day ;  and  whenfoever  the  yeare  of  the  king  ought  to  be 
alledged,  it  draweth  with  it  time  and  place,  that  is,  the  day  and  time, 
\i^hen  and  where  the  death  enfued. 

(14)  La  ■■vi&.'l  This  muft  be  underftood,  if  the  murder  or  ho- 
micide, were  done  in  a  town,  but  if  it  were  done  in  a  place  knowne 
out  of  any  towne,  then  may  it  be  alledged  in  that  place  knowne  in 
fuch  a  county. 

And  lo  in  a  city  it  may  be  alledged  in  a  parifli,  &c.  becaufe  fuch 
aparilh  is  in  lieu  of  a  towne. 

But  in  the  country  if  a  parifli  contain  divers  towns,  the 
murder  or  homicide  cannot  be  alledged  in  fuch  a  parilh,  for 
that  tliis  llatute  require th,  that  the  faft  be  alledged  in  a  town. 

(15)  ^f 
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Lib.    fo.  Ma-  (jj)  Et  de  iiu&l  ar77ie  fiiit  occife.'\  With  what  weapon  the  woand 

chaliis  caie.  ^.^  given:  and  albeit  one  certaine  weapon  niuft  be  alledged  in 

the  count,  yet  upon  the  evidence,  if  it  be  proved  that  the  wound 
were  given  with  any  other  weapon,  the  offender  fhall  be  found 
guilty  ;  as  if  it  bfe  alledged  in  the  indidlment  that  the  wound  Was 
given  with  a  dagger,  and  it  is  proved  in  evidence,  that  it  was  given 
with  a  fword,  rapier,  hooke,  hatchet,  bill,  or  any  like  weapon  with 
which  a  wound  may  be  made  ;  for  it  were  unreafonable  to  drive  the 
plaintiffe  in  the  appeale  to  prove  the  felfe  fame  particular  weapons 
whereof  many  times  he  cannot  have  notice ;  but  upon  fuch  a  count, 
or  an  indidment  in  evidence  it  cannot  be  proved,  that  the  party  was 
poyfoned.or  drowned,  or  burnt,  fuffocated  or  ftrangled,  or  the  like> 
Avhere  no  weapon  at  all  was  ufed;  for  that  evidence  doth  not  main- 
tain the  cov.nt  in  the  appeale  or  the  indidment,  becaufe  it  is  murder 
or  homicide  of  another  kinde,  and  not  finder  the  {zmt  claffis  that  is 
alledged  in  the  cOunt  or  indi<^^ment,  and  thereof  the  plaintiffe  by 
fuch  as  viewed  the  body  may  have  notice. 

And  albeit  this  ftatute  requireth,  that  it  be  alledged  in  the  count 
of  the  appeale,  with  what  weapon  he  was  killed,  it  is  to  be  under- 
ftood  in  cafe  where  he  is  killed  with  a  weapon,  for  albeit  (as 
hath  been  faid)  there  was  no  weapon  at  all,  as  in  cafe  of 
poyfoning,  drowning,  &c.  yet  doth  the  appeale  lie  for  fuch  a 
murder  or  ho^nicide;  and  the  weapon  is  in  this  adl  mentioned  for 
example. 

(16)  Pur  default  defrefi/ute.']  At  the  common  law  if  the  plain- 
tiffe in  the  appeale  of  death  had  not  made  frefh  fuit,  he  fhould  not 
have  maintained  his  appeale :  for  frelh  fuit  recens  infecutio,  that  is^ 
a  fpeedy  and  continuall  purfuit  of  the  felon  for  his  apprehenfion  and 
convidlion,  and  that  is  for  two  feverall  purpofes,  one  to  have  relH- 
tution  of  his  goods,  as  in  the  appeale  of  robbery  and  the  like,  and 
the  other  for  the  maintenance  of  the  appeale  it  felfe,  as  here  in  the 
cafe  of  death,  where  no  relHtulion  of  goods  is  to  be  had,  butpunifh- 
ment  of  the  offender  by  death,  and  that  frefh  fuit  which  the  plain- 
tiffe in  the  appeale  of  death  is  to  make,  is  here  intended.     What 

Braa.  1.  3.  fo.  this  frefh  fuit  was  at  the  common  law  doth  notably  appeare  by  Brae- 
139.  ton,'^/i  appellare  <voluerit  et  bene  fequl,  debet  ilk  cut  injuriatum  eritt 

Brit.fol.  43,       Jlat'im  qiin?n  cito  poterit  hutejiu7n    k'vare,  et  cum  hutejio  ire  ad 'villas 

nj'icinas  et  propinqiiiorcs,  et  ibi manifejlare  fcelera  et  injurias perpetratasi 
[  320  1  et    continuo  acadere  debet  ad  fer^vientes  domini  regis, Ji  inveniri  pqffini 

et  deinde  ad  cbronatorcs,  et  fie  inde  fine  intern) alio  ad  proxitmim  comi- 

tatum,  iSc. 

(17)  Deins  Van  et  lejcur.']  Here  the  yea  re  is  to  be  accounted  for" 
tlie  whole  yeare  according  tothekalender,  and  not  according  to  z% 
daycs  to  the  moneth,  and  the  day  is  intended  of  the  naturall  day, 
a-nd  by  this  aft  if  the  appeale  of  death  be  commenced  within  the 
yeare  and  the  day,  it  is  fufHcient  frefh  fuit,  but  after  the  yeare  and 
day  the  appeale  of  death  cannot  be  commenced. 

27  E.  3.83.  53  If  the  next  heire  of  the  dead  be  within  age,  be  muft  bring  his 
E.  3.  age  57.  45  appeale  of  death  within  the  yeare  and  the  day  according  to  this  aft,- 
^•3-^':  i.3^'^-  but  it  hath  been  holden  in  many  books  that  the  parol!  fhould  de- 
21  E\V  23-^'^'  "^"'■'■^  """^^  ^"'^  ^"-^  "^S^5  ^"^  ^'^'^  reafon  yeclded  therefore  is,  that 
II  H.  4.94.  17  the  defendant  cannot  wage  battell,  &c.  But  it  hath  bcene  often 
E.  4.  z.  b.  27  II.  adjudged  and  approved  by  continuall  experience  of  latter  times  that 
8.  II.  a.  Sum-,  j^  jj^^jj  proceed  during  his  minority,  and  the  reafon  of  failerof  bat- 
Pi.  Cor.  fo.  60.  ^^jj  .^  ^^  ^^^  f^j.^^  ^^^  ^j^^j  ^  ^^^  ii\io\z  feventy  ycares  of  age 
'■'^'  .                                   Ihali 
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Ihall  have  an  appeale.  Sec.  and  yet  the  defendant  Ihall  be  ouftcd  1 5  E.  2.  Cor. 
of  battell,  and  fo  if  the  plaintife  in  an  appeale  be  mayhemed,  &c.  I^S* 
the  defendant  (hall  be  oufted  of  kattell,  and  yet  the  appeale  (hall 
if)rocecd. 

(x8)  Jpres  U/ai/.]  That  is,  after  the  felony  by  homicide  com- 
mitted. 

If  a  man  be  mortally  wounded,  &c.  the  firft  day  of  May,  Stannf.  PI.  Cor. 
and  thereof  dieth  the  (irft  day  of  July,  fome  doe  hold  that  the  ^O'  63.  a.  , 
appeale  is  to  be  brought  within   the  yeare  and  day  after  the  ' 

blow  given,  for  that  the  death  enfuing  hath  relation  to  it,  and  that 
is  the  caufe  of  the  death,  and  the  o(Fender  did  nothing  the  day  of 
the  death. 

Here  the  law  hath  made  a  limitation  in  the  appeale  of  death  :  by  Sse  the  fourth 


juftices  in  eyre  in  the  kings  forells  may  hold  a  juftice   feat  from  quoted  there. 
three  yeare  to  three   yeare.     But   no  offence  in  the  foreft  can  See  the  fourth 
be  at  the  juftice  feat  inquired  of  before   the  lail  former  juftice  p»"oftheInft. 

r  J  ^  •'  cap.  the  Court* 

rt  ,  ,.,„,..  ,    r  ,       ofthcForeft. 

•  But   the   yeare  and   the   day  Ihall  be  accounted  from   the  #  Heydonscafc 
death,  for  before  that  time  no   felony  was  committed,  and   thus  ubi  fupra. 
it  hath  been  often  refolved  and  adjudged,  and  the  reafon  above- 
faid  grounded  upon  relation,  which  is  a  (idlion  in  law,  holdcth  not 
in  this  cafe. 

If  an  appeale  of  murder  be  brought,  and  hanging  the  fuit,  and  »6  AS.  p.  52. 
after  the  year  and  day  is  run  out,  one  become  acceiTary  to  the  ap- 
pellee, the  plaintiife  (hall  have  an  appeale  againft  him  after  the 
yeare  and  day  paft  after  the  death,  but  it  muft  be  brought  within 
the  yeare  and  day  after  this  new  felony  as  acce(rary,  for  that  in  this 
cafe  [ajtres  le  /ait]  is  underftood  after  this  new  felony  as  ac- 
cefl"ary  done. 

Thus  much  ftiall  fuffice  for  the  expofition  of  this  law,  more  (hall 
be  faid  concerning  appeales  in  the  treatife  of  pleas  of  the  crowne, 
whereunto  it  properly  belongeth. 

See  the  ftatutc  of  3  H.  7.  cap.  i. 


CAP.     X. 

QO ME  ilfoit  cenunue  en  kjlatute  ^JU'  H  E  R  E  A  S  it  is  contained  in 

Uroy  que  ore  eft  W.  I.  cap.  43.  ^^     the   ftatute  of  the  king   that 

que  deux   parceners^  ou  deux  queux  now  is,  that  two  parcener;-,  or  two 

teigne  en  common^  ne  puijjent  fourcher  that  hold  in  common,  may  net  fourch 

per  ejfoine^  del  heure  que  *  ils  ount  un  by  eflbin,  after  that   they  have  once 

foits  apparui  en  courte :  purview  efty  appeared  in  the  court :  it  is  provided, 

que  me/me  ce$  foit  tenus  et  garde  per  la  that  the  fame  be  obferved  and  kept, 

ou  home  et  fa  fenu  font  enpledes  en  la  where  a  man  and  his  wife  be  im- 

court  le  roy.  pleaded  in  the  kin^^'s  court. 

*  [  321  J 

W.  I.  cap.  43.     (Fitz.  Eflbin,  5.  62.) 

II.  Init.  B  b  The 
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39  E'  3-  ^9 


Glocefter. 


Cap.  II 


1'he  mifchiefe  before  this  ftatute  was,  that  notwithftanding  the 
ilatute  ofW,  I.  the  hufband  and  wife  (unlefle  they  were  joyntly 
enfeoffed)  might  fourch  by  eflbine,  for  that  flatute  extended  but  to 
parceners  and  joyntenants:  fee  in  the  expofition  upon  the  ftatute  of 
W.  I.  cap.  43. 
13^.  ^.eflbines.  This  ftatute  extendeth  to  common  effoines,and  not  to  effoine  de 
fer-vice  le  roy. 

Alfo  this' ftatute  extendeth  onely  to  reall  actions,  and  there- 
fore in  perfonall  aflions  baron  and  feme  rnay  fourch  by  eflbyn. 

Moreover  this  aft  extendeth  to  eflbynes  after  appearance, 
that  is,  that  all  the  tenants  have  appeared,  arjd  therefore  baron 
and  feme  may  fourch  by  eflbyne  before  appearance  notwithftanding 
this  aft;  hereby  it  appeared  that  effoynes,  at  the  firft  allowed  upon 
juftcaufe,  were  afterwards  ufed  meerely  for  delay. 


3  E  •5.  29. 
12  H.  4    %. 

38  E.  3.  18. 

39  E.  3.  29. 
12  H.  4.  I. 

22  E.  3.  5.  b.  & 
14.  a.  z£.4.  I. 


CAP.     XI. 


P  UR  FIE  IV  eji  enfemeiit^  que  fi 
home  ha'illa  en  la  citie  de  Londres 
(2)  fon  tenement  a  terme  des  ans  (l), 
et  cetuy  a  que  le  franktenement  ^  (3), 
je  face  empled'  per  coUufion  (4I,  etface 
default  apres  default,  ou  veigne  en 
court,  et  la  voile  render  ( 5 )  pur  faire 
le  termour  perdre  fon  terme,  et  le  de- 
mandant eit  querele  (6),  iffnt  qve  le 
termour  puiffe  aver  recover''  per  bricfc 
de  covenant,  le  maire  et  les  bailifes 
puifjent  enquirer  fy)  per  bone  vifne  en 
la  prejence  del  termour,  et  del  deman- 
dant, le  quel  le  demandant  7novtfi  fon 
plee  per  bon  droit  quel  avAt,  on  per 
collufion  et  per  fraude  pur  faire  le  ter- 
mour perdre  fon  terme,  Et  ft  trove 
foit  per  enquijl,  que  le  deuiaundant 
tnovefi  fon  plee  per  bon  droit  quil  avoit, 
ci  foit  le  judgement  performe  mainle^ 
nant,  Et  ft  trove  foit  per  enque/l, 
que  il  luy  empleda  per  fraud'  pur  toller 
le  terjnour  fon  terme,  ci  demur ge  le  ter-' 
mor  en  fon  terme,  et  lexecution  del 
judgement  pur  It  demaundant  foitfuf- 
pendus  (b),  jefqucs  apres  le  terme  pajfe. 
Et  en  mefnc  le  maner  foit  fait  de  equi- 
tie  en  tiel  cafe  devant  jujiices,fi  le  ter- 
mour le  challenge  devant  judgetnent  (9) 
rgndui. 


T  T  is  provided  alfo,  that  if  any  man 
leafe  his  tenement  in  the  city  of 
London,  for  term  of  years,  and  he  to 
whom  the  freehold  belongeth,  caufeth 
himfelf  to  be  impleaded  by  collufion, 
and  makcth  default  after  default,  or 
Cometh  into  the  court,  and  giveth  it 
up,  for  to  make  the  termor  lofe  hii 
term,  and  the  demandant  hath  his 
fuit,  fo  that  the  termor  may  recover 
by  writ  of  covenant:  the  mayor  and 
bailifFs  m.ay  inquire  by  a  good  inquefl, 
in  the  pref:jnce  of  the  termor  and  the 
demandant,  whether  the  demandant 
moved  his  plea  upon  good  right  that 
he  had,  or  by  collufion,  or  by  fraud, 
to  make  the  termor  lofe  his  term: 
and  if  it  be  found  by  the  inqueft,  that 
the  demandant  moved  his  plea  upon 
good  right  that  he  had,  the  judge- 
ment ftiall  be  given  forthwith:  and 
if  it  be  found  by  inqueft,  that  he  im- 
pleaded him  by  fraud,  to  put  the 
termor  from  his  term,  then  fhall  the 
termor  enjoy  his  .term,  and  the  exe- 
cution of  judgement  for  the  demand- 
ant fhall  be  fufpended  until  the  term 
be  expired.  And  in  like  manner  it 
(hall  be  of  equity  before  the  julvices 
in  fuch  cafe,  if  the  termor  do  chaK 
lenge  it  before  the  judgement. 


(2  Roll,  221,  222.  245.  zi  H.  S.  c.  15.  I  Inf.  46.  a.  R.ul.  Si.) 
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The  geTierall  mifchiefe  before  this  ilatute  was,  that  the  tenant  for 
termeof  yeares  was  fubjeft  to  the  pleafure  of  him  that  had  the  free- 
hold, for  if  he  had  faffcred  a  recovery  in  a  reall  aftion,  though  in 
truth  it  were  by  col'ufion  (fuch  credit  the  common  law  gave  to  re-  [  3^^  J 
coveries  in  reall  actions)  the  iniereft  of  the  termour  was  overthrown, 
becaufe  he  could  not  falfifie  the  recovery  of  the  freehold,  for  that  by 
the  common  law  none  could  falfifie  a  recovery  of  a  freehold,  but  he 
that  had  a  freehold.  This  a£l  provideth  a  twofold  remedy:  i.  for 
the  city  of  London  by  writ  in  nature  of  a  commiffion  to  the  mayor 
and  baylifes  grounded  upon  this  ftatute,  &c.  z.  generally  by  receic 
before  judgement,  which  aft  Fleta  doth  render  in  thefe  words,  Cca-  Fleta,  11. 2.C.43. 
Jiitutum  ejiy  quod  Ji  quis  in  biijufmodi  locis  (viz.  civitatihus  et  burgis 
pri'vilegiatis)  tenementum  dimifit  ad  terminum  annorum,  et  ilU  cujus 
liberum  eji  temmentum  permi/er:t  fe  implacitari  per  coHuJtomm,  et  defal- 
tarn  fecerit  poft  defaltam,  (and  fo  to  the  end)  'vide  Fleta. 

Another  mifchiefe  was,  that  after  fuch  a  recovery  had  by  collu- 
fion,  and  the  leflee  oufcea  thereupon,  he  {hould  have  his  action  of 
covenant  at  the  lead  upon  this  word  d:n:iji!,  i^c.J  againit  the  leiTor, 
and  fo  the  terrr.our  lolt  his  poffenion,  and  was  driven  to  his  aftioo, 
which  was  a  caufe  of  multiplication  of  fuics,.<^  ^o«/  hgijiaioris  eft 
lites  dirimere. 

(i)  Ba'tlla  a  fon  tenant  a  terme  des  ans.'\  At  the  making  of  this    19 -.  3  AfT.  f?2. 
ftatute  there  was  neither  tenant  by  ftatute  merchant,  nor  itar:Ie,  nor   V°     q'^/  ** 
e/egit,  for  thefe  executions  againft  lands  were  given  by  acis  of  par-   j^^li^  j^  _  «'" 
liament  made  afterwards,  and  yet  having  but  chattels,  they  could  4.  12.  a.&b. 
not   falfifie   (as  hath  beene   faid)  no  more  then  tenant  for  yeares.    30  H.  6.  Fauxsr 
And  though  in  our  books  there  be  a  concejfum  that  tenant  by  ftatute   **-  f-covsry  9. 
merchant  might  falfifie,  yet  the  reafon  yeeldei  there  doth  weaken    S^H.  6. 10.  9E. 
the  authori:y  thereof,  for  there   they  give  the  reafon,  for  that  he   7H.  7.  12.P1. 
was  not  made  party,  which  lie  could  rot  be  in  \.\i^ pracipe  he  hav-    Com.'Sj.  Krl- 
ing  but  a  chactell:  and  latter  authorities  are  agaiaft  it,  and  a  judge"-   w-^y  io3.  F.N.B. 
ment  in  parliament  alfo,  yet  being  in  eqaali  mifchiefe,  though  they    ^'i^'^^-^-  '«- 
be  created  lince  our  ftatute,  yet  are  they  within  the  remedy  of  this    ^V'  I'^w'^^u'! 
act,  tor  upon  the  matter  they  are  but  tcrmours.     But  othei-wite  it  is    Afcjughs  cafe.  I 
holden  in    cafe    of  a  gardein  in  chivalry,   that  he  is  not  within    21H.8.  ci.  15. 
this    a<5l,  for  he    commeth   not  in  by  any  contraft  betweene  the   ^4  t-  3-  ^7- 
parties,  as  leflee  for  yeares,  and  tenant  by  ftatute  merchant,  ftaplc,  l^{t'  ^\ 
or  elegit  originally  doe,  bat  meerly  by  ad  in  law.  ^  ^  "^ 

Tnis  termour  for  yeares  intended  by  this  law  maft  be  by  deed  by    33  ^-  ^  4i-  '»• 
the  exprefle  words  of  the  body  of  this  act,  ijjint  que  le  termour  eyt  re-    ^J''-'^^-  ^}-^ 
co'-verie per  briefe  de  covenant ;  which  muft  be  by  deed,  as  in  t  lofe  dayes   ^°'. ." ?    '  ^^' 
few  were  made  otherwife,  and  fo  it  was  refolved  by  the  court  of  com-  Dicr.' 
mon  pleas,  and  tRis  aft  required  a  deed,  left  it  might  be  tiled  for   Britt3n,9;.b. 
delay.     But    now  by  the   ftatute   of  21   H.   S.    cap.    15.    tenant  Tr.  ^Jjtobiia 
for  yeares  by  deed  or  without  deed  may  falliiie,  and  fo  by  that  law   ^'"^^""' 
nay  tenant  by  ftatute  merchant,  ftaple,  or  elegit  doe,  which  aft  being   ^i  h.  '%.  ci.  n:. 
a  btneficiall  law  is  conftrued  favourably.  Lib.  w  i^-iy'^ 

(2)  En  la  citie  de  Londres.]  That  is  in  the  court  of  the  haftin»8  PowiKrs  caTc 
the  greateft  and  higheft  court  in  London:  it  is  C2.]]ed  /puftingu.^  or 
hujlings  of  two  Saxon  words,  <viz..  Huf.  i.  dvnus,  et  Sinj,  /.  pladttim, 
fo  hufiingum  is  as  much  to  fay,  as  dcmus  placitoruin,  or /jntm  ccnici- 
tiojum,  where  caufes  are  pleaded;  and  other  cities  have  the  like 
court,  and  fo  called,  as  York,  Lincoln,  Winchefter,  &c. 

Here  the  city  of  London  is  ramei,  out  it  appeareth  bv  that  wh'ch 
hath  been  faid  out  of  Fleta,  that  this  aft  extends  to  fjch  cicies  and  Fleta  ab"  fa-rs. 

B  b  2  boroughs 
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boroughs  priviledged,  that  is,  fuch  as  have  fuch  priviledge  to  hold 
plea  as  London  hath.  ^ 

But  London  was  naftied  for  excellency,  for  that  in  thofe  daycs  it 
excelled  in  ffecdome  and  fulneffe  of  trade  and  merchandizing  (with 
order,  but  without  monopolilsing)  like  the  good  bayliffes  of  the 
kingdome  exporting  oUr  native,  neceflary,  and  reall  commodities, 
and  importing  profitable  and  neceflary  commodities.  And  in  thofe 
dayes  the  exportation  farre  exceeded  the  importation,  whereby 
L  3^3  J  the  realme  flourifhed  in  all  opulency  and  in  multitude  of  (hips,  mer- 
chants, and  mariners,  afwell  in  war  as  in  peace,  infomuch  as  taking 
one  example  that  was  next  my  hand,  in  lime  when  England  was 
deeply  ingaged  in  a  long  and  chargeable  war,  the  native  commo- 
aS  E.  3.  in  dities  exported  (as  taking  one  yeer  for  example)  amounted  to  the 

Scaecar .  Value  of  two  hundred  and  twelve  thoufand,  three  hundred  thirty  and 

eight  pounds,  the  ounce  of  filver  then  being  xx.  d.  and  the  goods 
imported  to  the  fum  of  thirty  and  eight  thoufand  fourfcore  pounds, 
and  nine  pence;  whereby  it  may  be  concluded  what  money  was 
brought  into  the  realm,  and  how  much  the  exportation  exceeded 
the  importation. 

And  to  the  end,  that  rherchants  and  others  might  enjoy  the 
houfes  which  they  held  for  yeers,  for  the  advancement  of  trade  and 
traffique,  London  was  particularly  named. 

(3)  Et  celuy  a  que  franktencment  e/f.]  Thefe  words  are  ftronger, 
then  if  the  ftatute  had  faid  tenant,  and  yet  the  vouchee  is  taken 
within  this,  and  the  other  branch  alfo,  as  in  the  expofition  upon  the 
fecond  branch  (hall  be  fliewed. 

(4.)  Se  face  implead  per  collujion.']  But  the  termor  that  is  to  be  re- 
ceived by  the  fecond  branch,  which  referreth  to  this,  muft  not  onely 
alledge  the  collufion,  but  alledge  matter  for  the  fafeguard  of  his 
intereft,  as  there  Ihall  be  ihewed. 

(5)  Face  default  ou  'Voille  render."]  Faint  pleader  is  not  taken  to 
be  within  this  aft  ;  fee  the  laft  claufe  of  this  aft. 

(6)  Et  le  demandant  eyt  querel*."]  That  is,  if  the  demandant  have 
execution,  and  the  termor  oufted,  fo  as  he  may  have  his  aftion  of 
covenant. 

Regift.  179.3.  (7)  Le  malre  et  les  bait  fes puifent  inquirer,  &c.]  And  this  enquiry 

muftbe  done  by  writ  in  nature  of  a  commiflion  grounded  upon  this 
adt,  direfted  to  the  maior  and  bailifes,  reciting  theleafe,  the  bring- 
ing of  the  aftion  by  collufion,  and  this  ftatute,  and  concluding  thu?, 
ideo  'vobis  mandamut,  quod con'vocatis  partibus  cotam  'vcbis^  et  inquijita 
fuper  hoc  plcnius  •veritate,  eidem  A.  (that  is,  the  termor)  de  pradict'* 
mejjitagio  terminum  fuiitn  quod  jujium  fuerit,  fecundum  for  mam  Jiatuti 
prtediii^  habere faciatis.  And  fo  regularly,  when  any  like  authority 
_^.  is  generally  given  by  any  aft  to  do  juftice,  it  ought  to  be  done  by 

force  of  the  kings  writ  grounded  upon  the  aft,  and  the  writ  grounded 
upon  this  aft  is  called,  Breue  de  inquirendo  'veritatem  fuper  Jiatutum 
Gloc\ 
17  E.  3.  fo.  49,        (8)  Execution  del  judgement  pur  le  demandant  foitfufpendus."]   So 
Kciw.  108.  b.       as  the  lefibr  and  his  heirs  in  the  mean  time  having  the  reverfion, 
rotwithftanding  the  judgement,  fhall  have  the  rent,  and  fhall  punilh 
wafte,  ice. 
4E.  2.  Receit  (9)   En  mefme  le  manner  foit  fait   de  equitie  in  iiel  caft  de'vant 

159.  loE.  3.45.  jii/}ices,Ji  le  termor  ceo  challenge  de'vant  judgement.]  This  termor  mult 
71  E.  3. 1. 17  E.  be  by  force  of  a  leafe  by  deed,  as  it  was  refolved  Trinit.  3.  Jacobi 
3"  ^9"  vbifupra. 

Thi« 
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Gloceller. 


This  is  the  firft  aft  that  gave  receit  in  any  cafe,  and  by  force  of 
this  aft  the  termor  before  judgement  may  pray  to  be  received  to 
defend  the  right  and  intereft  of  his  term  upon  the  default,  or 
render,  or  nient  ifedire  of  the  tenant,  but  not  upon  faint  pleader: 
and  tenant'  by  llatute  merchant,  ftaple,  and  $Ugit  are  taken 
within  this  branch,  afwell  as  within  the  former  branch  of  this 
aft. 

And  it  is  not  fufficient  for  the  termor  to  alledgc  collufion,  but  he 
;null  alfo  traverfe  the  point  of  the  demandants  writ,  or  plead 
fome  barre  to  his  title;  for  this  law  that  giveth  him  to  be  received, 
cnableth  him  to  plead  for  the  fafeguard  of  his  intereft. 

The  termor  mull  be  received  before  judgement,  and  albeit  he 
4oih  defend  his  term,  he  (hall  not  arreft  judgement,  but  fufpend 
execution  during  the  term;  for  thefe  words.  En  mejmt  It  manner, 
maketh  this  branch  in  equipage  with  the  former. 

If  the  tenant  vouch,  and  the  vouchee  enter  into  warranty,  aijd 
after  make  default,  the  termor  (hall  be  received  ;  for  albeit  the  firft 
branch  (whereunto  this  doth  refer)  is  when  he  that  hath  the 
franktenement  make  default,  yet  in  as  much  as  the  vouchee  is 
tenant  in  law  (this  law  being  beneficiall  for  fafeguard  of  the 
intereft  of  the  termor)  he  fli^Il  be  received,  for  it  is  within  the 
i^e  pifchief. 


tx  E.  3.  8. 

19  £.  3.  Receit 
1 1 2.  9  £.4.  30. 
7  H.  7.  n,  iz. 
ii  H.  7.  25. 
14  H.  8.4. 
45  E.  3  7. 17  H. 
8.  7.   19  Elis. 
Diet  263.  b. 
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14  H.  8.  4, 
27  H.  8.  7. 
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pVRVlEW  ejl  enfemenU  que  fi 
home  jolt  impiede  de  tenement  en 
tnefme  la  citie  (  i ),  ^^  vouch  fqrrein'  a 
garrantie  [2)^quel  veigne  en  la  chan^ 
eery  et  eit  brieje  de  Joinmans  {'l)  fon 
garranior  a  certe  jour  devant  jujiices 
du  hanhe^  et  un  auter  hriefe  ou  ma'ire 
et  as  bailifes^  que  ils  furcejpnt  {$)  en 
le  parol'e  que  eft  devant  eux  per  briefe. 
jefques  a  taunt  que  k  paroW  de  le  gar- 
rantee  ferra  terminc  devant  jujiices  du 
hank  (4)  ;  et  quant  le  parol  de  la  gar~ 
rant*  fcrra  tennine  devant  jujiices  du 
bank^  donques  ferra  dit  (tu  gerrant' 
que  il  veigne  en  la  citie  de  Lfindres  a 
refpoign*  de  chief e  plee.  Et  le  denianf 
dant  perfafuit  eit  brief  de  jujiices  (6) 
de  bank^  au  maire  et  as  baiiij'es^  que  ils 
veilent  avant  en  le  plee.  Et  ft  le  de- 
mandant recover  vers  le  tenant.,  veigne 
le  tenant  as  jujiices  de  bank.,  et  eit 
briefe  au  maire  et  as  bailifes.,  que  ft  le 
tenant  eit  la  terre  perdus,  que  ils  fa~ 
cient  extende  la  terre  (7),  et  retcrne 
Uxtent  en  bank  a  certe  jour.^  et  apres 

foit 


T  T  is  provided  alfo,  that  if  a  man, 
impleaded  for  a  tenement  in  the 
f4me  city,  doch  vouch  a  foreigner  (.0 
warranty,  that  he  (hall  come  into  the 
chancery,  and  have  a  writ  to  fummon 
his  warrantor  at  a  certain  day  before 
the  juftices  of  the  bench,  and  another 
writ  to  the  mayor  and  bailiffs  of  Lon- 
don, that  they  (hall  furceafe  in  the 
matter  that  is  before  them  by  writ, 
until  the  plea  of  the  warranty  be  de- 
termined before  the  juftices  of  the 
bench;  and  when  the  plea  at  the 
bench  (hall  be  determined,  then  {hall 
he  that  is  vouched  be  commanded  to 
go  into  the  city,  to  anfwer  unto  the 
chief  plea.  And  a  writ  fhall  be 
awarded  at  the  fuit  of  the  demandant 
by  the  juftices  unto  the  mayor  and 
bailiffs,  thap  they  ihall  proceed  in  the 
plea.  And  if  the  demandant  recover 
againft  the  tenant,  the  tenant  (hall 
come  before  tlie  juftices  of  the  bench, 
w^hich  ftiiill  direct  a  writ  to  the  mayor 
and  bailiffs,  that  if  the  tenant  hi:ve 
B  b  3  loft 
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Joit  maiinde  au  v'ljcount  (iu  pals  ou  le 
garrantee  fulji  fummons.^    que    tl  luy 

face  aver  de  la  terre  le  garrantor  a  le 
value.  Vide  Articul'  Glouc.  corredl' 
amio  9  Edw.  2. 


loft  his  land,  they  (hall  caufe  the  land 
to  be  extended,  and  valued,  and  {hall 
return  the  extent  at  a  certain  day  into 
the  bench,  and  after  it  fhall  be  com- 
manded to  the  {herifF  of  the  fhire 
(where the  warrantee  was  fummoned) 
that  he  fliall  caufe  him  to  have  as 
much  of  the  land  of  the  warrantor  in 
value. 

(Raft.  240.  354.   Coke  ph.  f.   170.  41  Ed.  3.  f.  2,  Kel.  f.  109.  Fitz.  Refcelt,  io6,  Regift.  2. 
9  Ed.  I.) 


Begift.  2.  b. 
14  H  4.  25. 
See  how  this  is 
correfce-l  by  the 
Itatute  of  9  f..  z. 
intirled,  /irttcu- 
hs  Stjtuti  Gloc' 
(orrcSios,  csfc, 
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Fleta,',!.!.  C.4S. 

Re^ift.  -2.7. 

«Afl:22. 15E.3. 

Record  37.  49  E. 
3.9.  3  Alt.  p.  10. 
10  E.  3.  24.  Re- 
cord 13.  1 1  H.4. 
27,28.  14H.A. 
25.  18H.  S.  I." 
5E.6.  Dicr69. 
12E.  3.  Voucher 
115.   21  E,  3. 
ibid.  122  1  3  E.I. 
ibid. 269  35E.3. 
ibid.  316.  8  E.4. 
10.  34  M.  6.42. 
33  E.  4.  Caufe  de 
remover  plea  23, 
Temps  E.I.  Gar' 
tieChartres  23. 
I  H.  7.  -o.  27  H. 
?.  12.  Pafch.   f^ 
J1.8.Rar.34j. 
in  com  muni 
banco. 

*  46  E.  3,  Vou- 
cher223.  3  H.4. 
J  2.  a.  32  H.  6." 
S.6.  34  H.  6.42, 
^.N.B.  6.b. 


The  mifchief  at  the  common  law,  when  the  tenant  did  vouch 
one  to  warranty,  and  prayed  that  the  vouchee  might  be  fummoned 
in  a  forein  county,  was  the  great  delay  that  the  demandant  had 
thereby,  and  fpecially  in  London,  for  that  in  London  the  plea 
could  not  be  removed  neither  by  icit  nor  pane;  but  the  plea  was 
put  without  day,  and  the  record  removed  by  the  kings  writ  into 
the  court  of  common  pleas,  Sec.  and  feme  did  hold,  that  at  the 
common  law  the  inferiour  court  was  put  out  of  jurifdidlion :  but 
now  by  this  (latute,  and  that  of  9  E.  2.  the  demandant  £hall  fue 
out  of  the  chancery  a  writ  oifiwviions  ad  '^v arrant iz.ancium  agair.ft 
the  vouchee,  retornable  before  the  juilices  of  the  court  of  common 
pleas  at  a  certain  day,  and  another  writ  out  of  the  chancery  called 
a  recordare  to  the  maior  and  bailifes  to  remove  the  record  before 
the  fame  juftices  at  the  fame  day,  and  thereupon  the  maior  and 
bailifes,  being  required  thereunto  by  that  writ,  to  prefix  the  day  of 
the  return  of  that  writ  to  the  parties  to  appear  at  the  return  of  that 
writ;  and  when  the  court  of  common  pleas  hath  determined  of 
the  warranty,  then  the  vouchee  Ihall  be  commandedto  go  into 
London  to  anfwer  to  the  chief  pica,  and  by  a  judi:iall  writ  the 
court  of  common  pleas  fhall  remand  the  record,  requiring  them  to 
proceed  in  the  fame  plea;  and  fo  forth,  as  it  is  contained  in  both 
thefe  a<51s. 

(i)  En  la  citie.'\  That  is,  the  citie  of  London  fpecially  named 
for  the  caufe  aforefaid,  but  extended  by  equity  to  all  other  privi- 
ledged  places  where  a  forrein  voucher  is  made,  as  to  Chefter,  Dur- 
ham, Salop,  &c. 

Ancient  demefne  is  (as  fomedohold)  within  this  ftatute,  becaufe 
the  freehold  is  in  the  tenants,  and  is  within  thefe  words  C Soit  impkad 
de  ttnemtnt )  but  otherwife  it  is  of  a  tenant  by  copy  roll  in  a  court 
baron,  becaufe  he  hath  no  franktenement. 

(2)  Votich forreiii'  a  garranlie.'\  De forinfecis 'vocatis  ad  •warrati' 
tiam,  that  is,  when  one  is  vouched,  and  the  tenant  prayeth  that  the 
vouchee  may  be  fummoned  in  a  forrein  county. 

^  This  aft  being  a  beneficiall  law  for  furtherance  of  juflice,  and 
for  oufting  of  delay  is  taken  in  this  point  alfo  by  equity,  not  oncly 
to  forrein  picas  in  reall  aclions,  but  alfo  to  pleas  although  they  be 
not  forrein,  yet  for  default  of  power  to  proceed,  the  fame  fnall  be 
removed  iitfuprn,  and  remanded  ut/npra:  as  if  in  an  adlion  auncef- 
trell  tlie  tenant  plead  baftardy  in  the  demandant,  or  in  a  writ  of 
dower  the  tenant  plead  ur.oues  accoupk  in  loycll  mairimon^,  neither 

the 
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*  the  court  in  London,  or  any  like  inferiour  court  cannot  award  a  *  Bra^}. I.  j.fo. 
writ  to  the  bifliop  for  tryall  thereof,  ior  nullus  alius  pr^rtcr  rcgem  « o6- B  )t.  f.  a4». 
pojjit  epifcopo  demandare  inquljitioncm faciendatii.  And  another  treat-  ,'  g*/',',!'** 
ing  of  the  plea  of»f  unques  ac couple,  \n  barre  cf  a  writ  of  dower,  14  e.  3.  Trial's 
faith,  ac  Ji  alius  quam  rex  demandaret  epifcopo  quod  inde  inqiiiteretur,  63.  24. E. 3. 33, 
epi/ccpus  alterius  mandatum  quant  regis  non  tenctur  cbtemperare\  and  42-4o£-:?'i- 
herewith  agree  our  books  in  all  fucceflions  of  ages.  '^  ^-  5-  "• 

And  therefore  if  fuch  pleas  be  pleaded  in  London,  or  fuch  other  \\  jj  ^  ^°] 
inferiour  courts,  the  record  iTiall  be  removed;"  and  after  a  writ  to  37  h.  6.  30. 
the  blftiop,  and  certificate  made  by  the  biihop,  the  record  fhall  be  14  H.  7.  21. 


charter,  &c.  comprehending  warranty  to  the  court.  '^  3  H.  4.  to.  12. 

(3)    yslg"^  in  1.1  chaiincerie  et  tit  brief j  defummons,  &c.]   *  This  is   p  H.  6.  26. 


fend  the  record  thither,  Et  le  jujiices  facs  fummcn  le  garrantee  de'vant 

eux  et  pledent  le  garrantie,  and  hereby  the  juilices  of  ihe  bench  Ihall 

award  the  fummons  ad  aiixiliandum,  i^c.  and  '  not  fetch  it  out  of  f  See  a  notable 

the  chancery  :  and  by  the  faid  aft  of  9  E.  2.  it  is  provided,  that  if  ca<'<-,Pafch.3i  e. 

at  the  day  given  in  banke  the  tenant  make  defaulr,a  petit  cape  Ihall  ?"  ,  ^  3'-  a  &  l>. 

t)s  awarded  to  tne  maicr  and  oauiies,  to  give  judgement  upon  that 

default,  if  it  cannot  be  faved,  &c. 

In  a  prjecipc  in  the  huftings  in  London,  the  tenant  voucheth  one  49  E.  3.  9  &  10. 
in  London,  and  other  forrein  vouchees  in  the  county  ofNo.ffo'k,   5^^  3.  Voucher 
&c.     In  this  cafe  afwell  the  voucher  within  London  as  the  forrtin  ^^^'  29  All 48. 
vouchers  ihall  be  removed,  for  although  the   words  of  this  aft  be, 
'vouch  fcrreiri'  a  garrantie,   yet    becaufe    procefTe    muit    be  mads 
againft  all  the  vouchees  at  one  time,  and  if  prccelfe  fhouli  be  made         f"  -726  1 
by  the  court  of  common  pleas  cn:ly  againft  the  forrein   vouchees,  " 

although  they  came  ip,  they  fhauld  not  warrant,  nor  ?.nfwer  with- 
out the  others  before  procefTe  were  determined  againft  them  in 
London;  fo  as  necrffiry  requireth,  that  proceiTe  ftiouM  be  made 
againft  all  at  one  time,  and  chat  oog:;t  to  be  done  in  the  more 
worthy  court,  and  when  the  warranty  is  deteniiined  in  the  court  of 
common  pleas,  all  ftiall  be  remanded. 

(4)    '^e  le  parol  del  garrantie  jhr a  termlne  de^vavA  Its  jujiices  del  18  E.  3.  i. 
ianke."]   This  is  the  power  given   10  the  juftices  cf  the   court  of  49  £•  3-  9,  10. 
common  pleas^  and  tnis  aft  is  in  nature  of  a  ccmmiffion  to  them,  ^^f^"- iS^.S. 
therefore  it  is   pood  to  be  feen  what  is  within  their  commiffion.  ,  °^"  ^^'^^.'l" 

,  J        r     1        r  •  J  •         i-  /  TT  conr.muDi  banc* 

tne  words  or   the   laid  writ -or  reccrdare  are,  Ut  terminata  ixar-  5  E.  6.  Dier  69. 

rantia  ilia  coram  pr^rfat^  juJiU'  eadem  recordum  et  procejs'  •-vobis  remit- 

tamus,  tffc. 

If  the  tenant  voi:ch  a  foreiner  to  warranty,  and  the  record  is  re-  Kelw.109. 13E. 

moved  into  the  court  of  common  pleas  to  determine  the  warranty,  3-  Vouch.  18. 

the  vouchee  may  vouch  over  in  a  forein  countv,  and  chat  vouchee  3*^.3. ibid.  loi. 

may  vouch  over,  and  if  the  vouchee  make  default,  the  court  may  J°e"^''     '^^^' 

make  procefle  againft  him.  Sec.     ^la  quando  lex  aliquid  aUcul  con-  K.3  k  49  E.V    " 

cedtt,  omnia  incident  la  facite  concedv.nti.r  \  but  rone  of  the  vouchees  Vouch.  223.  20 

can    plead    in   chief,  bat    that  mail:  be  pleaded   m   the  inferiour  E-3-t-jr  in  2S. 

court,  f^ r  that  is  not  within  the   fiid  c  mmiffion  given   by  this  ^  ""^t.  "    ^\}' 

aft.     But  if  tlie  demandant  in  banke  appear  not,  the  court  may  28H.8"/.  '* 

B  b  4  award 
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jS  E.  3.  I.  a.  b. 
tit.  Receit  ic6. 
31  E.  3. 
Receit  125. 


Bia£t.li.  2.  f.  93. 
31  E.  3.  Receit 
125. 

R egi ft.  fo.  7. 


Reg'ft.  judic. 
fo,  73. 


Hil.  14E.  3.  in 
com.  banc'. Raft, 
livre  QC  Entres. 
240.  354.  615. 
Coke  PI.  f.  176. 
Note  h:'re  the 
foreign  Voucher. 
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award  a  non-fuit  as  incident,  and  fo  the  tenant  in  bankc  mav  be 
eflbined. 

In  dower  in  the  huftxngs  in  London  againft  the  hufbandand  wife, 
who  vouch  aforeiner  to  warranty,  whereupon  the  plea  is  adjourned 
into  the  common  pleas  at  a  certain  day,  at  which  day  the  hu(band 
and  wife  fued  out  a  writ  againll  the  vouchee ;  whereupon  the 
vouchee  appeared,  and  the  baron  made  default,  and  the  wife  prayed 
to  be  received  upon  his  default;  and  by  the  rule  of  the  court  ihc 
was  received,  and  that  it  was  within  their  commiffion,  for  that  the 
default  was  made  in  this  court,  whereupon  the  land  was  to  be  loft 
if  fhe  were  not  received;  for  it  is  a  maxime  in  \z>k ,  NeceJJita: fub 
lege  noH  continetur,  quia  quod  alias  non  efilicltum,  necejjitas/acit  licitum, 
but  yet  others  are  of  another  opinion. 

(  5 )  Un  auter  brief e  al  maire  et  bailifes  que  ilsfurcefs' ,  &c. ]  That  is, 
the  faid  writ  of  recordare,  whereby  they  are  commanded  quod  recor- 
dum  et  procejfum  eju/dem  loquel^e  cum  omnibus  ea  tangentibus  jujiiciariis 
nojiris  de  banco  fub Jigillo  vejiro  mittatis,  i^c.  which  to  them  is  zfu- 
pcr/edeas  in  law. 

(6)  Et  le  demandant  per  fa  fute  eit  briefe  des  jujlices^  This  is  a 
procedendo  in  loquela  direded  to  the  maior,  &c.  to  proceed,  which 
you  may  read  in  the  JudiciallRegifter. 

(7)  ^ie  ils  facient  extender  la  terre,  &c.]  For  the  better  per- 
forniance  of  this  aft,  the  tenant  mull  furmife,  that  execution  is  fued 
againft  hjm,  an.d  pray  a  -venire  fac*  recordum. 

By  force  of  this  aft  the  juftices  of  the  common  picas  upon  that 
record  fhall  award  a  writ  of  extendi  et  appreciari  fac\  to  the  maior 
and  bailifes,  which  writs  grounded  upon  this  a6t  are  fufficient  ex- 
pofitions  of  the  fame,  and  will  refolye  many  doubts  that  may  arife 
thereupon. 

A  notable  record  you  may  read  in  libra  G.  in  the  chamber  of  the 
Guild-hall  in  London,  fol.  7.  in  anno  24  E.  3.  whereby  it  appeareth 
that  Thomas  Drokenslield  and  Emme  his  wife  brought  a  writ  of 
dower  in  the  huftings,  againft  Alice  Colwell,  to  be  indowed  of  a 
houfe  in  London,  of  the  indowment  of  R.  de  Envil  late  her  baron ; 
the  tenapt  appeared,  and  vouched  to  warranty  Thomas  fon  and 
heir  of  John  de  Colwell,  and  prayed  that  he  might  be  fummoned 
in  the  county  of  Middlefex,  whereupon  the  record  faith.  Dies  datus 
eji  partibus  coram  jujiiciariis  domini  regis  de  bajico  apud  Wejim^  in 
(rajiino  purifcationif,  tit  tunc  fat  ibi  jiixta  formam  artic*  Gloc\  pro 
ci'vibus  London  iiide  correJIi, 

And  there  it  appearefh  tl)at  the  juftices  of  the  common  pleas 
awarded  the  fummons  againft  the  vouchee,  who  appeared  upon  the 
grand  cape,  and  entred  into  the  vyarranty,  idea  loquela  pro'd.  remiita- 
tur  in  Hujiing'  coram  viajore  et  njicecorn  iit  ibi  ulterius  fiat,  prout  hac- 
tcnus  de  jure  fieri  confue'uit :  whereupon  a  refummons  was  awarded 
in  the  huftings  againft  Alice  the  tenant,  et  idem  dies  given  to  the 
demandant,  at  which  day  the  tenant  appeared  and  the  vowchee 
alfo,  and  rendred  dovyer,  and  thereupon  judgement  was  given 
againft  Alice  the  tenant,  et  dictum  eJi  per  cuyiam  di£i/e  Alicia,  quoa 
fequatur  in  curia  domi^ti  regis  coram  jufiiciariis  de  banco  ad  habendum 
de  terra  did''  Tkama  de  ColeiJbell  tencntis  per  --warrantiam  in  comitat* 
Midd\ftfibi  -viderit  expedire.  And  after  the  tenant  came  into  the 
court  of  common  pleas,  and  prayed  her  remedy  againft  the  vowchee 
furmifmg  that  execution  was  fued  againft  her,  and  a  third  part  of 
the  hou^  delivered  to  the  demandant,  whereupon  a  writ  iflued  out 
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of  the  court  of  common  pleas,  ad  venire  faciendum  rtcordum  eopom 
juflic'  de  banco :  by  which  it  appeareth  that  in  the  huftings  by  the 
forein  vowcher,  placitum  pr<edi^*  Jine  die  remanfit,  et  partes 
prtediiV  fecundum  formam  ftatuti  coram  pr^fatis  jufl^iariis  nojiris 
apud  Weftm\  ut  eadem  Alicia  'uerfus  pradicV  baredem  de  ivarranlia 
Jua  babenda  fecundum  formam  ejufdem  fatuti  profejui  pqffit,  adjornat' 
fuifent,  iSc. 

I  have  fet  forth  this  record  the  more  at  large  for  that  it  fetteth 
forth  this  ftatute,  and  that  of  9  E.  2.  in  their  lively  colours,  fo  as  a 
man  may  fee  that  (as  it  were)  a£led,  which  by  thofe  afls  is  required. 
And  I  know  that  many  have  followed  that  precedent;  which  is 
worthy  to  be  feene  at  large:  but  he  that  is  defirous  to  reade  this 
whole  chapter  in  a  fmall  map,  let  him  reade  Fleta  who  faith,  De  FIeta,H.a.c.q.8. 
nuarrantis  vocafis  extra  jurifdiiliojum  hujufmodi  locorum  pri-vilegiatorum 
(viz.,  civital'  et  burgorum,  l^c.)  taliter  ftatutum  ejl,  quod  Ji  implaci^ 
tati  per  breve  de  reSlo  aliquem  forinfecum  vocarunt  ad  nuarrantum,  tunc 
ptrquirant  fibi  de  cancellaria  duo  brevia,  viz.  ad fumman^  -^arrant* 
tttram  jujiic'  de  banco  ad  certum  diem,  et  aliud  balivis  civ.-tatis,  quod 
placitum  illud  fuperfedeant,  donee  de  placito  ivarrantia  fuerit  terminat^y 
quando  terminal',  dicatur  nuarrantis,  quod  adeant  civitatem  et  refpon- 
deant  de  placito  principalis  et  babeant  brevia  judicialia  ad  balivos  quod 
tenementa  peiita  extendantur  Ji fuerint  amija,  et  retornmtur  extent ^e  ad 
certum  diem  coram  juflic'  per  quos  mandetur  vicecom*  quod  facial  tenen- 
tibus  habere  ad  valenciam  efchambium.  And  it  is  worthy  the  obfer- 
vation  that  at  the  common  law  in  cafe  of  a  forein  vowcher  in  the 
huftings  of  London,  the  plea  was  adjorned  before  the  juftices  in  Int' leges  Ed. 
eyre,  when  they  came  to  the  tower  of  London ;  for  the  court  of  ^'1'!^*"^' 
the  huftings  London  was  not  derived  out  of  the  jurifdidion  of  the  ' 
court  of  common  pleas,  as  other  courts  that  have  power  to  hold 
pleas  reall  are,  and  therefore  the  adjornement  was  (as  haih  been 
faid)  before  the  juftices  in  eyre:  for  the  antiquity  of  this  court  of 
huftings  amongft  the  laws  of  S.  Edward,  you  fliall  reade. 
Debet  enim  in  London,  quer  caput  efl  regni  et  legum,  femper  curia 
domini  regis  fngulis  feptimanis  die  Luna  huflingis  federe,  et   teneri. 


CAP.  XIII. 

JpXJRFlETV  ejl  enfement^  que  del  T  T  is  provided  alfo,  that  after  fuch 

heure  que  pleeferra  move  ( i )  ^n  time  as  a  plea  (hall  be  moved  in  the 

la  citie  de  Londresperbriefe^  que  le  te-  city  of  London  by  writ,  the  tenant 

nant  [2)  neit  povjer  de  fain  wajie  [d^)^  fhall  have  no  power    to    make   any 

ne  ejirepement  du  tenement  que  *  ejl  en  wafte  or  eftrepement  of  the  land  in 

demaunde  (3)  pendant  le  plee  (5)>  ^^  demand  (hanging  the  plea)  and  if  he 

Jil  facey  le  tnaire  et  les  bailifes  facent  do,  the  mayor  and  bailifFs  Ihali  caufe 

garde  a  Ufuit  le  demandant.    Et  mefnie  it  to  be  kept  at  the  fuit  of  the  de- 

le  ord*  et  Jlatute  fo'it  garde  en  auters  mandant.     And  the  fame  ordinance 

cities^  boroughs^  et  aiiours  per  tout  le  and  ftatute  fhali  be  obfervcd  iii  f  ther 

roialim.  cities,    borough?,   and    every    where 

*  [  328  ]  throughout  the  realm. 

(Raft.  pla.  f,  3T7.   14  H.  7.  f.  7.  13,  Dyer,  f.   325.    5  Rep.   115.   Codb-:!:,   11;.  d1.   134, 
llfgift.  76.) 
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Before  this  ftatute  there  lay  at  the  common  law  a  writ  of 
eflrepement  after  judgement,  and  before  execution;  and  fo  an 
eftrepement  ,  doth  lie  for  wafte  done  after  verdid,  and  before 
judgement. 

There  are  tivo  kindes  of  eflrepements  prohibiting  v^'3i^e  pemlente 
placito,  one  originail,  and  may  be  fued  out  of  the  chauncery,  either- 
together  with  the  originail /r^a)!if  by  which  the  land  is  demaunded, 
or  at  any  time  Z-hzr pendant  le plea  direded  to  the  IherifFe,  the  party, 
or  both;  the  other  is  judiciali  to  be  graunted  by  that  court  where 
the  plea  dependeth. 

And  fome  doe  hold  that  the  originail  writ  of  eftrepement  did  lie 
at  the  common  law  to  prohibit  any  wafte  done  pe7idente  placiio,  for 
(fay  they)  there  lieth  a  writ  de  bonis  arrefiandis  ne  dijfipentur pendente 
placito,  i£c.  a  fortiori  in  cafe  of  inheritance,  wherein  if  wafte  fhould 
be  done,  it  Ihould  be  inconvenient,  and  againft  the  common  wealth  : 
but  certain  it  is,  that  the  judiciali  writ  is  ^ixtn  pendente  placito  by 
this  ftatute. 

(i)  ^epleaferra  mo've.'\  Some  doe  hold  that  this  is  to  be  in- 
tended of  reall  adlions,  wherein  no  damages  are  to  be  recovered, 
for  that  in  reall  actions  where  the  demandant  flull  recover  da- 
mages, he  Ihall  recover  damages  pendant  le  briefe,  and  that  is  the 
reafon.that  in  thofe  cafes  the  demandant  count  to  no  damages,  and 
therefore  in  thofe  cafes  the  tenant  might  be  doubly  charged,  once 
in  the  eftreperaent,  and  again  in  the  principall  adlion,  Xo  this  it  is 
by  fome  anfwered.  i.  That  this  fl:atute  is  generall  to  reall  aflions. 
X.  There  is  no  mifchiefe,  for  a  recovery  of  damages  in  the  one  is  a 
barre  to  the  other.  3.  It  is  (as  hath  been  faid)  inconvenient  and 
againft  the  common-wealth  that  wafte  fliould  be  done.  But  where 
damages  are  to  be  recovered,  but  ViQi  pendente  placito,  there  without 
queftion  the  eftrepement  doth  lie. 

Amongft  the  petitions  of  the  commons  in  the  parliament  holden 
in  a7jno  28  E.  3.  one  was,  that  the  writ  of  eftrepement  might  lie  in 
every  action  where  the  party  fliould  recover  damages  for  eftrepe- 
ment after  the  writ  purchafed;  and  the  anfwer  was,  the  old  law 
fhould  be  continued. 

(2)  !^e  le  tenant.^  If  the  tenant  make  a  feofi^emeht  pendente 
placito,  in  law  he  remaineth  tenant;  and  yet  the  demandant  may 
have  an  eftrepement  againft  him  and  the  feoffee  alfo,  and  fo  againft 
the  tenant  and  the  vowchee  or  price  in  aide. 

If  there  be  two  tenants,  the  demandant  may  fue  an  eftrepe. 
inent  againft  the  one  of  them;  and  after  judgement  a  writ  of 
eftrepement  lieth  againft  the  tenant  and  ftranger  by  the  common 
law. 

In  an  eftrepement  the  tenant  ftiall  not  have  his  age,  for  it  is  ia 
natureof  atrerpafle. 

In  the  eftrepement  pendente  placito,  the  demandant  ftiall  not 
recover  damages  before  judgement  be  given  in  the  principall. 

If  an  eftranger  of  his  owne  wrong  without  the  privity  of  ths  te- 
nant doth  eftrepement  or  wafte  after  the  writ  fued  out,  the  tenant 
fhall  not  be  puniftied  for  this  wafte. 

(3)  Diinte7ieme?itqueejiendemaund.'\  \x\.  2l  fare fac*  to  execute  a 
fine  or  a  recovery  (though  no  land  b«  demaunded  thereby)  yet 
may  the  plaintiffe  have  a  writ  of  eftrepement,  for  it  is  in  equall 
mifchiefe,  and  fo  it  is  in  *  a  quid  juris  clainat,  and  in  an  attaint  an 
eftrepement  doth  lie,  and  yet  no  land  is  demaunded. 

3  I" 
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In  an  aaion  of  wade  no  land  is  demaunded,  and  yet  an  eflrepe-  f^-  ^  l^-  ^ f|- 

.       ,  ^    ,•     1  iambs  cale  ubi 

ment  m  that  cafe  lieth.  ^  iMv^z. 

In  a  particiontfac'  no  f  ftrepement  doth  lie,  for  both  of  them  are  j^  j^*  ^  Eftrep. 
in  pofl'eflion,  and  there  is  no  reafon,  that  one  Ihall  be  reftrained,  Br.  13.Pafch.33 
and  roc  the  other.  H,  S.  Bendlocs. 

If  a  formedcn  be   brought  of  a  mannor,   and  the  denrandant  f.N.B.  6x. 
fue  out   an   eftrepement,  and  after  that  a  tenancy  efcheat,  the 
writ   of  eltrepement    extends     to   the   land    efcheated,   becaufe 
it  commeth  in  lieu  of  the  fervices,  and   yet  that  land  was  not 
demaunded. 

(4)  AV>7  povjer  de  fain  <iufl/?^.]  The  tenant  notwithftanding  F.N.B.  6i.<i» 
the  prohibition    in   the  writ  of  eftrepement  may  cut  down  corn, 

or  graffe,  or  underwood,  or  the  like,  fo  it  be  no  waite  or  de- 
ftruction. 

(5)  Pendant  leplea.'\  This  is  to  be  underftood  of  a  jadiciall  writ   18  H.  8.5. 
of  eftrepenr.ent  granted  out  of  the  court  of  common  pleas,  &c.  when   ^  ^-  °*  ^3* 
the  principall  writ  is  retourned,  for  before   that  it  is  not  de- 
pending there,  but  the  demandant  may  have  an  originall  writ  of 
eftrepement  (as  hath  been  faid)  together  with  the  principall  writ 

out  of  the  chauncery. 

This  act  is  fo  conftrued,  that  by  a  confeqnent  the  party  (hall  re- 
cover damages  for  walle  done  (pendente  placito)  after  the  writ  de- 
livered, and  therefore  it  is  good  policy  to  purchafe  the  writ  of 
eftrepement  together  with  the  writ.  Note  the  writ  it  felfe  founded 
upon  this  ftatute  is  but  a  prohibition,  and  upon  the  attachment  the 
parties  doe  pleade,  &c. 

But    note   upon   the   writ  of  eftrepement  at  the  common  law,   Rpgift.jndicj3. 
viz.    after    judgement,    the    plaintiiie    Ihall    recover   damages    "  E- 3' F.ftrepa- 
for  the  wafte  done  before  without  any  prohibition  formerly  de-   ™"^^  ^' 
livered. 

And  upon  a  writ  of  eftrepement  grounded  upon  this  aft,   the   Foljambs  cafe, 
flierifte  may   reful    them  that  doe    offer  to  doe    wafte;    and    if  «bi  fupra, 
otherwife  he   cannot    doe   it,   he   may   la-vfu'Iy   imprifon   them, 
.or  make  a  warrant  to   others  to  doe  ir,  and  if  neceffity  require 
it,  he  may  take  pojfe  camitatus:    fp  odious   in  law  is  wafte  and 
deftruclion. 


GAP.     XIV. 


T  E  roy  grant  de  fa  grace  as  citi- 
zens {i)  de  Londres,  que  la  ou 
avant  ces  hsures  ceux  queux  fueront 
dtjfeiftes  de  lour franktenement  en  mefme 
la  c'lt'te^  ne  potent  recover  lour  damages 
avant  le  venue  des  jujV.ces  a  la  tower  : 
que  dejormes  iceux  dijjeifies  event  lour 
damages  per  recognijans  de  lajjlfe^  per 
le  quel  ils  recoveront  lour  tenements^  et 
les  dijfeifors  foient  atmrcies  devant 
deux  barons  dexchequcr^  queux  tin  f cits 
per  an  veindr*  en  le  citie  a  ceo  faire. 

£t 


'  I  '  H  E  king  of  his  fpecial  grace 
graiiteth  unto  the  citizens  of 
London,  that  whereas  beforetimes 
they  tliat  were  differed  of  freehold 
in  the  fame  city  could  not  recover 
their  damages  before  the  coming  of 
thejuftices  to  the  tower,  that  from 
henceforth  the  difieifees  fLall  have 
damages  by  recognizance  of  the  fame 
afSfe  whereby  they  recovered  their 
lands.  And  the  difleifors  Ihall  be 
amerced  before  two  barons  of  the  ex- 
chequer. 
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Et  ceo  foit  maunde  a  treaforer  et  as 
barons  dexchequer  quels  lefacent  faire 
chefcun  an  per  ii.  de  eux  a  lour  lever 
apres  la  chaunceleure.  Et  les  amerce- 
ments per  les  fummons  del  ejchequer 
foient  levies  al  oeps  le  roy,  et  al  ejche- 
quer deiiveres. 
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Fleta,li.2.c.48. 
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chequer,  which  fhall  refort  once  a 
year  into  the  city  to  do  it.  And  it 
{hall  be  commanded  unto  the  barons 
and  to  the  treafurer  of  the  exchequer, 
that  they  fhall  caufe  it  every  year  tp 
be  levied  by  two  of  them  at  their 
fifing  after  Candlemas.  And  the 
amerciaments  by  fummons  of  the  ex-p 
chequer  (hall  be  levied  to  the  king's 
ufe,  and  be  delivered  at  the  exche- 
quer. 

The  tnifchiefe  before  this  ftatutewas,  that  in  London  if  one  were 
difieifed  of  his  freehold,  he  could  not  in  the  aflife  of  fre(hforce  reco- 
ver damages,  but  the  land  onely,  becaufe  the  affife  of  frefh-force 
did  not  lie  by  originall  writ,  but  by  bill ;  and  therefore  if  he  would 
recover  damages,  he  muft  tarry  untill  the  juftices  in  eyre  came 
into  the  tower,  which  came  but  once  in  feven  yeares :  and 
therefore  this  Itatute  doth  give  damages  in  the  affife  of  freihforce, 
and  by  equity  it  extendeth  to  Glcccfter,  and  to  other  cities  and  bo- 
roughs which  by  ufage  and  cuftome  hold  plea  of  affife  of  frelhforce 
by  bill. 

Note  Bra^lon  faith,  Recognitio  ajjifa  noma  dijj'eijina  muhis  ■■vigiliis 
excogitata  et  inventa  recuperandte  pojfejj.  gratia,  ut  per  fummariam  cog, 
nitionem  ab/que  magna  juris  Jolemnitate,  quaji  per  compendium  negotium 
terminetur :  and  it  was  called  [ajt/a  nova  dijfeifina\  in  refpedi  of 
the  delay  before  the  juftices  in  eyre. 

( l)  Citizens  de  Londres.]  Note  London  is  a  corporation  by  pre- 
fcription,  and  therefore  may  have  divers  nam«s  of  corporation,  as 
namely  here  (citizens.) 


CAP,     XV, 


T  T  is  provided  jilfo,  that  the  n^^icy 
and  bailifFes,  before  the  comming 
of  thofe  barons,  fliall  enquire  of  wines 
fold  againft  the  afiife,  and  (hall  prefent 
it  before  them  at  their  comming,  and 
then  fhall  be  amerced  where  before 
they  were  wont  to  tary  qnto  the  com- 
ming of  the  jufticiers  in  eyre.  Given 
at  Glouccfter  the  iiij  day  of  Oilober, 
the  VL  year  of  the  reign  of  king  Ed- 
ward, the  fonne  of  king  Henry.  l-R^f- 
telPs  tranJlationJ\ 

The  like  mifchiefe  was  concerning  the  enquiry  of  the  breach  of 
affife  of  wines,  as  before  in  the  former  chapter  concerning  the  reco- 
very of  damages  :  therefore  this  a<fl  giveth  power  to  the  mayor  and 
bailiffes  to  enquire  of  the  breach  ot  the  affile  of  wine,  and  not  to 
tarry  till  the  juftices  in  eyre  do  come, 

(i)  Des 


pVRVlEW  ejl  enfement^  que  le 
maire  et  les  bailtfes  avant  le  venue 
de  ceux  barons  enquergent  des  vines 
vendus  encounter  lajpfe  ( I ),  et  le  pre- 
fentent  devant  eux  a  lour  venue^  et 
donque  foient  amercieSy  la  cu  ils  foilent 
attendre^jefque  a  le  venue  des  jujlices 
trrants.  Danes  a  Gloucejlre  le  quart 
jour  de  O^ioher-^  Ian  du  raigne  le  ray 
Edward  Jits  le  toy  Henry^  6, 


Weftm.  fecond.  2  6^ 

(l)  Det  vines  venJus  tnconter  lajtfe.]  This  ftatote  here  Intended  Ca^  5,- 
is  limited  by  the  ftatute  de  piftoribus  et  braciatoribus. 

Affifa  vini J'tcundum  ajjlfam  domini  rtgis  ob/ervetur,  fcUket fixttr- 
lium  ad  xijJ.  ^  fi  tabtrnarti  illam  e^fam  exceferint,  per  majoretn 
et  balivos  oftia  claudantur,  et  non  permittant  vinian  'vendere^  donee 
licentiam  a  domino  rege  obtinutrint.  But  this  adl  is  repealed  by  21 
regis  yacobi. 


STATUTUM  dc  WESTMINST.  SECUNDO, 
Editum  Anno  1 3  Edw.  I. 


The  Preface  of  the  Statute  ofW.  2. 


f^XJM  nuper  dominus  rex^  in  qutri' 
dena  SanSii  Johannis  Baptijla^ 
tinno  regnt  fui  fexto^  convocatis  pra- 
latis^  comitibuSf  baronibuSy  et  concilio 
fuo  apttd  Gloucejire :  quia  plures  de 
regno  fuo  exharedationem  patiebantur^ 
eo  quod  in  multis  cafibus^  ubi  remedium 
apponi  debuit  priusy  non  fuit  per  pra- 
decejfores  fucSf  aut  per  ipfum  remedium 
provifum,  quadam  Jiatuta  fcpulo  fuo 
valde  necejfaria  et  utilia  edidity  per 
qua  populus fuus  AngUcanus  et  Hyber- 
nicusfub  fuo  regimine  gubernatus,  ct- 
leriorem  jujiiciamy  quam  priuSy  in  fuis 
epprejftonibus  confecutus  eji^  ac  quidam 
cafusy  in  quibus  lex  deficiebaty  reman- 
ferunt  indeterminatiy  et  quidam  ad 
reprimendam  opprcjfionem  populi  re- 
manferunt  Jiatuend\  Dominus  rex  in 
parliamento  fuoy  pojl  Pafchamy  anno 
regni  fui  tertio  decimo  apud  JVeJimin" 
Jiery  multas  oppreffiones  populiy  et  legum 
defeiiusy  ad  fuppletionem  diSiorum  Jio" 
tutorum  apud  Glocejler  ed.torumy  red- 
tariy  fecit  y  et  Jiatuta  cdidit,  ut  patebit 
infeqnent'. 


'y[/' HERE  AS  of  late  our  lord  the 
king,  in  the  quinzim  of  Saint 
John  Baptift,  the  lixth  year  of  his 
reign,  calling  together  the  prelates, 
earls, barons,  and  his  council  at  Glou- 
cefter,  and  confidering  that  divers  of 
this  realm  were  difherited,  by  reafon 
that  in  many  cafes,  where  remedy 
{hould  have  been  had,  there  was  none 
provided  by  him  nor  his  predeceflbrs, 
ordained  certain  flatutes  right  necef- 
faryandprofitablefor  his  realm,  where- 
by the  people  of  England  and  Ire- 
land, being  fubjedls  unto  his  power, 
have  obtained  more  fpeedy  jultice  in 
their  opprellions,  than  they  had  be- 
fore; and  certain  cafes,  wherein  the 
law  failed,  did  remain  undetermined, 
and  fome  renxained  to  be  enabled,  that 
were  for  the  reformation  of  th^  op- 
preflions  of  the  people :  our  lord  the 
king  in  his  parliament,  after  the  feaft 
ofEafter,  holdenthe  thirteenth  year  of 
his  reign  at  Weftminlter,  caufed 
many  oppreffions  of  the  people,  and 
defaults  of  the  laws,  for  the  accom- 
pli fhment  of  the  faid  ftatutes  of  G!ou- 
cefter,  to  be  rehearfed,  and  thereupon 
did  provide  certain  adls,  as  ihall  ap- 
pear here  following. 

IT 
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IT  is  commonly  called  Weftminderthe  fecond:  Weftminfter, be- 
caufe  this  parliament  was  holden  at  Weftminfter ;  and  the  fecond, 
in  refpedl  of  the  farmer  parliament  holden  at  Weftminfterji  called 
Wellminller  the  iirft. 


CAP.     I. 
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J  N  primis^  cle  tenement  is  (l),  qua 
_  multotiens  dantur fub  conditione  (2)^ 
"^'delicet,  cum  aliquis  dat  terram  fuam 
alicui  viro  et  ejus  uxorl^  et  htsred*  de 
ipfis  (3)  v'lro  et  inuliere  procreatis-^ 
adjeSla  conditione  exprejjh  tali  (4.)  Si 
hujujmodi  vir  et  mulierftne  hcsred''  de 
ipjis  viro  et  muliere  procreat'  obiijjhity 
terra  fic  data  ad  donatorem^  vel  ad 
ejus  haredem  revertatur.  In  cafu 
etiam  cum  quis  dat  tenemcntum  alicui 
in  liber  urn  *  maritagium  (5),  quod  do-  ^ 
num  habet  conditionem  annexam^  licet 
not  exprimatur  in  charta  doniy  qucs 
talis  ejL  ^iod  Ji  hujujmodi  vir  et 
mulier  fine  hcered'  de  ipjis  viro  et  mu- 
liere procreat''  oiajfentf  tenementum  fic 
datum  ad  donatorem^  vel  ad  ejus  heere- 
dem  revertatur.  In  cafu  etiam  cum 
quis  dat  tenementum  alicui.,  et  hared' 
de  corpore  Juo  exeunlihus  [b)^  durian 
videbatur^  et  adhuc  videiur^  hujufinodi 
do7iatoribus.^  et  hccredibus  donatorun^ 
quod  voluntas  donatorum  ipforum  in 
donis  fuis  expreffa^  non  fiiit  prius^  nee 
adhuc  eji  objervata.  In  07nnihus  enim 
frcedi£lis  cafibus  pojl  prclem  fujcitatam^ 
et  exeuniem  ab  ipjis  quibus  tenementum 

fic  conditionaliter  fuit  datum.^  hucufque 
habuerunt  hujuf?nodi  feoffati  poicfiatem 
alienandi  (7)  teneinentum  ftc  datum.^ 
et  exhesredandi  exitu?n  eorum.,  contra 
voluntatem  donatorum  (8),  et  contra 

formam  in  dono  expreffam.  Et  prate- 
rea  cum  deficient e  exitu  de  hujufinodi 

feoffatis.^  tenementum  fic  datum  ad  do- 
natoreni.,  vel  ad  ejus  harcdes  rcverti 
deluit  per  formam  in  charta  de  dono 
(9)  hujujmodi  exprefi'am.^  licet  exitu s 
(ft  quis  fuerit)   ob.illct  per  fa£iiim 

tamen 


THIRST,  concerning  lands  that 
many  times  are  given  upon  con- 
dition, that  is  to  wit,  where  any  giveth 
his  land  to  ajiy  man  and  his  wife,  and 
to  the  heirs  begotten  of  the  bodies  of 
the  fame  man  and  his  wife,  with  fuch 
condition  exprefl'ed,  that  if  the  fame 
man  and  his  wife  die  without  heirs  of 
their  bodies  between  them  begotten, 
the  land  fo  given  fhall  revert  to  the 
giver  or  his  heir.  In  cafe  alfo  where 
one  giveth  lands  in  free  marriage, 
which  gift  !  ath  a  condition  annexed, 
though  it  be  not  exprefled  in  the  deed 
of  gift,  which  is  this,  that  if  the  huf- 
baiid  and  wife  die  without  heir  of  their 
bodies  begotten,  the  land  fo  given 
fhall  revert  to  the  giver  or  his  heir. 
In  cafe  aho  v/here  one  giveth  land  to 
another,  and  the  heirs  of  his  body 
ifll:ing;  it  feemcd  very  hard,  and  yet 
feemeth  to  the  givers  and  their  heirs, 
that  their  will  being  exprefled  in  the 
gift,  was  not  heretofore,  nor  yet  is 
obferved.  In  all  the  cafes  aforefaid, 
rfter  ifllie  begotten  and  born  between 
them  (to  whom  the  lands  v/ere  given 
under  fuch  condition)  heretofore  fuch 
feoffees  had  power  to  aliene  the  land 
fo  given,  and  to  diflierlt  their  ifTuc  of 
the  land,  contrary  to  the  minds  of  the 
givers,  and  contrary  to  the  fcrm  ex- 
prefled in  the  gift.  And  further, 
when  the  iflue  of  fuch  fcoffjc  is  failing, 
the  land  {o  given  ought  to  return  to  the 
giver,  or  his  heir,  by  form  of  the  gift 
exprelTed  in  the  deed,  though  the  ifllie 
(if  any  were)  had  died:  yet  by  the 
deed  and  feofFmcnt  of  them  (to  whom 
land  was  fo  given  upon  condition)  the 

donors 
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tamen  et  feoffamentum  eorum-,  quibiis  donors  have  heretofore  been  barred  of 

ienetnentum  ftc  fu'tt  datum  fub  condi-  their    reverfion,   which  was  diredlly 

/;W,  exclufi  fuerunt  hucujque  de  re-  repugnant  to  the  form   of  the   gift. 

verfione  eorundem  tenementorum,  quod  Wherefore  our  lord    the   king,  per- 

manifejie  fu'tt   contra  fortnam   doni :  ceiving  how  neceflary  and  expedient 


propter  quod  dom^  rex  perpendens^  quod 
neccjfarium  et  utile  e(l  in  pradiil'is  ca- 
Jibus  apponere  remedium^  Jlatuit  (lo) 
quod  voluntas  donatorisy  fecundum 
formarn  in  chartadonifui  ( J  2  )  manifejie 
exprejjimiy  de  cetera  objervetur^  ita 
quod  ncn  babeant  illi,  qiiibus  tenemen- 
turn  ftc  fuit  datum  ( I'i)  fub  conditioner 
potejiatem  alienandi  tenementum  fee  da- 
tumy  quo  minus  ad  exitum  illorumy 
quibus  tenementum  fee  fuerit  datum 
remaneat  pofi  ecrum  obitum,  vcl  ad 
donatoremy  vet  ad  ejus  haredem  (ft  exi- 
tus  deficiat)  revert  at  ur  (il),  per  hoc 
quod  nullus  fit  exitus  omnino,  vel  (fe 
aliquis  exitus  fuerit^  et  per  mortem  de- 
ficiet)  hcerede  de  corpore  bujufmodi 
exitus  deficiente.  Nee  habeat  de  ca- 
tero  fecundus  vir  ( 14)  bujufmodi  mu- 
lieris  aliquid  in  tenemento  fee  dato  per 
conditinnemy  pofi  mortem  uxor  is  futSy 
per  legem  Anglia  :  nee  exitus  de  fecun- 
do  viro  et  mutter e  fuccejjionem  haredi- 
tariam  [l^) :  fed  Jiatim  pofi  mortem 
Z'iri  et  mulierisy  quibus  tenementum  fee 
fuit  datumy  pofe  eorum  obitum  ad  e:rum 
exitumy  vel  ad  donatoremy  vel  ad  ejus 
htsredem  (ut  pradiStum  efe)  reverta^ 
iur.  Et  quia  in  novo  cafu  novum  *  re~ 
medium  efe  apponendum  (l6)  ;  feat  im- 
petranti  tale  breve. 


It  fhould  be  to  provide  remedy 
in  the  aforefaid  cafes,  hath  ordained, 
that  the  will  of  the  giver,  according 
to  the  form  in  the  deed  of  gift  mani- 
feftly  exprefl'ed,  (hall  be  from  hence- 
forth obferved;  fo  that  they  to  whom 
the  land  was  given  under  luch  condi- 
tion, (hall  have  no  power  to  alienc 
the  land  fo  given,  but  that  it  (hall  re- 
main unto  the  iiTue  of  them  to  whom 
it  was  given  after  their  death,  or  fhall 
revert  unto  the  giver,  or  his  heirs,  if 
ifTue  fail  ( whereas  there  is  no  ifTue  at 
all)  or  if  any  iflue  be,  and  fail  by 
death,  or  heir  of  the  body  of  fuch  iiTue 
failing.  Neither  fhall  the  fecond 
hufband  of  any  fuch  woman,  from 
henceforth,  have  any  thing  in  the 
land  fo  given  upon  condition,  after 
the  death  of  his  wife,  by  the  law  of 
England,  nor  the  iiTue  of  the  fecond 
hufband  and  wife  {hall  fucceed  in  the 
inheritance,  but  immediately  afcer  the 
death  of  the  hufband  and  wife  (to 
whom  the  land  was  fo  given)  it  fhall 
come  to  their  iilue,  or  return  unto  the 
giver,  or  his  heir,  as  before  is  faid. 
And  forafmuch  as  in  a  new  cafe  new- 
remedy  muft  be  provided,  this  manner 
of  writ  fhall  be  granted  to  die  party 
that  will  purchale  k : 
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Precipe  A.  quod jufeiy  ^c.  reddat  B.  (17)  tale  manerium  cum  pertinentlisy 
quod  C.  dedit  tali  viroy  et  tali  mulieriy  et  bared'  de  ipfes  viro  et  muliere  exeun- 
iibus. 

Vely 

S^uod  C.  dedit  tali  viro  in  tiberum  maritagium  cum  tali  midierey  et  quod  pofi 
mirtem  praditiorum  viri  et  mulieris  pradiclo  B.  fiiio  eorundem  vir  i  et  muUcris 
defcendere  debet  per  formam  donationis  preedi^ltSy  ut  dicit. 

I^ely 

S^uod  C.  dedit  tali  et  barecP  de  corpore  fuo  exeuntibus^  et  quod  psfe  mortem  ipfeus 
ialisy  prtEdicV  B.felio  pradi^ii  talis  defcendere  debet  per frrnam  aanatiinisy  ^c. 

£reveper  qucd  donator  habet  recu-  The  writ  whereby  the  giver  fhail 
perare deficiente txitiyfatisefl  in  vfu in     recover  (when  iffje  laiLt.^)  is  com- 

canceU  "  nio:i 
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cancellaria  fi8).  Et  fciendum  eji^ 
quod  hoc  Jlatutum  quoad  alienationem 
tenementi  contra formam  don't  impojle- 
rumfaciendam^  locum  habeat^  et  ad  dona 
prim  fa£ia  non  extendatur  (19).  Et 
ft  finis  fuper  hujufmodi  tenementum  im- 
pojierum  levetur,  ipfo  jure  fit  nullus 
(20).  Nee  haheant  haredes  hujuf- 
modi^ aut  Hit  ad  quos  fpeSiat  reverJiOy 
(licet  fuerunt  plena  atatis^  in  Anglia^ 
et  extra  prifonam  ( 2 1 )  j  necejfe  apponere 
clameumfuum. 


mon  enough  in  the  chancery;  and  it 
is  to  wit,  that  this  ftatutc  (hall  hold 
place  touching  alienation  of  land  con* 
trary  to  the  form  of  the  gift  hereafter 
to  be  made,  and  (hall  not  extend  to 
gifts  made  before.  And  if  a  fine  be 
levied  hereafter  upon  fuch  lands,  it 
fhall  be  void  in  the  law^;  neither  {hall 
the  heirs,  or  fuch  as  the  reverfion  be- 
longeth  unto,  though  they  be  of  full 
age,  vi^ithin  England,  and  out  of  prifon, 
need  to  make  their  claim.  Altered 
by  32  H.  8.  c.  36. 

(l  Leon.  214.  1  Roll  48.  155.  15S.  333.  357.  385.  2  Roll  429.  Godbolt,  308.  367.  pi.  458. 
Vaughan  365.  Latch.  67.  Savil  67.  88.  7  Rep.  33.  Fitz.  Tail,  11,  12,  13,  14.  16,  17,  18.  2r, 
i2,  23.  I  Inrt.  18.  b  19.  a.  I4.  a.  223.  b.  244.  a.  12  Rep.  81.  Fitz.  Formed.  61.  65.  Fitz.  Tail, 
9,  10.  FiiE.  Tail,  15.  Hob.  293.  Fitz.  Garranty,  16.46.  57-  59.  3  Co.  85.  Fiti.  Formed,  i.  27* 
33-  35-  5^-  54-  59*  62  64.  Fitz,  Dower,  87.  3  Rep.  8.  5.  14.  7.  32,  33.  8.  35.  86.  166.  9.  105. 
II.  72.  I  Inft.  327.  b.  Regift.  238.  Co.  pla.  317.  338.  341,  Dyer  216.  247.  Fitz.  Fines  125. 
Fitz.  Formed.  5,  6,  7.  11.  14.  22.  30.  42.  44.  46,  47.  49.  8  H.  4.  f,  8.  Fitz.  Continual 
Claim,  9.} 


See  the  firft  of 
the  Inftitutes, 
feft.  14. 

See  the  firft  part 
of  the  Inftitutes, 
itCt.  13. 


Brit.  cap.  36. 


19  E.  2.  Formd. 
61.  30  E.   I. 
ibid.  65.  PI. 
cbme  often  in 
Lord  Berkleys 
cafe. 


See  the  firft  part 
of  the  Inftitutes, 
ca.  Tail,  left.  13. 


(1)  In primis  de  tenemeniis.]  What  inheritances  may  be  intailed 
within  this  aft,  you  may  read  at  large  in  the  firft  part  of  the  Infti- 
tutes, cap.  Taile,  feft.  14. 

(2)  Muhotiens  dantur  fub  conditioneJ^  Before  this  ftatute,  all  in- 
heritances were  eftates  in  fee,  viz..  either  fee-fimple  abfolute,  or  fee 
conditional!,  or  a  qualified  fee,  whereof  you  may  alfo  read  in  the 
firft  part  of  the  Inftitutes,  feft.  i.  And  tenant  of  lands  intailed, 
had  before  this  ftatute  a  fee-fimple  conditional!  fubfequent;  for 
albeit  Britton,  who  wrote  before  this  ftatute,  faith,  that  if  any  pur- 
chafe  to  him  and  his  wife,  and  to  the  heirs  of  them  lawfully  be- 
gotten, the  donees  have  prefently  but  an  eftate  of  free-hold 
for  the  term  of  their  lives,  and  the  fee  accrueth  to  their  iJTue, 
&c.  taking  the  condition  to  be  precedent,  yet  had  the  donees 
at  the  common  law  a  fee-fimple   conditional!  prefently  by  the 

For  if  lands  had  been  given  to  a  man  and  the  heirs  of  his  body 
IfTuing,  and  before  iffue  he  had  before  this  ftatute  made  afeofirnent 
in  fee,  the  donor  ftiould  not  have  entred  for  the  forfeiture,  but  this 
feoftment  had  barred  the  iflue  had  afterwards;  which  proveth  that 
he  prefently  by  the  gift  had  a  fee  firaple  conditional!,  and  this 
agreeth  with  the  authority  of  Littleton,  iibifitpra. 

Now  for  the  better  underftanding  of  this  aft,  feeing  that  the 
eftate  was  conditional!  at  the  common  law,  it  is  neceflary  to 
be  known  when  the  condition  was  performed,  and  to  what  purpofes. 
Ifthe  donee  had  iftiie,  he  had  not  thereby  a  fee-fimple  abfolute,  for 
if  after  he  had  dyed  without  iflue,  the  donor  fhould  have  entred  as 
in  his  reverter.  But  after  iffue  had,  the  condition  was  performed 
to  this  purpofe,  that  he  might  have  aliened,  and  thereby  have  bar- 
red the  donor  and  his  heirs  from  all  poflibility  of  reverter  for  de- 
f  lult  of  ifiue,  for  the  heirs  of  his  body  (he  having  a  fee  conditional!) 
might  have  barred  them  as  well  before  iflue  (as  hath  been  faid)  as 
after;  and  to  what  other  purpofes  the  condition  by  having  of 

ifl"ue 
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i/Tue  was  performed,  vide  the  firft  part  of  ths  Inftltutes,  uhi 
fupra. 

(3)  Et  h^redibus  de  ipjis.^   For  to  a  gift  in  tail  made,  this  werd  See  the  firfl  part 
[heirs]  is  requifite,  unlefTe  it  be  in  cafe  of  a  laft  will,  &c.  f^^  Inftitute«, 

(4)  Adjeda  conditione  exprefa  tali,  &c.]  If  this  condition  ex-    ''  '  '*      '** 
prefled  had  not  been  added,  the  very  gift  would  have  implyed  fo 

much. 

(5)  In  cafu  etiam  cum  quis  dat  tenementum  alicui  in  liherum  mari^ 

tagium,  &c.]  By  this  daufe  itappeareth  that  an  inheritance  paffeth  ^"  *'  ^'!*  P*'* 
by  thefe  words  frank- mariage,  whereof  we  have  in  another  place  f^*i°  '"^'** 
written  at  large. 

(6)  In  cafu  etiam  cum  quis  dat  tenementum  alicui  et  haredihus  de 
torporefuo  exeuntibus,  &c.]  This  aft  having  put  two  examples  of 
eftates  tail  fpeciall,  'viz.  the  firft  to  a  man  and  to  his  wife,  and  to 
the  heirs  of  their  bodies ;  the  fecond,  of  a  gift  in  frank  mariage,  a 

fpeciall  cafe,  and  a  fpeciall  eftate  in  tail;  here  he  putteth  a  cale  of  3  E.  3.  31,  32. 
an  eftate  tail  generall,  not  that  the  makers  of  this  ftatute  meant  to  ^^  ^'  3-46'_ 
enumerate  all  the  forms  of  eftates  in  tail,  but  to  put  thefe  as  ex-  1?      ^"       i^' 
amples,  fo  as  all  manner  of  eftates  tail,  generall  or  fpeciall,  are  within       '         '  ^  " 
the  purview  of  this  adl. 

(7)  Foteftatem  alienandi,  &c.]  That  is  to  fay,  by  fine,  feoffinent,  g  E.  3.  379. 
releafe,  or  confirmation.  44  E«  3'  3* 

But  the  tenant  in  tail  had  not  onely  potejlatem  alienandi,  hxxXfo-  7  E.  3.  368. 

risfaciendi,  Is'c.  alfo;  for  if  after  ifTue  had,  he  had  been  attainted  of  5  '^'  3-  i4'» 

treafon  or  felony,  the  land  entailed  had  been  forfeited,  and  thereby  7  H.  4.  31. 

the  donor  barred  of  the  pofTibility  of  reverter,  and  y^r/j/af^r^^is  alie- 

numfacere,  and  therefore  in  this  aft  is  included  in  thefe  words, 

potejlatem  alienandi.     And  fo  might  the  tenant  in  tail,  before  the  3  E.  3.  Formed. 

making  of  this  aft,  have  charged  the  land  with  rent,  common,  or  the  4o- 

like,  to  have  bound  his  ifluei  but  by  this  aft  he  is  reftrained  afwell  ^u^x^I?  P"^ 
^-     ,  ,.  '  ot  the  laftitutes, 

to  charge  as  to  alien.  fed.  5. 

But  the  having  of  iffue  before  this  aft  d  jd  not  alter  the  eourfe  of  !„  the  firft  part 
defcent,  as  in  another  place  we  have  faid.  of  the  Inftitute«, 

(8)  Exhteredandi  exitum   eorum    contra   voluntatem   donaforum.^   ubi  fupra. 
Hereby  it  appeareth  that  there  were  two  mifchiefs  before  this  aft,  PI.  Com.  247.  a- 
viz.  firft,  the  difherifon  of  the  ifTues  in  tail;  fecondly,  that  it  was 

contra  "jcluntatem  donatorum,  et  contra  Joi'mam  in  dona  exprejffam, 
for  the  donor  and  his  heirs  were  barred  of  the  poffibility  of  re- 
verter :  and  both  thefe  were  wrongs,  for  which  at  the  common 
law  there  lay  no  remedy ;  for  dillierifons,  and  breaking  the  exprefTe 
will  and  intention  of  the  donor  are  wrongs  which  this  aft  doth 
remedy. 

(9)  Per  formam  in  charta  de  dono,  &c.]  It  was  faid  before, 
contra  formam  in  dono  exprejj'am,  fo  as  whether  the  eftate  were 
made  by  deed  or  without  deed,  it  is  all  one  to  the  intention  of 
this  aft,  and  the  moft  ufuall  gifts  in  tail  being  of  inheritance,  were 
by  deed. 

(10)  Propter  quod dofnimi!  rex,  ^c.ftatuit.'\  Albeit  here  be   no  711.7.14. 
mention  made  of  the  afTent  of  the  lords  and  commons  (whofe  aifents  11  H.  7.  a;, 
are  necefTary  to  the  making  of  every  law)  yet  forafmuch  as  in  the  39  ^:  3'  7' 
preface  of  this  parliament  it  is  faid,  dominus  rex  in  parliamento  fuo,  forms  of  narlla- 
i^cftaruta  edidit,  and  that  this  aft  and  the  reft  were  entred  into  ments,  fee  lib.  8. 
the  roll  of  the  parliament,  and  that  this  word  \^jiatuit'\  implyeth  the  Princes  cafe, 
the  affent  of  the  lords  and  commons,  for  it  cannot  be  ftatutum  ^^°'  "'•  Parlia- 

II.  Inst.  C  c  without  "^"VyS. 
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without  their  affents,  therefore   it  hath   (as   many  other  of  like 
form)  been  without  queluon  received  for  an  ad  of  parliament. 

( 1 1 )  *  I .  ^wd  awlunlas  donatorisjecundum  fortnam  in  chart  a  dcni 
fui  vianlfejie  exprejj'an:,  de  catero  cbferx'etiir ;  2,  lia  quod  non  habeatrt 
Hit,  quibus  teiismentiun  Jicfueril  datianfub  condilione  pete  fiat  em  alienandi 
tenement uinjic  datum,  quo  ?»!)ius  ad  exitum  illorum  quibus  tcnetr.aitianjic 
Juerit  datum  remaneat  poji  eoruvi  obit  urn,  vel  ad  donatorem,  'vel  ad  ejus 
haredem  (Jicexitusdefciat )  re^verfaiur,  &c.]  Upon  tliele  two  branches, 
'viz.  that  the  will  of  the  donor  fhould  be  obferved,  and  that  the  donee 
Ihould  not  have  pov,  er  to  alien,  the  judges  by  a  threefold  conftruc- 
tion  did  not  onely  remedy  all  the  faid  former  mifchicfes,  but  pre- 
vent all  other  that  might  arife. 

1.  I.  Therefore  in  execution  of  the  will  of  the  donor,  and  that  he 
Ihould  have  no  power  to  alien  either  lands  that  lay  in  livery,  or 
tenements  that  lay  in  graunt,  they  adjudged  that  the  donee  Ihould 
r.ot  have  a  fee-fnriple,  but  divided  the  eftates,  and  created  a  par- 
ticular eftate  in  the  donee,  and  a  revcrfion  in  the  donor,  fo  as 
where  the  donee  had  a  fee-fimple  before,  by  this  ad:  he  had  but  an 
eilate  taile,  and  where  the  donor  had  but  a  pofiibility  before,  which 
after  ifiue   might  be  barred  at  the  pleafure  of  the  donee,  now  by 

5  H.7.  14.  vide   coniiruftion  upon  tins  aft  the  donor  had  the  fte-fur.ple  expeftant 
c.  4- verb,  quan-   ^     j^  ^^  cftate  tnile,  u'hich  we  call    a    revcrficn  ;  fo  as  by  this 

do  ux    dotata,  -r    •  r  r  ^1  n  1        j  r  -n-  i      r-  /, 

&c.  etverb  non   diviuon  OT  the  eltates  tne  donee  alter  aliue,  or   beiore  could  not 

habeant  aliud       barre  Or  charge  his  iffue,  nor  for  default  of  iHue  the  donor  or  his 

recuperare,  &c.     heirs,  either  by  alienation,  forfeiture,  or  any  charge  whatfcever. 

9  ^-  3-  *2..  Sir  V/iiliam  Ilerle  chiefe  juflice  of  the  court  of  common  pleas 

faid  of  them  that  made  this  ftatute,  11%  fueront  /ages  gents   queux 

•5    •  3-  14-  fttront  cej} Jiatui;  and  1  may  fay  as  truly,  ^/e  ils  fucrcnt /ages  gents 

queux  interpretont  cejl  a/J.      And    in   another  place  he   laith.  Nous 

I'dcmus  ceux  queux  fiercnt  lejlatut,^  auxi  en  temps  de  quel  roy  lejiatut 

fui  t  fait,  que  flit  le  pluis  fage  rcy  que  tmques  fuit,^  ic  caufe  del  fiat  ut 

fuit,  afwver  le  heritage  en  le  fang  ceiix  as  queux  le  done  fe  ffi. 

2.  The  fecond  conttructiou  was,  that  no  lincall  warranty  fliould 
barre  the  iffue  in  taile,  unlefie  there  were  affets  dcfccnded  in  fee- 
fnnple  from  the  fame  aunccilor,  but  a  collaterail  v/arranty  made  by 
a  collateral!  aunceltor  faould  barre  the  ifluc  in  taile  without  aflets, 

S-'e  rherii|}  part  for  that  warrantry  is  not  reftrained  by  this  ad,  v\'hereof  we  have 
rfi*^!. '"''"'''"'  fpoken  at  large  in  another  place;  and  fo  likcwife  the  collaterail 
"   ■  '     ■  warranty  of  the  donee  {hall  barre  rhe  dono;',  and  is  not  reftrained 

by  this  ad,  as  well  as  the  v/arraftty  of  the  donor  ih.all  barre  the 

donee,  as  there  alfo  it  appeareth. 

3.  The  third  confirudion  was,  that  albeit  tenant  in  taile  was  re- 
trained from  power  of  alienations,  yet  of  lands  and  tenements  that 
lay  in  livery,  his  fine  or  feoffment  ihould  worke  a  difcontinuance, 
2nd  drive  the  iffue  in  taile  to  his  adion  :  for  feeing  he  had  an  eftate 
of  inheritance,  the  judges  corr.parcd  it  to  the  cafe  where  a  man  was 
feifed  in  the  riglit  of  liis  wife,  or  a  bifhop  in  the  right  of  his  bi- 
ftioprick,  or  an  abbot  in  the  right  of  his  mon  cilery,  etfc  in  fimilihus'; 
and  of  inheritances  that  lay  in  graunt,  as  of  rent?,  aJvewfons,  and 
the  like,  tenant  in  taile  could  not  make  any  difccntinuance,  no 
more  then  tlie  others  before  recited  might  doc,  which  conilrudion 
was  made  according  to  the  rule  and  realon  of  the  common  law  in 
other  like  cafes. 

(12)    Sec-ind::?::  fcrmam  in  charta  dr.ni  fui,  ^^c.'\     This    holdeth, 
though  there  Le  :;(;  .!cc:l,  as  before  hath  been  f'.id. 

(13)   Ksn 
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(13)  Kelt  habeant  illi  quibus  tenemtMum  fie  fuerit  datuJt.'\    It  was    5  E*  *•  Fo'mc- 
adjudged  by  Bercsford,  that  the  iffues  in  uile  Ihould  not  alien  no  '"''"  5^*^ 
more  then  •  they  to  whom  the  land  was  given,  and  that  was  the  in-  *    *  ^*  '^' 
tent  of  the  makers  of  this  aft,  and  it  was  but  their  negligence, 

that  it  was  omitted,  as  there  it  is  faid.  In  this  cafe  by  way  of  pur- 
chafe  the  land  is  given  to  the  donees,  and  by  way  of  IJroiution  to 
the  ilTues  in  taile,  and  therefore  by  a  benigne  interpretation  the 
purview  of  this  extends  to  the  iffues  in  taile. 

( 1 4)  Nee  ba^eat  de  ctvtero  fecundus  "oir.  Sec  ]    Thefe  are  but  con-    Pl.Co. 247.  Sleg' 
fequeiits  to  the  v.ords  of  the  purview,  and  are  but  explanatory,  and   Berklie*  cafe, 
not  of  fubftance,  and  might  well  have  been  emitted. 

Yet  was  it  adjudged  foon  after  the  making  of  this  aft,  that  where   10  E.  i.  Form, 
lands  were  given  in  frankmarriage,  and  the  hulband  died,  and  the   ^^- ^'*'^  ^''^• 
wife  took  another  hulband,  and  had  iffue  before  this  aft,  that  the   R^./iy'^n"**^** 
hulband  fliould  be  tenant  by  the  curtelie,  and  the  principall  reafon  Dower, 
was  upon  this  branch  of  the  ftatute.  Nee  habeat  de  eatero  fecundus 
-vzr,  csff.  for  that  this  reftraint  proved,  as  there  it  is  faid,  tihat  the 
law  before  was,  that  he  Ihould  be  tenant  by  the  curtefie,  and  yet 
without  queftion  the  iffue  (hculd  not  inhe.'it  that  land. 

(15)  Suecejp.ciiem  bteyeditariam.']  In  auncient  time  if  land  had 
been  given  to  I.  S.  and  his  fucceffors,  hee  had  had  a  fee-fimple,  but 
otherwife  it  is  at  this  day,  as  it  appeareth  in  the  firft  part  of  the  In- 
flitutes,  feft.  i. 

(16)  Et  quia  in  novo  eafu  ncFvum  remedzum  ejt apponendiun.'\ 

Ea  qua  de  nc-zo emergunt,  novo  indigent  remedio. 
Hereby  it  appeareth  that  a  formedon  in  the  defcender  lay  not  at 
the  common  law,  but  was  given  by  this  aft,  and  the  forine  of  the 
writ  is  here  fet  do.vne. 

(17)  Prezeipe  A.  qztod  jufte  reddat  B,  Src]    Here  is  the   forme   Com.  040 
of  the  formedon  in  the  defcender  fet  downe,  and  therefore  this  fta-    Fieta.Ii.  5.  c.  34 
tute  need  not  be  recited,  nor  any  flatate  which  giveth  the  forme 
of  the  writ. 

( 1 S)  Breve  quod  donator  bob  tat  recuperare  deficient e  exitu  fat  is  efi 
in  ttfu  in  eaneelLzria.'^  The  formedon  in  reverter  did  He  at  the  com- 
mon law,  but  not  a  formedon  in  remainder  upon  an  efiate  taile, 
becaufe  it  was  a  fee-fimple  conditionall,  whereupon  no  remainder 
could  be  limited  at  the  common  law,  but  after  this  flatute  a  re- 
mainder may  be  limited  upon  an  eftate  taile  in  refpeft  of  the  di- 
vifion  of  the  eftates. 

(19)  Sciendum  efi  quod  hoc  fiatutum  quoad  ahtnationem  tenementi 
contra  formam  doni  impcfierum  faciendam  locum  babeat,  et  ad  dcna 
prius  fada  non  extenditur.'^ 

This  claufe  ought  to  receive  a  two-fold  interpretation.  1.  That 
[ad  dcna prius  fail a'\  muft  be  intended  of  feoffements  or  alienations 
made  by  the  donee  or  his  iffues,  and  not  to  guifcs  made  by  the 
donor,  for  to  them  this  aft  doth  extend. 

2.  Dona  prius  facia,   that  is,  pofi  prolem  fufcitatam,  for  then  the  4^.2.  FormeJ. 
alienation  by  the  tenant  in  taile,  or  his  iffues  was  good  in  law:  fo   5°-  '^H.  4.7. 
as  [dcxa]  here  are  to  be  intended  lawfvll  gifts,  and  made  in  due  Com'  ^5  ^"p j^ 
manner,  and  fuch  as  could  not  be  avoided,  for  law  alloweth  no  partof  thelnftit. 
wrong.  fea.  7x9,  730. 

(20)  Effi finis  fuper  bujuf/ncdi  tenementam  imptfierum  levetur,  ipfo  6E.  3.  ao.  8  H.  4. 
jure  fit  nullus.'\  This  aft  doth  not  make  the  fine  void,  but  ipfo  jure  lo.  33  E.  ■^.  Ef- 
fit  nuUus,  that  is,  it  (hr.ll  not  binde  the  right,  yet  it  (hall  (as  hath  toppcl.  280. 

been  faid)  make  a  difcontinuance.  33  ^-  6- 18« 

C  c  2  But 
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See  the  firft  part 
of  th^  IniVitutes, 
feft.  440.  Ci.Ccj- 
miei.  C3p.  48. 
See  the  firft  part 
of  thcl'.ftitutes, 
feft.  44.1. 
4  H;  7.  cap.  24. 
Stat,  cie  modo 
lev.nd.  finis. 
x8E.  1. 
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But  now  by  the  ftatutes  of  4.  H.  7.  cap.  24.  and  32  H.  8.  cap.  34. 
a  fine  levied  with  *  proclamations  doth  barre  the  iflues  in  taile, 
but  a  fine  without  pioclamations  is  a  difcontinuance  onely,  and  no 
barre. 

(21 )  Nee  habeant  h^eredes  hujufmodi,  nee  Hit  ad  qmifp^aat  re-verjio, 
litttjkerint  pume  atatis,  in  Angiia,  et  extra  p-ijomm.']  Here  is  noa 
compos  mentis  l^ft  out,  and  (o  is  zfetiK  co'vert. 

Hereby  it  may  be  gaihered  (as  the  law  was). that  a  fine  at  the 
common  law  did  not  binde  aftranger  that  was  within  age,  in  pri- 
fon,  or  beyond  the  feas. 

See  more  for  the  conftruaion  of  this  llatute  in  the  firft 
part  of  the  Inftitutes,  feit.  21,  22,  23.  271,  362,  363.  441. 
746,  747. 
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C)UIA  domini  feodorum  d'ljirln- 
^^'^'^^•gentes  tenentes  fuos  (l)  pro 
fervitiis  et  covfuetudinihus  fib'i  debitis 
multotiens  gravantur  per  hoCy  quod 
cum  tsnentes fui  dif.riSiionem  fuam per 
hreve^  vel  fine  brevi  replegiaveriiity 
ac  cum  tpji  domini  (ad  querimoniam 
tenentiufn  fuorum)  ad  com'^  vel  ad 
aliatn  curiam  ( 3 )  habetitem  potcjlatem 
placitandi  placita  de  vet  it  0  namio  (2), 
per  attachiament'  venerint^  et  ratio- 
nabile?n  et  jujlajn  diJiriSlionem  advo^ 
caverintf  per  hoc  quod  tenenies  difad' 
vocant  (4)  nihil  tenere^  nee  clamant 
tenere  de  eo  qui  diJiriSiionem  fecit^  et 
advocavity  remanfit  ille  qui  di/lrinxit 
in  mijericordiay  et  tenetites  fui  quieti, 
quihus  pro  ilia  difadvocatione  per  re- 
corduim  com\  five  aliarum  curiarum^ 
qua  recordurn  tion  ha  bent,  peena  in' 
figi  non  pcteji^  De  catero  provifum 
eft  et  fatutian^  quod  cum  hujufnodi 
do/nini  in  co?n'  vel  hujufnodi  curia 
jujliciam  de  hujufmodi  tenentib-^  fuis 
confqui  non  pojftntf  quam  ciio  atta- 
chiati  fuerint  ad  feSiam  teneyitiian 
fuorum^  concedatur  eis  breve  ad  po- 
rtend' loquelam  (6)  illam  coram  jufli- 
ciariis  (5),  coram  quibus  et  non  alibi 
jujiicia  hujiijmodi  dointnis  exhiberi 
poterity  et  infratur  caufa  in  brevi^ 
quia  talis  diflrinxit  in  feodo  fuo  pro 
J'ervic^  et  ccnjuetud'  fhl  cU'titis.     N'ec 

prr 


pORASMUCH  as  lords  of  fees 
diftraining  their  tenants  for  fer- 
viccs  and  cuftoms  due  unto  them, 
are  many  times  grieved,-  becaufe  their 
tenants  do  replevy  the  diftrefe  by 
writ,  or  without  writ:  and  when  the 
lords,  at  the  complaint  of  their  te- 
nants,-do  come  by  attachment  into 
the  county,  or  unto  another  court, 
having  power  to  hold  pleas  of  wither- 
nam, and  do  avow  the  taking  good 
and  lawful,  by  reafon  that  the  tenants 
difavow  to  hold  ought,  nor  do  claim 
to  hold  any  thing  of  him  Which  took 
the  diftrefs  and  avowed  it,  he  that 
diftrained  is  amerced,  and  the  tenants 
go  quit;  to  whom  punifliment  can- 
not be  afligned  for  fuch  difavowing; 
by  record  of  the  county^  or  of  other 
courts  having  no  record.  It  is  pro- 
vided and  ordained  from  henceforth, 
that  where  fuch  lords  cannot  ob- 
tain juflice  in  counties  and  fuch  man- 
ner of  courts  againft  tlieir  tenants, 
as  foon  as  they  Ihall  be  attached  at 
the  fuit  of  their  tenants,  a  writ  (hall 
be  granted  to  them  to  remove  the 
plea  before  the  juftices,  afore  whom, 
and  none  otherwhere,  juftice  may 
be  miniilred  unto  fuch  lords;  and 
the  caufe  fhall  be  put  in  the  writ, 
becaufe  fuch  a  man  diftrained  in  his 
fee  for  f:;rviccs  and  cuftoms  to  him 

cue. 
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per  ijiud  Jlatutum  derogat*  Ugi  com- 
rnuni  ujitata^  quod  non  permifit  alt- 
quad  placitum  poni  coram  yujlk^  -ad 
petitionem  defendenth  (7 J;  quiz  licet 
prima  facie  videatur  tencns  aSlor^  et 
dominus  defendens^  habito  taincn  ie- 
fpeiiu  ad  hoc  quod  dcmiuus  dijlrinxit^ 
et  fequitur  pro  fervitiis  et  conf.  febi 
eretro  exiJlerC  realiter  apparebit  potius 
e£ior^f.ve  querensy  quam  defendevi[%). 
Et*  ut  in  certofmt  jujUc'  (9)  de  qua 
recenti feifina  poterint  domini  advocare 
rationabilem  dijlriclionem  fuper  te- 
nentesfuos  :  de  cat  era  concordatmn  £//, 
quod  rationabilis  diftri£iio  potnit  ad- 
vocari  de  feifina  anteceljorum  vcl  pra- 
decefforum  juorum^  a  tempore  quo  breve 
nova;  diffeifina  cur r it.  Vide  W.  r. 
cap.  38.  Et  quia  aliquando  contingity 
quod  tenens  pojiquam  replegiaverit 
averia  fua^  averia  ilia  vendit  vel 
elangatj  quo  minus  retornum  poffit  fieri 
domino  difiringenti^  Ji  adjudicetur : 
provifum  ejl^  quod  vicecc'mes^  vel  balivi 
de  ceetero  non  recipiant  a  conqiieren~ 
tibus  folummodo plegios  de  profequtndo^ 
antequam  delibsratione/n  faciant  de 
averiisy  fed  etiam  de  averiii  retsr- 
nandis  (lo),  fi  adjudicetur  retor- 
tian£.  Et  fi  quii  a>io  modo  plegios 
ceperitf  refpondeat  ipfe  de  precio  ave- 
riorum.  Et  habeat  dominus  dillrin- 
gens  recuperare  per  breve,  quod  red- 
dat  ei  tot  averia,  vel  catalla.  Et  ft 
non  habeat  balivus  unde  reddat,  red- 
dat  fuperior  fuus  (11).  Et  quia  ali- 
quando cor.tingit,  quod  poflquam  ad~ 
judicaf  fuerit  dijiringeriti  retornum 
averiorum,  et  fie  diflri^us,  po/lquam 
averia  fie  retornata  (13)  iterum  re- 
plegiaverit, et  cum  viderit  dijiringeni' 
(omparentem  in  curia  paratum  fibi  re- 
fpondere,  defaltamfccerit  ( 12),  ob  quam 
iterum  readjudicabitur  diflringenti  re- 
tcriium  averiorum,  et  fie  bis,  vel  ter^ 
et  in  infinitum  (14.)  rcpUgiabuntur 
averia,  nee  habebunt  judicia  (15) 
curia  regis  in  hoc  cafu  effedum,  fupcr 
quo  non  fult  prim  renudium  provifum. 
Qrdmat'  ejl  in  hoc  cafii  talis  procejfus, 

qucd 


due.  Neither  is  this  z&.  prejudicial 
to  the  law  commonly  ufed,  v/hich 
did  not  permit  that  any  plea  £houId 
be  moved  before  jufticcs  at  the  fuit 
of  the  defendants  For  though  it  ap- 
pear at  the  firft  fhew  that  the  tenant 
is  plaintiff,  and  the  lord  defendant, 
nevcrthelefs,  having  refpecl  to  that, 
that  the  lord  hath  diilrained,  and  faeth 
for  fervices  and  cuitoms  being  be- 
hind, he  appeareth  indeed  to  be  rather 
actor,  or  plaintiff,  than  defendant. 
And  to  the  intent  the  juftices  may 
know  upon  what  frefh  feifm  the 
lords  may  avow  the  diftrefs  reafonable 
upon  their  tenants ;  from  henceforth 
it  is  agreed  and  enacted,  that  a  rea- 
fonable diftrefs  may  be  avowed  upon 
the  feifin  of  any  anceftor  or  prede- 
ceflbr  fmce  the  time  that  a  writ  of 
novel  diiTeirm  hath  run.  And  be- 
caufe  it  chanceth  fometimes  that  the 
tenant,  after  that  he  hath  replevied 
his  beafts,  doth  fell  or  ail-^ne  them, 
whereby  return  cannot  be  .nade  unto 
the  lord  that  diftrained,  if  it  be  ad- 
judged: it  is  provided,  that  iherifr's 
or  bailiffs  froin  henceforth  fhall  not 
only  receive  of  the  plaintiffs  pledges 
for  the  purfuing  of  the  fuit,  before 
they  make  deliverance  of  the  dillrefs, 
but  alfo  for  the  return  of  the  beafls, 
if  return  be  awarded.  And  if  any 
take  pledges  othsrvvife,  he  Ihall  an- 
fwer  for  the  price  of  the  beafts,  and 
the  lord  that  dillraineth  (hall  have 
his  recovery  by  writ,  that  he  (hall 
reftore  unto  him  fo  many  bealts  or 
cattle  j  and  if  the  bailiti  be  not  able 
to  reflore,  his  fuperiour  \sxA\  re- 
ftore.  And  forafmuch  as  it  hapneth 
fometime,  that  after  the  return  L:f  the 
beafts  is  av/arded  unto  the  diftrainor, 
and  the  party  lb  diftrained,  afcer  that 
the  beafts  be  returned,  doth  replevy 
them  again,  and  when  he  feeth  the 
diftrainor  appearing  m  tne  court 
ready  to  anfwer  him,  doth  make  de- 
fault, whereby  return  of  the  beafts 
ought  to  be  awarded  again  unto  the 
C  c  3  diftrainor. 
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quod  quam    ctto    adjiiduaium  fuerit 
retornum  averionnn    dijhingi'nti  per 
breve  de  judlciof  inandetur  'vicecomiti^ 
quod  retornum   habere  fac'iat  d'ljirhi- 
genii  de  averiis,  in  quo  hrev'i  injeratur.^ 
quod  vicecom'    ea   non   deliberct  fine 
brevt^  in  quo  fiat  ment'w  de  judiclo  per 
jiifiic'  redaif  :  quod  fieri  non  poterit, 
nifi  per  breve  quod  exeat  de  rotulis 
jujiic'-i    coram    quihus    deduct'   fuerit 
loquela  ('i6).      Cum  igitur   dijirioius 
adierit  jujlic\  et  petierit  avsria  fua 
iterum  fibi  replegiar:^  fiat  ci  breve  de 
judicio  (17)5  quod  vie'  (capta  fccuri- 
iate  de  profit quendo^  et  ctiam  de  ave- 
riis  fieu  catallis  r£tornand\  vei  eorum 
precioi,  Jj  adjudicetur  retornum)  deli- 
beret  ei  avcria^  vel  catalla  prius  re- 
tornata :    et  attachietur  iile    qui  di- 
Jirinxit  ad  veniend'  ad  cerium  diem 
coratn  jujlic\  coram   quihus  placituvi 
deducatur  in  prafientia  partium,    Et  fii 
iterato  ille^  qui  *  repicgiaverit  averia^ 
fecerit  defiaitam^  vel  alia  cccafitone  ad- 
judicetur   retornwm    dijirulionis   jam 
bis  replegiat\  renaneat  dijiriciio   ilia 
in     perpetuum     irrepbgiabilis    (18). 
Sedfii  de  novo.,   et  de  nova  cauja  (19) 
fiat  difiri£lio^  de  nova  diJiriSiione  fier- 
vciur  proafius  fiupradiclus. 
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diftrainor,  and  fo  the  beafts  be  replcr- 
vied  twice  or  thrice,  and  infinitely, 
and   the    judgements    given    in   the 
king's  court  take    no  efFe6l  in  this 
cafe,  whereupon  no  remedy  hath  beeji 
yet  provided ;  in  this  cafe  fuch  pro- 
cefs  fhall  be  awarded,  that  fo  foon  as 
return  of  the  beafts  jGball  be  awarded 
to  the  difl-rainor,  the  (herifF  (hall  be 
commanded   by   a    judicial   writ  to 
m.ake  return  of  the  beafts   unto  the 
diftrainor;  in  which  writ  it  (hall  be 
exprelibd,  that  the  flieriff  (hall  not 
deliver  them   without   writ,   making 
mention  of  the  judgement  given  by 
the  juftices,  which  cannot  be  without 
a  writ  iffuing  out  of  the  rolls  of  the 
faid  juftices  before  whom  the  matter 
was   m.oved.      T  herefore   when  he 
cometh  unto  the  juftices,   and  de- 
fireth  replevin  of  the  beafts,  he  ftiall 
have  a  judicial  writ,  that  the  fherifF 
taking  furety  for  the  fuit,  and  alfo  of 
the  beafts  or  cattle  to  be  returned,  or 
the   price    of    them    (if    return    be 
awarded)  fhall  deliver  unto  him  the 
beafts  or  cattle  before  returned,  and 
the    diftrairjor  {hall   be  attached   to 
come   at   a   certain   day  before   the 
juftices,  afore   whom  the   plea  was 
moved   in    prefence   of  the   parties. 
And  if  he  that  replevied  make  default 
again,  or  for  another  caufe  return  of 
the  diftrefs  be  awarded,  being  now 
tv/ice  replevied,  the  diftrefs  fhall  re- 
main irrepleviable ;  but  if  a  diftrefs 
be  taken  of  ncv,-,  and  for  a  new  caufe, 
the  procefs  abovefaid  fhall    be   ob- 
ferved  in  the  fame  new  diftrcis. 


(ibH./.f.i.  Rej^ifl.  S3.  Dyer,  iSS.  2  H.  6.  15.  8  Ed.  3.  71.  9  K.  6.  42.  Fitz.  Return  des 
Avtrs,  35.  Cro.  Car.  594..  Dy-r,4i.  59.  Kc!.  93.  26H.8.  6.  21H.7.28.  izH.7.4.  I4H,7.6. 
Dyer,  2S0.  Fitz.  Return  dcs  Avers,  6.  15.  18,  19.  24.  26.  37.,  33,  34,  35. 

(  ' )    ■$«''^  do]:i:ni  feod-.ru7n  ctfiringentes  tenenies  fii:os,  &c.] 
Fleta,li.z.  C.37.        In  this  preamble  is  the  miichief  fet  down,  that  was  at  the  ccm- 

mon  law  before, the  making  of  this  adl. 
Mirror,  cap.  5.  The  Mirror  vvirhoiit  caiifc  doth  finde  great  faidt  with  this  adl, 

?  5-  whic!;  you  ir.ay  read,  and  being  of  no  ufe   r.eed  not  here  to  be- 

inferted. 
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(2)  Ad  comitaium  -vel  al'tam  curiam  hahsnUm  potcjlaiern  placitandi 

i't  "vctito  }iamioJ\   De 'vctito  namio,  of  a  forbidden  or  uniuil  taking,  VjdeMarlebr. 
ard  io  not  underdood  of  a  taking  in  withernam,  for  that  is  a  (ull  "P-  ^*- 
and  no  forbidden  taking,   as  in  another  place  I  have  proved  more 
at  large. 

(3)  y el aliam  curiam. '\    So  as  lords  of  hundreds,  w.apentakes,  Marlbr.ubl  Ai- 
&c.  may  have  power  to  hold  plea  of  replevin,  kz.  pra  F.N. 8.73.6. 

(4)  Di/ad'-joca/tt,  Scc.'\    That    is    difcl.-iim,   whereof  the   conrt  '•'■N  B.  70.  b. 
bein^  no  court  could  have   no  conufans,  bec.iufe   it  concerned 

free -hold. 

(5)  ^od  cum  hujnfmodi  domini  in  com*  ijcl  hujufmodi  curia  juffi-- 
ciam  dc  huji/fnodi  ien?r.tibiis  fuis  conjiqui  non  pr/funf-,  i^c.  concedatur 
illis  breve  ad po»end'  loqueV  illart  coram  jujiiciariisy  &c.]  Failer  of 
juitice,  is  ever  a  good  caufs  to  remove  the  plea. 

(6)  Ad poTicnd' Icquelam.']    The   writ   oi  pone   doth    lye   when  ? Jf^a  ubi  fupra. 
there  is  a  replevin   depending  by  writ  oat  of  the  chancery,  the  R^'^-ftg^"* 
plaintife  or  defendant  may  remove  the  plea  by  zpcne;  ai;d  if  the      "'°'  '        " 
plea   be  depending  in  the  county,   the  plaintife  may  remove  the 

fame  without  caufe,  but   the  defendant  cannot  remove  it  without 

caufe,  and  that  caufe  mufc  be  put  in  the  end  of  the  writ.     And  if 

it  be  upon  this  ftatuve,  the  words  be,  ^ia  pradiH''  B.  cepit  averia  Reg'-'^-  ubifap. 

preediii'  in  feodo  fuo  pro  conjuetiidinibus  ei  fer-uiiiis  ut  dicitur,  which 

are  the  very  exprcffe  words  of  this  aft. 

And  when  the  plaint  is  in  the  county  b/  writ  or  without  writ, 
or  in  the  court  of  any  other,  the  fame  may  be  removed  by  a  writ 
of  recordari  fac'  loquslam. 

And  if  the  plaint  be  in  the  county,  the  plaintife  may  remove  the 
fame  without  caufe,  as  hath  been  fald;  but  the  defendant  cannot 
remove  it  (as  hatl,  been  faid)  without  caufe.  But  if  the  plaint  be 
ia  the  court  of  any  other,  neither  the  plaintife  nor  defendant  can 
remove  the  plaint  without  caufe,  for  the  prejudice  that  may  come 
thereby  to  the  lord. 

(7)  ^'^d  non  ptrmijtt  aliquod  placitum  po::i  coram  jujiic''  ad  ps-  F.N.B.  70.  a. 
titiontm  dejender.tis.'\  This  muH  be  underuood  wit'iout  caufe  fhew-  Regift-  83. 
ed,  for  by  the  common  law,  the  defendant  for  caufe  Ihewed  might 

remove  the  plaint. 

(8)  Potius  aSlcr  Jive  querens  quam  defendefis.'\    In  truth  the  de- 
fendant by  making  avowry  doth   become  ador,  and   fnal!   have 
judgement  given  for  him,  and  after  avowry  he. fhall  not  have  a 
protection  caft  for  him  no  moie  then  a  plaintife  ihall,  becaufe  he         [  340  J 
is  become  an  aftor,  and  not  meerly  a  defendant.  5  H.  5.  5. 

(9)  Et  ut  in  certo  JInt  jujiiciarii,  Siz,'\  It  was  a  doubt  before 
this  aft,  within  what  limitation  of  time  an  avowry  might  be  made, 
and  by  this  aft  it  is  provided,  ^cod  rationabilis  dijfriclio  poterit 
advocari  de  feifina  antecejjbrum,  vel  pradecejjorum  fuorum  a  tempcre 
quo  breve  nov^  dijfei/ime  currii;  which  limitation  in  an  affifc  ap- 
peareth  before  in  W.  i.  cap.  38.  which  was  po^  primam  transfre- 
taticnem    regis  H.  3.   in    Vafconiam,  in  the  fift  yecr  of  his  raign.   5  H.  ;. 

But  this  limitation,  both  in  the  affife  and  in  the  avowry,  is  altered  ^^-  i-  cap.  38. 
by  a  latter  llatute.  3^  H.  8.  cap.  3. 

(10)  Kon  folumpiodo  plegics  de  prcjequendo,  iffc.  fed  etiam  de  a've-   Fleta,li.  2.C.38. 
riis  retornandis,  C5V.]     If  the    fherife  retorn   infufficient  pledges,  Regift.  Judic.  4. 
they  are  no  pledges  within  this   ftatute,  and  in    that  cafe   the  ^"-6.15. 
ftierife  fhall  be  charged  by  this  act,  as  if  he  had  taken  no  pledges 

a;  all, 

C  c  4  If 
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If  the  retorn  of  pledges  be  upon  a  writ  of  replevin,  then  if  the 
plaintife  be   nonfute,  &:c.  if  upon  the  writ  de  retorno  habendo,  the 

8  E.  3.  7a.  ftierife  retorn  averia  eloiigata,  12 c.  the  plaintife  may  have  a  writ 
39  £.  3.  iS.         to  have  retorn  of  the  beaiis  of  the  pledges.     But  if  the  deliverance 

were  by  plaint,  bccaufe  in  that  cafe  the  pledges  do  not  appear  to 
the  court,  the  plaintife  can  have  no  fuch  writ. 
^  h'  ^  ^^      <?         ^^^  ^^  upon  the  writ  to  have  retorn  of  the  beafts  of  the  pledges, 

9  ,  .42.     4  .    j.^g   fherife  retorn  nihil,  then  may  the  plaintife  have  a  yczW /^f/«j 

againll:  the  flierife,  quod  reddat  ei  tot  wveria,  or  tot  catalla;  and  that 

which  hath  been  faid  of  the  flierife,  is  to  be  intendedof  the  bailife 

of  a  franchife. 

(11)   Et  Ji  lion  haheat  bah~jus  unde  reddat,  reddat  fuperior  fuus.'\ 

Vide  Simile,  44  E.  3.  13.    P''ide  52  H.  3.  Lellatute  del  Efchequer. 

Vide  2  H.  6.  cap.  10. 
34E.  I.  Judge-        (12)   Dcfahamffcerint,  &c.]   At  the  common  law,  if  the  plain- 
'"^h'  \^^'  ^^^"  ^"^  '■''^  replevin  had  been  nortfiue  either  before  or  after  vcrdift, 

3+    •  o-  37-         the  def(  ndant  that  diilrained  fhould  have  had  retorn,  but  not  irre- 

pleviiable,  foas  the  plaintife  after  nonfute  might  have  had  as  many 
19E.  2.  Rep!.25.  replevins'  as  he  would,  which  was  vexatious  and  mifchievous;  for 
6  E.  3.  37.  remedy  whereof,  this  ad  doth  rcftrain  the  plaintife  from  any  more 

24E.  3.  71.  replevin  after  nonfute,  but  giveth  a  writ  of  fecond  deliverance, 
21  ii.  4.  6.  whereof  we  fhall  fpeak  in  his  proper  place. 

u  E.  2.  Ret.  des  If  the  writ  of  replevin  doth  abate  for  want  of  form  in  default 
avers 31. 10 E. 2.  of  the  clerk,  the  defendant  fliall  not  have  retorn  at  all;  but  if  it 
jbid.  5.  41  E.  3.  abate  for  matter  apparant  by  mifinformation,  or  other  default  of 
ib'  20'  Vh  e'  '^^  plaintife,  the  defendant  iliall  have  retorn,  but  not  irre- 
2,'3.27H.'6.'3.    plevifable. 

43  E.  3.  10.  Bat  if  the  dtfcncant  doth  plead  a  plea  to  the  writ,  and  the 

49  E.  3.  24.  plaintife  conftfleth  it,  then  the  plaintife  fhall  have  retorn,  but  not 
*  H  6  8'^'  irreplevifable,  for  the  plaintife  may  have  a  new  writ  of  replevin; 

34  H.  6.  37.'        ^'^^  ^^^^  ^^  onely  giveth  remedy  in  cafe  of  nonfute. 

12  H.  7.  4,  '5.  But  if  the  plea  to  the  writ,  or  any  other  plea  be  tryed  by  verdift, 

13  H.  y.Retoine  or  judged  upon  a  demurrer,  retorn  irreplevifable  fhall  be  awarded, 
des  avers  mifre-    a^d  no  new  replevin  fliall  be  granted,  nor  any  fecond  deliverance 

Serthrauthori-  ^^  ''^'^  ^*^'  ^^^  ^^^  ^^  ^^^'"^  ^^^"  ^^''^)  "P°"  ^  nonfute. 
ties  next  before         (13)   -Averia /ic  retomata.']  Note  neither  court  baron,  nor  county 

concerninjj  thefe  court,  nor  any  court  that  is  not  the  court  of  the  king  before  his 

niatters.  jultices  can  award  retorn  irreplevifable. 

emps    .1.    et,         /j,\   In  infinitum.']  Infinitum  in  jure  reprobatur. 
ccs  avers  77  ^  j       j  j  i  '  n    ■% 

,  (15)   Nee  habehunt  judicia,  Sec.']   Here  is  a  maxima  of  the  com- 

L  341  J  mon  law  iniplyed,  -viz.  Judicia  Juum   e^'edum  habere  debmt.     Ju- 
dictum  non  debet  ejje  illuforimn. 
i7E.2.Rep].2i.         (16)   Per  bre've  de  judicio,l£c.  quod  exeat  de  rotulis  jujiic'  coram 

6  E.  3.  37.  quibus  dcduSafuerit  loquela.]   The  writ  of  fecond  deliverance  given 

20  E.  3.  Eftopp.  by  thi>  ad  is  a  writ  judiciall,  as  here  it  appeareth,  and  iflueth  out 

186.  20  ii.  3.  ^j.-  ^^,  record  of  the  replevin  in  which  the  nonfute  was  j  and  re- 

2i^£_?  43  gularly  the  judiciall  writ  ought  not  to  vary  from  the  record,  out 

j6E.  3*.  Aide  of  which  it  iflueth ;  and  therefore  if  after  nonfute  the  flierife  re- 

131.  3  H  6.  9.  torn  anieria  elongata,  and  the  defendant  upon  the  withernam  hath 

^^  H  -  "^8  other  bealls  delivered  to  him,  the  plaintife  is  to  have  his  fecond 

26  H.l  b  Vide  'i'^l^v'erance  of  the  firft  bealls  mentioned  in  the  former  record. 
Mich.  31  E.  3.  (17)   Fiat  ei  bre--ve  de  judicio,  fcc]    The   efFcd  of  the  writ  of 

fo.50.in lib.  meo.  fecond  deliverance  is  here  iet  dowHj  and  appeareth  in  the  Judicial! 

Dier,  36H.  8.  Regiiler. 

Ke^,tfl.Judic.58.  ^j^^ 
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And  this  writ  is  a  fuperfedeas  in  law  to  the  (herife,  that  he  make 
no  retorn  to  the  defendant  upon  the  former  noufute. 

(18)  Et  Ji  iterate,  ilU  qui  replegiamerit  averia,  fecerit  defaltam, 
<vel  alia  occajione  adjadicttur  retornum  dijlriclionis  jam  bis  replegiat*, 
retnaneat  diJiriBio  ilia  in  perpetuum  irreplegiabilis.\  If  the  plaintife 
in  the  fecond  deliverance  by  nonfute,  or  if  the  plea  be  difcontinued, 
or  the  writ  abate,  or  if  he  prevail  not  in  his  fute,  retorn  irreple- 
vifable  fhall  be  granted. 

But  if  retorn  irreplevifable  be  granted,  the  owner  of  the  cattell 
or  other  goods  dilbained  may  come  to  the  defendant  and  offer 
the  arrerages,  &c.  and  if  the  defendant  refufe  to  deliver  the  dif- 
trefs,  the  plaintiie  may  have  an  aftion  of  detinue,  and  by  that 
means  rec  ver  them,  for  they  are  in  nature  of  a  gage. 

(19)  Ssd  Ji  de  ito^ja  cau/a.l  The  fecond  deliverance  muft  be 
brought  for  the  fame  diftreffe,  but  if  the  fame  lord  diltrain  the 
fame  teriant  for  a  rent,  or  other  fervice  behinde  at  another  day, 
or  for  another  caufe,  there  the  replevin  doth  lye,  and  fuch  proceed- 
ing as  is  abovefaid. 


33  Avowry  256. 
Dyer,  30  H.  S. 
41.  b. 


5  E.  a.  Ret.  del 
avers  64.  rcE.2. 
ib.  5.  33  E.  3.ib. 
34.8R.2.ib.  35. 

6  E.  3.  37. 

17  H.  8.  Second 
Deliveancc. 
Br.  15.  PI.  Conv 
82.  b. 

45  E.  3-  9- 
14  H.  4.4. 
33  H.  6.  27. 


CAP.     III. 


7^^  cafu  quando   vir   amifer'it    (i) 

per  defaltam  {2)  tenementitm^  quod 

fuit  jus  uxoris  fua  (3),  durum  fuit 

quod  uxor  fofl  mortem  viri  non  ha~ 

buerit    aliud    recupsrare^   qaam    per 

breve  de  re^o  :  propter  quod  dominus 

rex  jiatuitj  quod  mul'ter  pojl  mortem 

viri  fui  habeat  recuperare  per  brevs 

de  ingre(}u^  cut  ipfa  in  vita  (4)   fua 

contradicere  non  poiuit,  quod  in  forma 

fubfcripta   erit  placi'tandum  (5).     Si 

contra  petitionem  muUeris  tenens  ex- 

cipiatf   quod  habuerit   ingnJJ'um   per 

judicium^    et  compertum  fuerit^   quod 

per  defaltam^    ad  quod  tenens    necejje 

kabet  refponder''.i  Ji  ab  eo  qu^sratur, 

tunc   ulterius   habet  necejje    ojiendere 

jus  Juum^  Jeciindum  formam   brevis^ 

quod  prius  itnpetravit  fuper  virum  it 

uxor  em.    Et  Jiverijicare  poterit  quod* 

habuerit^  vel  habet  jus  in  tenemento 

petitOf  nihil  capiat  mulier  per  breve 

Juum.     ^od  Ji  ojiendere  non  poterit-, 

recuperet  mulier  tenementum  petitum  : 

hoc  obJervatOf  quod  jt  vlr  abfentaverit 

(6)yf,  et  noluerit  jus  uxoris  jua  de- 

fendere^  vel  invita  uxore  fua  reddere 

voluerit^Ji  uxor  ante  judicium  venerit 

*  0  342  J  p^- 


T  N  cafe  when  a  man  doth  Jofe  by 
default  the  land  which  was  the 
right  of  his  wife,  it  was  very  hard 
that  the  wife,  after  the  death  of  her 
hufband,  had  none  other  recovery  but 
by  a  writ  of  right;  wherefore  our 
lord  the  king  hath  ordained,  that  a 
woman,  after  the  death  of  her  huf- 
band, fhall  recover  by  a  writ  of  en- 
try (whereto  Ibe  could  not  difagree 
during  his  life)  which ^ftall  be  j^ead- 
ed  in  form  under- written,  if  the 
tenant  do  except  againft  the  demand 
of  the  wife,  that  he  entered  by  judge- 
ment, and  it  be  found  that  his  entry 
was  by  default,  whereto  the  tenant  of 
neceifity  muft  make  anfwer,  if  it  be 
demanded  of  him,  then  he  fhall  be 
compelled  to  -make  further  anfwer, 
and  to  fhew  his  right  according  to 
the  form  of  the  writ  that  he  purchafed 
before  againft  the  hufband  and  the 
wife.  And  if  he  can  verify  that  he 
hath  or  had  right  in  the  land  de- 
m.anded,  the  woman  fhall  gain  no- 
thing by  her  writ ;  which  tiling  if  he 
cannot  fhew,  the  woman  fliail  re- 
cover the  land  in  demand ;  this  being 

obferved, 
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obferved,  that  if  the  hufband  abfent 
himfelf,  and  will  not  defend  his  wife's 
right,  or  againft  his  wife's  confent 
will  render  the  land,  if  the  wife  do 
come  before  judgement,  ready  to 
anfwer  the  demandant,  and  to  defend 
her  right,  the  wife  fhall  be  admitted. 
Likewife  if  tenant  in  dower,  tenant 
by  the  law  of  the  land,  or  otherwife 
for  term  of  life,  or  by  gift,  where  the 
reverfion  is  referred,  do  make  default, 
or  will  give  up ;  the  heirs,  and  they 
unto  whom  the  reverfion  belongeth, 
{hall  be  admitted  to  their  anfwer  if 
they  come  before  judgement;  and  if 
upon  fuch  default,  or  furrender,  judge- 
ment hap  to  be  given,  then  the  heirs, 
or  they  unto  whom  the  reveriion 
belongeth  after  the  death  of  fuch  te- 
nants, fhail  have  their  recovery  by 
a  writ  of  entry,  in  which  like  procefs 
fhall  be  obferved  as  is  aforefaid,  in 
cafe  where  the  hufband  lofeth  his 
wife's  land  by  default.  And  fo  in 
the  cafes  aforefaid  two  actions  do  con^ 
cur,  one  between  the  demandant  and 
tenant,  and  another  between  the  te- 
nant fhewing  his  right,  and  the  de- 
mandant. 

(Kegift.  232-  6  Rep.  S.  8  Co.  72.  26  H.  8.  2.  Fitz.  Cui  in  vita,  7,  8,  9,  10,  11.  14.  16,  17.  ig, 
20.  2a.  36.  28.  30.  32.  34.  I  Inft.  352.  b.  353.  a.  355.3.  356.  a.  Dyt^r,  298.  315.  341.  Fitz.  Re- 
fceit,  I.  3.  5,  6.  9.  II,  12.  19.  2.7-  30-  32.  139-  ioRep.44.  fEd.  3.  61.  Cro,  Car.  43.  Keilw,  128. 
Rtgil^.  133.  32  H.  8.  c.  28.) 


('j),pi7r<3ta  peit-nti  refpondere  (8),  et 
ins  fimm  defender e  (9),  admlttatur 
71X07'.  Eode.'n  modo  [ii)  Ji  tenens  in 
dotetn^  per  legem  AngliiS^  vel  aliter 
ad  terminum  vita  (ii)f  vel  per  do- 
num  (13)  in  quo  refervatur  reverfio^ 
fecerit  defaltani-y  vel  reddere  voluerit 
(16),  ad?mttantur  bceredes  [^1^)^  vel 
Hit  ad  quss  fpcSfat  reverfio  (15),  ad 
refponfionem  (i7)>  ft  verier int  ante 
indicium  (10).  Et  fi  per  defaltam-f 
vel  reddition'  reddatur  judicium^  tunc 
haheant  hecred\  vel  ilU  ad  quos  fpe£iat 
reverfio^  poji  mortem  hujufmodi  tenen- 
iium-,  recuperare  per  breve  de  ingref- 
fu  (18)  -•  in  quo  chfervetur  ide?n  pro~ 
ce//iiSy  ficut  privdit^'  ejl  in  cafu  ubi  vir 
cuiittat  per  defaltam  tenementum  uxoris 
fua.  Et  Jic  in  caftbus  pradioV  dues 
concur  runt  aiiiones  (19)  una  inter 
priaitcm  et  iensniem^  et  alia  ifiter  te- 
naitein  jus  fuum  oflendente?n  et  pe- 
ter tan.  Vide  20  E  i.  defcnfio  juris, 
ful.  8S. 


10  H.  4.  Di 
Jeil.  7,  30  E. 
Rf  fecit"  128. 
4SE.3.PI.C 
57.  b.  19  E. 
Rcteit  176. 
Z  E.  2.  ib.  I 


(i)  Fir  ami/erzf.]  This  is  to  be  under/lood  of  the  hufband  and 
the  wife,  for  the  huiband  alone  is  not  tenant  to  the  pracipe,  and 
f-  therefore  it  was  the  opinion  of  Hankford,  that  if  the  land  be  re- 
3-^-  covered  againft  the  hufband  fole,  that  after  the  death  of  the  huf- 
-■yj^  band  the  wife  fhail  have  an  aflife  ;  but  Fitzh.  in  abbreviating  this 
\  2.  cafe  faith,  that  it  is  hard  to  be  proved  by  reafon,  becaufe  the  wife 
cannot  be  difieifcd  (during  the  coverture)  but  where  the  hufband 
48-  is  difleifed,  but  of  fuch  a  recovery  flie  cannot  have  a  fw /w -xvVa 
upon  this  llatute  :  but  feeing  the  hufband  was  not  tenant  to  the 
,  praecipe,  this  can  be  no  difcontinuance,  and  therefore  not  like  to  a 
feoffment,  for  that  conveyance  is  corapleat  and  good,  but  fo  is  not 
the  recovery,  and  tliereiore  in  that  cafe  the  wife  may  enter  after 
the  death  of  her  hutb.-ind;  but  when  the  precipe  is  brought  againft 
t!ie  hufband  and  wife,  it  may  be  faid  that  i/zr  amiferit,  for  it  is 
principaUy  liis  aft  or  defiult;  and  therefore  though  the  words 
'.2 ?I.  8.  cap. 28.  of  the  ifamte  of  32  H  8.  be  (fufFcred  by  the  hufband  onejy)  yet 
a  feincd  recovery  againil  the  hufband  and  wife  is  within  that 
ftatute. 

(2)  ?er 
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(2)  Per  de/altam.'l    A  recovery  by  render  is  within  the  equity  49  ^-  3-  23. 
of  this  flatute,  becaufe  it  is  within  the  fame  mifchief;  but  a  re-  5o|-3-7- 
covery  by  aflion  tryed  is  out  of  this  ftatute.                            _  *l^  tiij  firft  part 

It  is  faid,  that  a  recovery  by  default  in  a  ceflavit  again  ft  the  or"  the  Inftituces, 

hulband  and  wife,  doth  binde  the  wife  ;  but  I  hold  the  law  to  the  feel.  675. 

contrary,  onlefle  the  caufe  of  the  ailion  be  juft,  and  then  it  bind-  4-E-2.Cujinvi- 

eth,  as  in  all  other  cafes ;  for  this  ad  giveth  no  remedy,  but  where  "•  *°;  FN.B. 
the  recovery  is  without  title.                                                             .36  H.  6.  Faoxsr 

In  a  quid  juris  clam',  quod  permittat,  z%.{&  oT  TcnK,  fc  ire  facias,  Recoverjay. 

attaint,  &c.  the  wife  upon  default  of   the  hufband  ihall  be  re-  2H.  5.  i*7E.3. 

ceived.  ,  '5-  "9  E.  3.  Re- 

In  a  quare  impedit  againft  the  hu/band  and  wife,   the  wife  (hall  p'^'^-^^pg,*^  " 

not  be  received  upon  the  default  of  the  hufband;  for  the  Record  ^s  E.  i. 

faith,  Infpeda  caufa  confeStionis  Jlatitti  manifefte  liquet ^  qucd  non  eft  Coram  rege. 

in  caju  confimiii ;  for  the  huftjand  may  prefcnt  alone.  Ceftria.  Brad. 

(3)  *  ^odfuirit  jus  uxoris  fua.'\  This  is  intended  of  a  fee-Cm-  ^f^-fj^l^^ 
ple.'forfo  isy;.'j  regularly  taken;  and  this  acl  faith,  that  the  wife  62?Lib!6.fbLli 
had  no  recover)'  but  by  a  writ  of  right,  which  none  can  have  but  Ferrers  cafe, 
tenant  in  fee-firr.ple,  and   fo  one  part  of  this  ad  doth  expound      *  [  ^43  J 
another;  and  for  tenant  in  taiie  (reduced  formerly  (as  hath  been 

faid)  at  this  parliament  to  a  divided  and  particular  ellate)  and  for 
tenant  for  life  provifion  is  made  ia  the  next  chapter  by  a  qucd  ex 
deforceat,  as  fliall  be  declared  when  we  come  thereunto;  for  tenant 
in  taile,  2nd  tenant  fo;  life  are  out  of  the  letter  of  this  ftatute,  be- 
caufe they  could  have  no  writ  of  right;  and  yet  if  the  hufband  and 
wife  feifed  in  the  right  of  his  wife  for  terme  of  h^r  life  lofe  in  a 

frtecipe  quod  reddat  b\  default,  and  the  hulband  die,  the  wife  (hall  '*^'  3-  3^.  39* 

have  a  cui  in  'uita,  for  this   is,  as  it  were,  a  demife  made  by  the  Avowry*!--.^* 

hulband,  for  otherwife  (he  (hould  be  without  remedy,  for  (he  cannot  2  e.  4.  13.^' 

have  a  quod  ei  deforceat,  as  (hall  be  faid  hereafcer.  F.N.B.  156. 

If  lands  during  the  coverture  be  given  to  the  hufband  and  wife,  7  £•  3-6- 

and  their  heirs,  this  xsjus  uxoris  within  this  ftatute.  ^    '  ^'  '9« 

(4)  Cui  ipfa  in  vita.]   Sir  William  Herle  faid,  that  he  had  feene  5  E.  3.  58. 

in  auncient  time,  that  where  the  hulband  aliened  the  right  of  his  See  the  firft  part 

wife,  (he  had  no  other  recovery  but  by  a  writ  of  right,  yet  I  finde  °^^*"'*  Imlituces, 

in  Bradon  and  Fleta,  that  a  cui  in  vita  in  their  times  lay  upon  the  Bradh^^V 

alienation  of  her  hufband.  -21.  b.  Fleta, 

(5)  ^odinformafukfcripta  erit  placitand'.']    If  the  tenant  doth  I-  s-c.  54.  36. 
plead  in  barre  the  recovery  by  default,  he  muft  averre  the  title  of  Cuftumier  de 
his  writ,  whereupon  if  ilTue  be  taken,  and  found  for  the  tenant,  the      ."e"'."!-*"" 
demandant  fhall  take  nothing  by  her  writ,  and  if  it  be  found  for  ^2  E.4!  -c. 
her,  (he  (hall  recover  the  land.  24  H.  S. 

(6)  Hoc  obj'ervato  quodji'vir  ab/entaverit.']  This  ad  having  be-  Pleadings  Br. 
fore  given  the  wife  a  cui  in  'vita  after  the  deceafe  of  her  hufoand, 

doth  by  this  branch  give  her  a  remedy  upon  the  default,  or  red- 

dilion  of  her  hulband  in  his  life  time  to  defend  her  right,  fo  as  (he 

fhould  not  be  driven   to  a  reail  adion  after  the  deceafe  of  her 

hulband,  and  this  receit  to  the  wife  is  given  by  this  ad,  which  (he  »  Reglft.  F.N.B. 

could  not  have  at  the  common  law.  19.  g- 

*  This  ad  doth  extend  to  courts  that  be  not  of  record;    as  if  Mich.iSE.  i.in 

hulband  and  wife  be  fued  in  a  court  baron  by  writ  of  right,  &c.  xh^imas  ce 

upon  the  hu(bands  default  the  wife  (hall  be  received.  Mjws  cafe. 

Upon  Jeini  pleder  of  ihe  huftjand,  the  wife  (hall  not  be  received  33H.  6.  ar. 

by  the  opinion  of  Prifot:  but  it  b  refolved  in  8  E.  2.  to  the  con-  ^'■'^^  ^3  R-  -• 
trary;  yet  I  hold  the  law  With  Prifot;  a^poa  a.  nient  dedire,  and  a  *^*/Jji9^'*" 

"'^'^  4E.3.rcccit46. 
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^  5E.  2.  receit 
165.  See  thi;firft 
paitof  thiilnfti- 
tutcs,  fe<Sl.  66S, 
669.  675. 
Lib.  ii.foi.  39. 
Metcalfes  cai's. 

12  Air.  31. 

22  E.  3.  recek 
139.  17  E.  2. 
ibid.  173. 
«^  22.Afl".  II.  22. 
2aE.  3.  ag. 
'.  II.  4.  2. 
<•  joE.  3.  27. 
12  E.  3.  receit 
139.  14  E.  3. 

]h.  139. 29  Air. 
36. 3SE.  3. 23. 

3  H.  4.  18. 
34  H.  6.  receit 
73.  22  H.  6.  I. 
a  E.  4.  i6. 
3"  n.  6.  19. 
77  U.  6.  I. 
3  H.  6.  5S.  20. 
ji  H.  6.  51. 
J I  H.  4.  3. 
3H.  4.  13. 
22  H.  6.  I. 
14H.  6.  I. 

*  [  344  ] 

7  H.  4.  i6. 
2H.  4.  2.  7E.3. 
32.  2S  E.  91. 
20  E.  3.  reccit 
16.  2aAnr.27. 
9E.  3.  12. 
20  H.  6.  37. 
Fird  part  of  ihe 
Jnftitutes,  fcft. 
665.  668,669. 
42Afr.4.  3E.3. 
receit47.  19E.  3. 
ib.  15.  loE.  3. 
51.  9E.  4.  16. 
■[  10  E.  3.4. 
12  R.  2.  receit 
97.  iS  £.  3. 

32,  33- 

*  5  E.3.  age  61. 
24E.  3.68. 
20 H.  6.  23. 
loE.  3.  27. 
10  E.  3.  32,  33. 
31  E.  5.  receit 
126.  II  E.  3. 
ib.  119.  48  E.  3. 
25.  2E.  4.  27. 

i7Air.  41. 

22  Afl'.  ]  3. 

23  E.  3.  21. 
9E.  3    17. 

38  E.  3.  10,  II. 
12  AfT.  41. 
25  E.  3.40. 
i4E.  3.  proce- 
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nihil  dicit  Hue  feme  fhall  be  received  within  the  purview  of  this  As- 
tute, 4  E.  3.  receit  46. 

(7)  4?/  uxor  ante  judicium  'venerit-l  ^  It  is  to  be  obferved,  Firft, 
that  the  time  of  the  receit  is  when  judgement  fhould  be  given. 
2.  It  is  to  be  underftood  de  pri?tcipali  judicio,  as  in  an  admeafure- 
ment  of  pallure  judgement  is  given  that  admeafurement  fhall  be 
made,  and  if  after  admeafurement  made  and  retourned  the  baron 
makc-th  default,  ilie  wife  fliall  be  received  before  the  principal! 
judgement  given. 

'  And  fo  in  an  afTife  of  mordaunc'  again!!:  the  hufband  and  wife, 
if  the  afTife  be  awarded  by  default,  if  after  the  baron  make  default 
before  the  princlpall  judgement,  the  wife  may  bee  received  ;  and 
fo  in  tJie  aflife  of  novel  difleifin, 

^  And  albeit  fhe  come  not  at  the  time  of  the  default,  yrt  if  fhe 
come  before  judgement  fhe  fliall  be  received,  and  fo  of  him  in  the 
reverfion  or  remainder,  and  fo  if  default  be  made  at  the  ;///?  prius, 
receit  may  be  prayed  in  bank,  for  the  juftices  *  ai  itiji  prius  have  no 
power  to  allow  the  receit,  but  the  fafe  way  is  to  pray  it  there. 

In  an  affife  the  hufband  and  wife  plead  a  record  and  faile  thereof, 
the  words  of  an  aft  made  at  this  parliament,  cap.  25.  be,  Habtat* 
pro  diJfeiRiore  abfque  ulla  recognitioite,  and  yet  the  wife  fliall  be  re- 
ceived in  that  c  fe  upon  the  default  of  her  hufband,  for  the  words 
he  a/'/'q-ue  ulla  recognitione,  that  is,  of  the  recognitors  of  the  aflife, 
and  not  abfque  ulla  receptione,  iffc. 

Al  brief e  de  enquirer  pur  ivajle  le  fev:  ferra  rccei-ve,  nics  apres  le 
ivafie  tro've  fur  le  bricfe  d^ enquirer  pur  n.'jajie,  el  ne  ferra  rccei'ue,  car 
ferra  incorrjenient  que  le  fern  trier'  le  matter  de  novel. 

(8)  Par  at  a  petenii  refpondere.'\  And  in  refpedt  of  this  word 
\paraia'\  tenant  by  receit  ought  alvvay  to  appeare,  for  upon  any 
default  mad?,  judgement  fliall  be  given, 

Littleton  faith,  that  in  every  cafe  that  the  wife  is  received  for 
defiulc  of  her  hufband,  flie  fhall  plead  and  have  the  fame  advan- 
tage in  pleading  to  defend  her  right,  as  if  fh'e  were  a  fern  fole 
(fee  the  firft  part  of  the  Inftitutes,  left.  665.  668,  669).  But  fhe 
cannot  after  receit  levy  a  fine,  for  that  \  were  not  to  defend,  but 
to  give  away  her  right,  bat  he  in  the  reverfion  that  is  received 
may  confeffe  the  adtion. 

*  The  wife  after  fhe  is  received  fliall  have  her  age,  or  pray  in 
aide,  though  the  words  of  this  afl  be  parata  petenti  rcfpojidere,  that 
is  to  be  underftood,  that  when  fhe  ought  to  plead  by  law,  then  llie 
fhall  be  ready  to  plead. 

The  wife  after  fhe  be  received  fhall  vowch  and  plead  all  man- 
ner of  pleas,  and  take  all  other  advantages,  which  fhe  and  her 
hufband  might  have  done,  and  fpecially  fuch  pleas,  as  trench  to 
the  mifchicfe  of  the  warranty. 

(9)  Etjusfiium  defendere.'\  This  right  muft  be  intended,  which 
the  wife  had  in  the  lands  in  demaund  at  the  time  when  the  praecipe 
was  brought  againft  her  hufband  and  her,  and  not  at  the  time  of 
the  receit,  for  if  a  pracipe  be  brought  againft  her  and  her  hufband, 
and  after  the  hufoand  and  wife  levy  a  fine,  and  after  the  hufband 
make  default  after  default,  albeit  the  vyife  hath  no  right  in  the 
land  at  this  time,  yet  may  flie  pray  to  be  received  for  the  right 
which  fhe  had  at  the  time  of  the  originall  purchafed,  which  in 
judgement,  and  by  prefervation  of  law,  as  to  the  demandant,  fhall 
be  iuppofed  to  continue  in  una  et  cedent  fiatu  in  the  tenancy  as  tc- 

♦  nant 


dendci 
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nant  in  law  without  any  change  or  alteration  of  the  eftate,  not- 
witfeftanding  any  aft  done  by  the  tenant. 

This  alfo  is  to  be  underftood  not  onely  of  a  tenancy  in  deed,  but 
alfo  of  a  tenancy  in  law,  for  if  the  hulband  and  wife  be  vowched, 
the  wife  upon  the  default  of  her  hulband  (hall  be  received,  and  yet 
(he  can  have  no  cut  in  vita  in  that  cafe  according  as  this  atSl 
limits. 

The  words  he  jus  fuum  dcfendere,  and  therefore  ftie  being  not  to 
all  intents  a  feme  fole  cannot  confeffe,  nor  render  the  aftion, 
but  he  in  the  reverfion  that  is  received  may  confeffe,  or  render  the 
aftion. 

(10)  EsJern  modt  fi  ienens  in  dot  em,  fer  legem  Anglia,  vel  aJiter  ad 
terminum  'vita,  'vtl  per  donum  in  quo  rejirvatur  reverjio  fecerit  defal- 
Utm  vel  reddere  I'oiuerit,  admittantur  haredes  •vel  illi  ad  quos  fpcdat 
re^-verjio  ad  rejponfionem,  fe  'vetierint  ante  judicium.^  It  appeareth  by 
Brafton  who  wrote  before  this  ftatate,  that  he  in  the  reverfion 
fliould  be  received  by  the  common  law,  for  he  faith,  Poterit  etiam 
quis  itttroi-e  in  'vuarrantiam,  et  fe  nen  focetur  ad  ivarrantum  ad  pro- 
prii  juris  tuiiionsTft,  utfi  quis  tenuerit  ad  -vitam  fuam,  Jictit  mulier  nomine 
doiis^  vel  alio  mcdo,  vel  ad  terminum  terram  aliquant^  qua  poji  vitam 
niel  terminum  revsrj'ura  ejjet  ad  dominum  prcprietatis,  Ji  fe  in  fraudem 
et  exbteredatibnem  ipjius  permi/erit  implacitari  ah  aliquo  cum  pojjit  do- 
minum  prcprietatis  indc  vocare  ad  ^warrantum  ad  defenjionem  fuam,  hoc 
emijerit ;  bene  poterit  domimis  ille  proprietatis,  cum  Jibi  viderit  exinde 
fericulim  imtninere,  comparere  per  fe,  etft  non  vocetur,  inirare  in  avar- 
rantiam  ad  fuii  proprii  juris  defenjionem  ;  cum  melius  et  utilius  ft  in 
tempore  occurrere,  quam  pojl  catfam  vulneratam  qucerere  remedium,  et 
maliciis  hominum  obviare. 

Upon  the  recovery  againft  fuch  a  particular  tenant  he  in  the 
reverfion  was  driven  to  his  writ  of  right,  but  he  in  the  remainder 
was  without  remedy,  if  he  never  had  feifin  ;  fee  the  firft  part  of  the 
Inftitutes. 

(11)  Eodem  modo.  ]  Though  it  be  faid  here  eodem  modo,  in  the  fame 
manner,  yet  it  is  not  in  the  fame  manner  to  all  purpofes,  for  the 
wife  upon  the  default  of  her  hufband  fhall  be  received  without 
Ihewing  any  caufe.  But  fo  fhall  not  he  in  the  reverfion,  and 
therefore  it  is  not  ecdem  v.odo  in  that  refpeit,  and  the  reafon  of  the 
diverfity  is,  for  that  the  feme  is  party  to  the  aclion,  and  affirmed 
tenant  by  the  bringing  of  the  praecipe,  but  he  in  the  reverfion  is  a 
meere  llranger  to  the  adion,  and  therefore  ought  to  ihew  caufe 
liow  the  reverfion  is  in  him. 

But  as  to  age,  he  in  the  reverfion  fhall  have  the  fame  in  the  fame 
maimer,  as  the  wife  fhall  have  it,  the  demandant  Ihall  count  of  new 
againft  the  wife  that  is  received,  and  eodex  modo  againfl  them  in 
reverfion  or  remainder, 

(12)  Si  ienens  in  dctem  vel  aliter  ad  terminum  vitee."]  In  a  writ 
brought  againft  a  feme  gardein  in  chivalry  and  her  hulband,  the 
wife  fhall  not  be  received  for  the  default  of  her  hufliand,  for  it  is 
out  of  the  words  of  the  flatute,  and  the  hufband  hath  power  to 
alien,  or  lofe  the  chattell. 

(13)  Fel per  domn.'\  This  is  to  be  underflood  of  a  tenancy  in 
taile,  apres  pojfibilitie  de  ijfue  extinil,  and  not  of  an  efi;ate  in  taile 
generall  or  fpeciall,  for  upon  an  eflate  in  taile  no  receit  is  given 
by  this  aft,  becauff  it  is  an  inheritance  which  may  continue  for 
ever. 
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(14)  Adtnittantur  haredes.'\  *  By  colour  of  thefe  words,  the 
heire  apparent  of  tenant  in  taile  making  defauii,  &c.  hath  been 
admitted,y?rt'  non  eji  lex,  quia  nullus  eji  h aires  'vi'Vintis. 

(15)  Ad  quos  fpe&at  re-verjio-l  He  mull  Jiave  a  reverflon,  and 
not  onc'y  a  condition  or  poflibility. 

A  wife  being  tenant  for  'ife  is  received  upon  the  default  of  her 
hufband,  and  after  makes  default,  he  in  the  reverlion  Ihall  be  re- 
ceived ;  and  fo  note  a  receit  upon  a  receit;  and  fo  if  a  baron  and 
feme  be  received,  and  after  the  baron  make  default,  the  feme  fhall 
be  received. 

If  an  infant  make  a  leafe  for  life,  though  the  leafe  be  defeafible, 
yet  upon  the  default  of  the  leiTee,  he  {hall  be  received,  and  fo  it  is 
of  a  leafe  by  baron  and  feme. 

One  may  be  received  by  attorney  by  a  fpeciall  writ  affirming 
infirmity,  and  the  words  of  ti;e  ftatute  are  generall. 

In  a  precipe  the  terant  maketh  default,  &c.  he  in  the  reversion 
prayeth  to  be  received,  and  iTieweth  that  he  let  the  land  to  the  te- 
nant and  another  tor  life,  and  the  demandant  was  driven  to  main- 
tain his  writ. 

If  tenant  for  life  pray  in  aide  of  him  in  reverficn,  and  he  refufe 
to  joyne,  and  after  tenant  for  life  maketh  default,  &-c.  he  in  rever- 
fion  fhall  not  be  received,,  becaufe  he  retufed  to  joyne,  but  if  he 
had  joyned,  and  after  the  tenant  make  default,  he  Ihould  have  been 
received. 

Regularly  for  a  reverlion  created  hanging  the  writ  there  fhall 
be  no  receit:  but  if  the  kflee  make  the  writ  good,  there  fliall  be 
a  receit :  as  if  a  precipe  be  brought  Hgainfc  B.  that  haih  nothing, 
and  the  terre-tenant  make  a  leafe  for  life  to  B.  he  fi"iall  be. 
received. 

*  If  tenant  for  life  be  impleaded,  and  furrender  hanging  the 
writ  to  him  in  reverfion,  he  fhall  be  received,  and  yet  he  hath  na 
reverflon  in  him,  etjic  in  finiilibiis. 

''  If  a  rent  be  demaunded  againft  tenant  for  life,,  lie  in  the  re- 
verfion or  remainder  fliall  be  received  by  the  equity  of  this  lla- 
tute^  albeit  thev,  ords  be,  ad  quos  Jpct'iat  re-vertio,  yet  he  in  the 
remainder  upon  default  of  tenant  for  life,  fhall  be  received,  for  he 
is  in  the  fame  mifchiefe. 

The  king  ihall  not  be  received,  for  he  cannot  become  tenant, 
nor  be  //;  loco  tenentis.  4  E.  3.  38.    25  E.  3.  47. 

"^  It  is  not  necefiary,  that  he  that  prayeih  to  be  received  hath  the 
immediate  reverfion  ;  for  if  a  leafe  for  life  be  made,  the  remainder 
for  life,  he  in  the  reverfion  fhall  be  .received;  ib  it  is  where  the 
reverfion  is  graunted  for  life,  he  in  the  leverfion  in  fee  may  be 
received:  but  if  he  th?.t  hath  the  meane  efiate,  and  he  in  the  re- 
verfion or  remainder  in  fee  pray  to  be  received  at  one  time,  he 
that  hath  the  immediate  particular  efcate,  in  refpeit  of  the  proxi- 
mity ihall  be  received,  but  if  he  be  received  and  make  default,  he 
in  the  reverfion  in  fee  fliall  not  be  received. 

(16)  Fecc'it  defaltam  aiel  reddcie  I'ohurit.)  ^  Feynt  pleder  was 
not  (as  hath  been  faid)  within  this  act,  but  is  remedied  by  a  later 
flatute,  in  cafe  of  him  in  reverfion. 

■=  But  a  nient  dedire,  and  a  nihil  dicit  are  (as  hath  been  faid)^ 
within  the  purview  of  this  act,  both  for  him  in  tlis  reverfion,  «nd 
the  s\\'ic  alio,  for  they  ais  in  equail  mirchiefe. 
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If  the  appearance  of  the  tenant  be  recorded,  and  after  he  depart 
in  defpight  of  the  court,  he  in  the  reverfion  Ihall  be  received,  for 
judgement  is  to  be  given  upon  the  default. 

(17)  Ad  refponfionem.'\  '  That  is,  when  the  time  come  when  by 
law  he  ought  to  anfwer,  and  therefore  he  fhall  have  his  age,  or 
pray  in  aide,  &c. 

K  yidepatut.  de  anno  20  E.  I.  where  he  that  prayeth  to  be  re- 
ceived, before  his  receit  ftiall  finde  furet)%  &c.  and  the  ftatute  of 
13  R.  2.  cap.  17.  to  that  purpofe,  but  thofe  ftatutcs  extend  not  to 
a  feme,  that  is  to  be  received  in  default  of  her  hufband,  becaufe  (he 
is  party  to  the  writ,  but  to  him  in  the  reverfion  or  remainder,  that 
is  a  ftranger  to  the  writ,  et  --ccnit  a  latere. 

(18)  ''  Pojl  mortem  hujuftnodi  tenentiujn  recuperare  per  hreve  de 
grejju,  &c.]  This  is  underftood  of  a  writ  of  entry  ad  communem 
legem,  which  is  a  fpcedler  remedy,  then  a  writ  of  right,  and  the 
demandant  fhall  count  upon  a  demife  according  to  the  writ  and 
ufuall  forme,  and  if  the  tenant  traverfe  the  demife,  the  demandant 
fliall  maintain  his  count  by  the  recovery  by  default. 

( 19)  Et  fu  in  cnfiibus  pradiSlis  duts  conrurrunt  aSiones."]  For  in 
thefe  cafes  tlie  tenant  fhall  fhew  his  right  accordiag  to  the  forme 
of  the  writ,  whereupon  he  recovered,  even  as  the  tenant  fhall  doe 
io  the  cui  in  'vita,  upon  the  former  part  of  this  aft,  and  therefore 
this  branch  faith,  Diue  concurrunt  adicncs,  'viz..  the  writ  of  entry 
upon  this  aftion,  and  the  former  writ,  whereupon  the  recovery  was 
by  default. 
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TN  cafu  quando  vlr  implacltatus 
(i)  de  tenemento  reddit  tenementum 
perttum  adverfario  fuo  de  plano^  poji 
mortem  viriy  jujiiciarii  adjudicent  mu- 
lieri  dotem  Juam^  fi  per  breve  petat. 
Sed  in  cafu  quando  vir  amittet  per  de~ 
fallam  tenetmntiim  pet'ttum^  fi  mul'ter 
pojl  mortem  viri  petat  dotem.,  et  com- 
pertumeji^  quod  per  aliquos  jujficiarios 
adjudicatafuit  dos  mulieri  petenti-,  non 
ohjiante  defalta^  quam  vir  fuus  fecit .^ 
atiis  jujiiciariis  in  contraria  opinione 
exijientibits^  et  corJrarium  judiccntl- 
liis,  ut  de  aetero  hujiifmodi  ambigui- 
tas  amputetur.^  et  Jit  in  certo :  ordi- 
natum  eji  quod  in  utroque  cafu  audiatur 
mulier^t  qua  dotem  petit.  Et  fi  ex^ 
cipiatur  contra  ipfam^  quod  vir  fuus 
tenementum,  unde  dos  petita  eji^  amifit 
per  judicium^  per  quod  dotem  habere 
non  debet,  et  Ji  qu^eratur  per  quod  ju- 
dicium.^ 


T  N  cafe  where  the  hulbaHd,  being 
impleaded  for  land,  giveth  up  the 
land  demanded  unto  his  adverfary  by 
covin;  after  the  death  of  the  hul- 
band,  thejulHces  fhall  award  the  wife 
her  dower,  if  it  be  demanded  by  v/ric. 
But  in  cafe  where  the  hufband  lofith 
the  land  in  demand  by  default,  if  th^ 
wife,  after  the  death  of  her  hufDand, 
demandeth  her  dower,  it  hath  been 
proved, that  feme  juftices  have  award- 
ed unto  the  woman  her  dower  not- 
withltanding  the  default  which  her 
hufband  made,  other  juftices  being 
of  the  contrary  opinion,  and  judging 
otherwife.  To  the  intent  that  from 
henceforth  fuch  ambiguity  (hall  be 
taken  away,  it  is  thus  ordained  in 
certain,  that  in  both  cafes  the  woman 
demanding  her  dower  fhall  be  heard. 
And  if  it  be  alledgcd  againft  her, 
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dtcium',  et  compertum  fuer'it  quod  per 
defaltam-)  ad  quod  tenens  necejfe  hahet 
refpondere^  tunc  oportet  tenentem  ul- 
teriiis  refpondere^  et  ojlendtre  quod  ipfe 
tenens  jus  hahuit^  et  babet  in  preediSio 
tenemento^  Jecun'ium  formam    brevis^ 
quod  tenens  prius  fi'.per  virum   irnpe- 
iravit.     Et  ft  oftendere  poterit^  quod 
virmulieris  non  habet  jus  in  tenement\ 
ncc  aliquis  alius  quarn  ipfe  qui  teriet: 
readat  quietus^  et   uxor  nihil  capiat 
de  dote,     ^uodjtojiendere  non  pot er it, 
recuperet  mulier  dctem  fuain.     Et  ftc 
In  cafibus  iftis,  et  in  quibufdafn  cafibus 
fubfequenf.    s.    quando     uxor    dotata 
amittat  dotem  (3)  Juam  per  defaltam 
(4.),    et  tenentcs  in   liber d   77iaritagio 
per  legem   Anglia:,  vel  ad  terminu7n 
vita,  vel  per  feodum  talliaium,  con- 
cur runt  plures   aciiones    (2).      ^iia 
hujufmodi  tenentes,  cum    apart  eat   eos 
petere   tenementa  fua    per    defaltam 
amijfa   (9),    et  cum  ad  hoc  pervent' 
fuerit,  quod  tenens  necejfe  habeat  (6j 
oftendere  jus  fuujn,  non  pcfjunt  ipji^fine 
his  ( 7 )  ad  quQsfpeSiat  reverfio^  de  jure 
refpondcre :    et    idco    con:edatur   eis, 
quod  vocent  ad  warrant'  fecundum  te- 
nore7n'   brevis,   ac   fi    ejfent    tenentes 
in  priori  brevi  (8j  warrant'  kabeant 
(5;|.     Et  cwn  warrantus  warranti- 
zaverit^procedat  placif  inter  ilium  qui 
fcifitus    eji   et    Tuarrantutn,  fecundum 
tenorem  bvevis,  quod  tenens  prius  im- 
petravit-y  et  per  quodrecu- 
[  34^  ]      paverit  per  defaltam.     Et 
ft    ex  pluribus  atlionibus 
ad    nhirman     perveniat     ad     unum 
judicium,  videlicet  ad  hoc  quod  hujuf- 
modi   petentes    recupcrent    petitionem 
fuam,   vel  quod  tenefiies   eant   quieti. 
Et  fi  aJtio  hujufmodi  teneniis,  qui  nc- 
cejje  habet   ojiendere  jus  faun,    mota 
Juerit  per  breve  de  redo,  licet  magna 
offfa,  vel duellum  jmigi  non  pojfunt  per 
verba    confueia,.  jungi   tamen  pojjioit 
per  verba,  fatii  apt  a.     ^lia  cum   te- 
nens   in  hoc  quod  oficnaat  jus  fuum, 
qiiod  ei  competet  per  breve  quod  prius 
impetravit  et  fit  l^o  cchris^  bene  po- 

tcrlt 


that  her  hufband  loft  the  land,  whereof 
the  dower  is  demanded  by  j  udgement, 
whereby    {he    ought    not    to    have 
dower,  and  then  it  be  enquired  by 
what  judgement,  and  it  be  found  that 
it  was  by  default,  whereuntc  the  te- 
nant mull  anfwer ;  then  it  behoveth 
the  tenant  to  anfwer  further,  and  to 
fhew   that   he  had   right,   and   hath 
in  the  forefaid  land,  according  to  the 
form  of  the  writ  that  the  tenant  be- 
fore purchafed  againft  the  hufband. 
And  if  he  can  fhew  that  the  hulband 
of  fuch  wife  had  no  right  in  the  lands, 
nor  any  other  but  he   that  holdeth 
them,  the  tenant  fliall  go  quit,  and 
the  wife  fliall  recover  nothing  of  her 
dower;    which  thing   if  he    cannot 
fhew,  the  wife  fhall  recover  her  dower. 
And  fo  in  thefe  cafes,  and  in  certain 
otner  following,  that  is  to  fay,  wheia 
the  wife  being    endowed  lofeth  her 
dower  by  default,  and  tenants  in  fie^ 
marriage,  by  the  law  of  England,  or 
for  term  of  life,  or  in  feetail,  divcrsi 
actions  do  concur  for  fuch  tenants, 
when  they  mull  demand  their  land 
loll  by  default :  and  v/hen  it  is  come 
to  that  point,  that  the  tenants  mud 
be  compelled  to  (hew  their  right,  they 
cannot  make  anfwer  without  them  to 
v/hom  the  reverfion  of  right  belong- 
eth ;  therefore  it  is  granted  unto  them 
to    vouch   to   warranty,   as    if   they 
v,'ere  teirants,  if  they  have  a  warranty. 
And  when  the  warrantor  hath  war- 
ranted, the   pica  fliall  pafs  between 
him  that  is  feifed  and  the  warrantor, 
.  according  to  the  tenor  of  the  writ 
that  the  tenant  purchafed  before,  and 
by  which  he  recovered  by  default j 
and  fo  from  many  aclions  at  length 
they  fliall   refort  to  one  judgement, 
which  is  this,  that  the  demandants 
Ihall  recover   their  demand,   or  the 
tenants  fliall  go  quit.     And   if  the 
action  of  fuch   a   tenant,  which   ia 
compelled    to     fhev/   his    right,    be 
moved  by  a  writ  of  right,  thou^gh  that 
ths  great  aiTife  or  battail  cannot  be 
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isrit  warrant''  defsncUre  jus  tenenth, 
^ui  loco  petentis  (ut  diSium  ejl)  h^bet, 
et  feiftnam  anUctfJhrts  fiii  offerre  et 
dcfendere  per  corpus  liberi  homlnis  jui^ 
vel  ponere  fe  in  magnaTtr  ajjifam^  et 
pctcre  inde  recognitionem  jicrl^  utrum 
iffe   majus  jus   habcat   in    tenemsnto 
pdito,  an  pra::Iiifus  talis  :    vel  alio 
tioch  jungi  poterit  magna  ajjifa-,  et  Jic 
talis  war  rant  us  defend  j'ts^  iffc.     Et 
cognofcit  feijinam   antecejjoris   fui    et 
fonitfe  in  mctgnam  afjifam^  t^c.  et  pe- 
tit recognitionem  Jieri^  utrum  ipfe  majus 
jus  habeat  in  pradicio  tenement's.^  ut  in 
illo  da  quo  feoffavtt   talem^^  vel  quod 
talis  reniifit^  et  q-Jieiitm  clamivit^  ^c. 
an  prcediSlus  talis -,  Uc.     Gum   ali^ 
quando    contingat  (lo),   quod  mulier 
nan  habens  jus  petendi  dotem  heeredi- 
tatis   kesredis    alicvjus   infra  atatem 
exi/ien*.,  impetret  breve  de  dite  fuper 
.  mjhdetn^  et  cu/los  per  favorem  mulieri 
dotem  red-liderit,  vel  defaltam  fccerit.^ 
vel  placitum  ita  fMum  per  coilvjionem 
defenderit.,  per  quod  dos  hujufmodi  mu- 
hert  (in  prajudicimn  hcercdis)  adju- 
dicata  fuerit :  provifum  eft  qiicd  hceres., 
cum  ad  at  at  em  perve^ierit.,  hahejt  ac- 
tionem petendi  Jeijinam  antccejjoris  fui 
verjus  hujujmodi  tnullerem^  qualem  ha- 
beret  verjus  qtiemcunque  aHum  defor- 
ciatorem.^  ita  tamen  quod  jalva  fit  mu- 
lieri verjus  petentcm  excep-tio  ojlendendi.^ 
quod  jus   habit  in    dote  fua.,   quod  Ji 
qfiendere poterit^  recedat  qitieta.^  et  do- 
tem fuam  retineat^  et  fit  hares  in  mi- 
fericordia.,  et  arnercietur  graviter  fe- 
cundum    difcretionem     jufliciariormn. 
Sin  auiem  recuperet  ha^rei  periticnem 
fuam.     Eodcm  modo  fubvenlatur  mu- 
lieri .^  ft  h teres  vel  alius  earn  itnplaci- 
taverit  de  dote  fua^  fi  dotem  fuam  per 
defaltam  amiferit.     In  quo  cafu  fua 
defaha  nan  fit  ei  it  a  prajudicialis^,  quin 
dotem  fuam  (fi  jus  habeut)  recuptrare 
pojftt^  et  fiat  ei  tale  breve: 


II.  Inst. 


joyned  by  the  words  accuftomecl,  yet 
it  fhall  be  joyned   by  words  conve- 
nient; for  when  the  tenmt,  in  that 
he  fheweth  his  right  which  beionTeth 
to  him  by  the   writ  that  he  b-fore 
purcha.ed,  inftead  of  a   demandant, 
the   warrantor  may  well    defend   the 
ri  jht  of  the  tenant,  w.iicn  is  ace  junt- 
ed  in  place  of  the  deman  Jant,  as  be- 
fore is  faid,  and  offer  to  defend  the 
itidn  of  his  ance^ors  by  the  body  of 
his   freeman,  or  put   himfelf  in   the 
great  affife,  and  pray  recognizance  to 
be  mid-',  whether  he  hath  more  right 
to  the  land  in  demand,  or  ell'e  tie 
party  before  named.     Or   otnerwife 
the  great  afTife  may  be  joyned  thus, 
talis  defendit  jui^  ^c.  and  {o  the  war- 
rantor  may   defend    the    i  ight,   and 
knowledge  the  feifm  of  his  anceftor, 
and  put  hitnfjjf  in  the  great  alfife,  &c. 
and  pray  recognizance  to  be  made, 
whether   he  hath   more  rignt    n  the 
forefaid  land,  as  in  that  whereof  he 
infeotFed  fuch  a  man,  or  that  fuch  a 
one  releafed  and  quit  claimed,  Sic.  cr 
elfe    the    forefaid   party,   6ic.     And 
where  fometime  it  chancetn   tha  a 
wor.ian  not  having  right  to  de.nand 
dower,   the  heir  being  within   age, 
doth  purchafe  a  writ  of  dower  againi't 
a  guardian,  and  the  guardian  endow- 
etii  the  wo  nan  by  favour,  or  maiceth 
defaul:,  or  by  coliuiion  defenJeth  the 
pJea  fo  faintly,  whereby  the  woman 
is  av'Mrded  her  dower  in  prejudice  of 
the  Heir;  it  is  provided,  that  the  heir, 
when  he  cometh  to  full  age,   fhali 
have  an  action  to  demand  ttie  feifui 
ot  hiS  anceftor  againft  luch  a  woman, 
like  as  he  (houid   have  againll  any 
other  deforceor ;  yet  fo,  that  the  « o- 
man   fhail  have  ner  exception  laved 
againft  the  demandant,  to  fhew  that 
fhe  had  right  to  her  dower,  whicn  if 
Ihs  can  fhew,  fhe  (haii  go  quit  and 
retain  her  dower,  and  the  iv.ir  {h:.ll 
be  grievoully  amerced,  according  to 
the  difcretion  of  the  juftices;    anJ 
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if  not,  the  heir  fhall  recover  his  de- 
maad,  &c.  In  like  manner  the  wo- 
man {hall  be  aided,  if  the  heir  or  any 
other  do  implead  her  for  her  dower, 
or  if  flie  lofe  her  dower  by  default,  in 
which  cafe  the  default  fhall  not  be  fo 
prejudicial  to  her,  but  that  fhc  fliall 
recover  her  dower,  if  fhe  have  right 
thereto,  and  fhe  fliall  have  this 
writ: 

Pracipe  A,  quod  jujle  *  ( 1 1 ), ^c.  reddat  tali,  qua  fu'tt  uxor  talis  tantam  ter' 
ram  cumpertinentiis  in  C.  quam  clamat  ejfe  rationabilem  dotem  fuam^  vel  de  ra~ 
iionabili  dote  jua,  et  quam  pnsdiSlus  talis  ei  deforceat. 


Et  ad  ijiiid  breve  habeat  tenens  ex- 
ceptionem  Juam,  ad  ojiendendum^  quod 
mulier  jus  non  habet  in  doPe  (\7.). 
^luod  fi  verificare  poterit,  recedat  quie- 
tus, alioquin  recuperet  mulier  tene- 
mentum,  quod  prius  tenuit  in  dote. 
Et  cum  temporibus  retrosi£iis  aliquis 
amifijfet  terram  fuam  per  defaltam^  non 
habuit  aliudrecuperare  quam  per  breue 
de  re5lo,  quod  els  competere  non  potutt, 
qui  de  mero  jure  loqui  non  potuerunt-, 
"jeluti  tenentes  ad  terminum  vita,  vcl 
per  liber um  maritagium,  vel  per  feo- 
dum talliatum,  in  quibus  cafibus  jal- 
vatur  reverfto  (13).  Provifum  ejl 
quod  de  catero  non  fit  earum  defalta  eis 
ita  prajudicialis,  quin  Jiatum  fuum 
(fi  jus  haheant)  recuperare  pojfint  per 
aliud  breve  quam  per  breve  de  reSio. 
De  maritagio  amijfo  per  dcfaltam  fiat 
tale  breve  : 


And  to  this  writ  the  tenant  fhall 
have  his  exception,  to  fhew  that  fhe 
had  no  right  to  be  endowed;  which 
if  he  can  verify,  he  fhall  go  quit ;  if 
not,  the  woman  fhall  recover  the 
land  whereof  fhe  was  endowed  be- 
fore. And  whereas  before  time,  if 
a  man  had  lofl  his  land  by  default,  he 
had  none  other  recovery  than  by  a 
writ  of  right,  which  was  not  main- 
tainable by  any  that  could  not  claim 
of  meer  right,,  as  tenants  for  term  of 
life,  in  free  marriage,  or  in  tail,  in 
which  eftates  a  reverfion  is  referved ; 
it  is  provided,  that  from  henceforth 
their  default  fhall  not  be  fo  prejudi- 
cial, but  that  they  may  recover  their 
eftate  by  another  writ  than  by  a  writ 
of  right,  if  they  have  right.  For 
land  in  free  marriage,  loft  by  default, 
fuch  a  writ  fhall  be  made ; 


Precipe  A.  quod  jufi}  ( 1 1 ),  &V.  reddat  B.  manerium  de  C.  sum  per^ 
tinentiis,  quod  clamat  ejfe  jus  et  maritagium  Juum-y  et  quod  pradi£ius  A,  ei 
dejorceat. 

Eodem  modo  de  tenemento  ad  termi-  Likewife  of  land  for  term  of  life^; 
Tium  vita  per  defaltam  amiJJ'o,  fiat  loft  by  default,  this  writ  fhall  be 
tale  breve :  made  : 

Pracipe  A.  quod  juJle,  i^c.  reddat  B.  manerium  de  C.  cum  periinentiisy 
quod  clamat  tenere  ad  terminum  vita  Jua^   et  quod  pr adieus  A.   ei  de-^ 
forceat. 
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Similiter^ 
^od  clamat  ienere  fibi  et  haredibus  fuis  de  corpore  fuo  legitime  procnatls^ 
tt  quod  pradiifui  A,  ei  deforceat^  Ufc. 

(14  H.  4.  f.  31.  50  Ed.  3.  f.  7.  T'ttz.  Dower,  80.  140. 173.  Fits.  Voucher,  46.  59.  159.  165. 
,186.261.275,276.300.  iiRep.6z.  Hob.  299.  6Rcp.8.  i.Inft.i3r.b.  354.6.  355.3.356.8. 
Fitz.  Quod  ei  deforccat,  I,  2,  3,  4,  5,  6.  8,  9,  10,  is,  12,  13.  17.  Cro.  Car.  445.  F.N.B.  155.  b. 
Regift.  171.  b.  230.  Raft.  491.) 

(i)  In  cafu  quanJo  >vir  implacitatus,  &c.]  It  appeareth  by  the 
preamble  of  this  ftatute,  that  if  a  recovery  had  been  in  a  reall  ac- 
tion againft  the  hufband,  and  the  hufband  did  render  the  land  to  the 
demandant,  that  notwithftanding  this  recovery,  the  wife  (hould  re- 
cover her  dower.  But  if  the  hufband  had  lofl  by  default,  it  was  a 
queftion  and  a  doubt,  whether  in  that  cafe  fhe  (hould  recover  or  no  ; 
and  fome  judges  would  give  judgement  for  the  woman,  and  fome 
were  in  a  contrary  opinion.  Here  is  to  be  noted,  that  a  recovery 
by  reddition  of  the  hufband,  is  not  of  fo  great  account  in  law  as  3 
recovery  again fl  the  hufband  by  default:  but  therein  before  this 
aft  this  diverfiiy  was  holden  for  law,  that  if  in  a  writ  of  dower 
the  tenant  did  plead  the  recovery  in  barre,  the  demandant  might 
reply,  ^ue  ceo  f nit  per  fraud,  ou  per  coUu/ion,  ou  per  gree  h  baron,  as 
JBritton  faith,  who  wrote  before  this  flatute ;  but  if  it  were  by  Brit.  c.  109.  fol. 
default  without  covin,  then  the  greater  opinion  was,  it  barred  the  26i.Fleta,lib.5. 
itme.  "P-  ^^^ 

But  the  reddition  of  the  hufband  was  holden  for  clear  \z\v,  as  it  i»E.  i.  dower 
was  adjudged  the  yeer  before  the  making  of  this  aft,  for  that  the  ^73-49E-3-23' 
\yife  was  ready  to  maintain  the  title  of  her  hulband.  "    "*  ^^' 

All  this  is  to  be  underflood,  where  he  that  recovereth  hath  no         [  350  j 
right,  for  where  he  that  recovered  either  by  reddition  or  default  had  36  H.  6.  fauxer 
right,  there  neither  the  common  law,  nor  this  ftatute  extended  ^^  recovery  ^^. 
thereunto. 

If  the  recovery  he  had  by  verdift,  the  feme  fliall  not  falfifie  in  47  ^-  3*  ^J- 
the  point  tryed,  but  fhe  may  fay,  that  he  might  have  pleaded  a  bet-  ;^^'  ^g/jj,;  ^ 
ter  plea,  or  confefTe  and  avoid  the  recovery.  i^  H.  4.  32. 

(2)   ^ando  uxor  dotata  amittat  dotem  J'uam  per  *  defaltam,  et  te-  4E.  3.  52,  53. 
fientes  in  libera  maritagio  per  legem  Anglax,  'vel  ad  terminum  njitix,  njel  *  Cuttumier  de 
per  feodum  talliat\  concurrtint  plures  aclicnes,l3c.'\     By  this   aft   the   ^orm.  cap.  3S. 
writ  of  quod  ei  deforceat  is  ^iven  ;'  at  the  common  law  there  lay  no 
Writ  of  quod  ei  deforceat >  but  by  cu'lome  there  die,  as  in  Waies.  ^   j^^  ^'g 

If  tenant  in  ^ower,  tenant   by  the  courtefie,  or  tenant  for  fife  4H7. 2.  Lib. 5. 
had  loll  by  default,  they  were  without  remedy,  becaufe  the\  could  to.  85. 11.3.^0.9. 
pot  have  a  writ  of  right.     Another  mifchief  was,  that  feeing  by  the  See  the  firft  pare 
firft  chapter  of  this  parliament  it  did  alter  the  eftate  of  tenant  in  or:heIn(iiiures, 
frank- mariage,  and  tenant  to  them  and  the  heirs  of  their  bodies,  481,482.  674, 
"fee.  from  a  fee-fimple  to  an  eftate  tail,  whereupon  a  reverfion  in     ^^' 
point  of  ftate  was  in  the  dc«ior  expeftant ;  by  reafon  whereof,  if 
a  recovery  by  default  had  been  againft  tenant  in  frar.k-mariage,  or 
other  tenant  in  tail,  they  had  been  alfo  without  remedy,  becaufe 
their  eftate  being  lb  chaftged,  thsy  could  not  have   a   writ    of 
right  no  more  then  the  other  tenants  for  life  here  recited  could 
have;  therefore  by  this  aft  a  quod  ei  deforceat  is  given  to  them  all, 
whereby  it  appeareth,  that  (as  hath  been  faid)  the  makers  of  the 
aft  intended  a  change  of  the  eflate  taU,  and  providently  made  pro- 
vifion  for  tenant  in  tail  by  this  aft. 
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4E.  3. 38. 5^.3, 

4.8    33  E-  3' 
Avowry  155. 
29  E.  3.  47. 
41  E.  3.  30. 
»F.  4.  IV 


It  is  agreed,  that  if  a  recovery  by  default  be  had  againft  the 
hulhand  and  uife,  tenants  in  frank  mariagc,  or  tenants  for  term 
of  iheir  lives,  that  they  Ihall  have  r  ^uc^  ei  diforceat  upon  this  z&t^ 
but  it  is  holden  in  feme  books,  that  if  the  hufbai  d  and  the  wife  be 
feifed,  as  in  the  tight  of  the  wife,  for'  te  m  of  her  life,  and  a  re- 
FN.B.  156,8.0.  covery  be  had  againll  them  by  default,  that  they  fhall  not  have  a 
quod  ei  dejorceat  for  three  reafons : 

1.  That  the  hufband  is  not  within  the  words  of  the  ftatute,  for 
he  i^  not  tenant  for  life,  but  feifed  in  the  right  of  his  wife,  who  is 
tenant  for  life. 

2.  That  the  hufband  may  difpofc  of  his  wives  eftate,  aind  alien 
the  fame  during  his  life, 

3.  Provifion  is  made  by  the  next  precedent  chapter,  that  the 
wife  in  this  cafe  may  have  a  cui  in  i/ita  after  the  deceafe  of  her 
hulband. 

But  1  take  it  that  in  this  cafe,  if  the  recovery  be  had  meerly  by- 
default  without  the  jigreement  of  the  hufband,  that  the  hufband 
and  wife  may  have  a  qucd  ei  deforceat  by  this  aft ;  for  as  to  the  firft 
reafon,  though  the  hufband  be  feifed  but  in  the  right  of  his  wife, 
yet  the  wife  is  tenant  for  life>  and  the  hufband  is  named"  but  for 
Conformity. 

And  if  a  leafe  be  made  to  a  ftme  fole,  and  fhe  taketh  hufband, 
and  a  recovery  be  had  by  default  againft  them,  they  Ihall  have  a 
quod  ei  deforceat  by  this  aft. 

As  to  the  fecond  reafon,  the  fame  may  be  faid,:when  the  hofban'd 
;  and  wife  are  donees  in  frank-mariage,  or  joyntenants  for  life ; 

for  in  thcfe  Cafes  the  hufband  may  difpofe  of  the  lands  during 
his  life. 

And  as  to  the  laft  reafdn,  this  ftatute  intended  to  give  to  the  te- 
nants for  life  a  prefent  remedy  to  relieve  themfelves,  as  in  this  cafe 
the  hufband  and  wife  may  during  the  life  of  the  hulband ;  for  it  i» 
agreed,  that  after  the  death  of  the  hufband  the  wife  (hall  have  a 
quod  ei  deforcgat. 

But  if  the  feco^^ei'y  be  had  by  the  agreement  Of  the  hufband, 
.,     _  then  he  can  never  bring  a  jwo^  «V^rcf«^. 

>  f  35^  1  {3)   Amiitat  dctem,  &C.J  This  Itatute  doth  alfo  extend  to  Courts 

30  E.  4.  z.  that  be  not  of  record,  as  the  com  t  barort,  as  in  a  writ  of  right  in  a 

court  baron,  &c. 

(4)  Per  defaJtaviJ]  If  A.  and  B.  be  feifed  of  lands,  a^d  to  the 
heires  of  A.  a  recovery  is  had  againfl  them  by  default,  A.  fhall 
have  a  writ  of  right  of  his  moity,  and  B.  a  quod  ei  deforceat  upon 
this  flatute,  and  When  they  recover  they  ftiall  be  joyntenants 
again. 

•  Two  coparceners  in  taile  lofe  by  default,  they  (hall  joyne  in  a 
quod  ei  deforceat,  yet  the  default  of  the  one  is  not  the  default  of  the 
other  :  ^  but  if  tenant  in  taile  lofe  by  default,  &c.  and  die,  fhe  iffue 
in  taile  fhall  not  have  a  quod  ei  deforceat  but  a  foiihedon  in  the 
defcender. 

•=  A  departure  in  defpight  of  the  Court  (unlefTe  it  be  in  a  writ 
of  right  after  the  mife  joyned)  is  holden  to  be  within  this  aft,  for 
he  makes  default  in  that  cafe  when  he  is  demaunded;  but  upon  3 
nihil  dicit,  no  quod  ei  deforceat  doth  lie. 

'*  A  tenant  for  term  of  life  makes  default  in  a  pih\rcipe,  where- 
upon he  in  the  reverfion  is  received  and  plead  to  iflue,  and  it  is 
found  againft  the  tenant  by  receit,  and  judgement  is  given  for  the 

demandanty 


See  the  firft  part 
of  thelnftitutes, 
fefl;.  674,675. 
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Jeimndant,  the  tenant  (hall  have  a  ^uoJ  ti  dtforcent,  for  albeit 
there  js  a  verdi<5l  given,  yet  the  judgenietit  is  given  upon  the 
defiult. 

liut  in  an  affife,  and  in  an  a«5lion  of  wade,  akhough  the  tenant 
make  default,  yet  there  is  a  verdift  given,  and  upon  that  verdidt 
the  judgement  is  given  in  both  cafes,  and  therefore  there  no  quod 
<i  deforceat  doth  Tie  within  this  aft. 

A  woman  brings  a  writ  of  dower  again  ft  tenant  for  life,  and   13E.  r.Towch« 
recover  by  default,  the  tenant  brings  z.  quod  ei  dsforceat,  and  re-  *8^' 
cover  by  default,  the  tenant  in  dower  ftiall  have  a  quod  ei  deforceat 
by  this  iJatute:  and  fo  note  a  quad  ei  deforceat  upoa  st.  quod  ei  de- 
Jbrceat. 

If  the  tenant  for  life  in  tl  praecipe  vOwch,  and  the  vowchee  will  F.N.B.  156.  V» 
not  appeare,  by  realbn   whereof  the  tenant  lofeth   by   default, 
he  ihall.have  a  quod  ei  deforceat  by  this  aft,  albeit  the  judgement  is 
not  given  for  the  proper  defauk  of  the  tenant,  for  this  ftacute  faith, 
per  defaltam  generally,  and  not  per  dtfahair.  fuam. 

(5  )    Cum  ad  hoc  perveatum  fuerit,  quod  tenens  neceffe  hahei  ojiendepe 
Jtts  fuum,  noil  poffunt  ipfi  Jine  hits  ad  quod  fpeiiat  reverjio  de  lure^re- 
fpondere  :  et  ideo  concedatur  eis  quod  njocent  ad  -warrant^  fecundum  te- 
nor em  brevis  ac  ft  ejjeni  tenentes  in  priori  brevi,  -Warrant^  habecmt.'^ 
For  the  better  underflanding  whereof  the  forme  and  order  of  the 
entry  of  the  record  and  pleading  (a  window  which  letteth  in  light 
to  many  cafes)  is  herein  to  be  known,  which  is,  t..at  in  the  quod  ei  ^92.3.47. 
deforceat,  the  demandant  count  that  he  or  (he  was  feifed  of  the  land   c°Kt  ^^'c  x 
(or  terme  01  life,  or  m  taile,  without  mewing  of  whole  leafe  or      _ 
gift,  for  that  the  aftion  is  brought  of  his  owne  poffellion,  and  al-   ^^  £        ' 
ledgeth  the  efples  in  himfelfe,  and  that  the  defendant  hath  deforced  48  e.  3.  8. 
him  without  making  of  any  mention  of  the  record.     And  then  the  xE.  4.  "• 
tenant  may  defend  the  right  of  the  demandant,  &c.  and  either 
dew  .how   he  recovered  againft  the  demandant  by  fbrmedon  or 
other  reall  aftion,  and  in  the  pur^lofe  of  his  plea  fhall  fay,  that 
fp/'e  paratus  ejl  'ad  manutenendum  jus  et  titulum  fuum  prtedicT  per  do- 
num  pradzd\  l^c.  unde  petit  Judicium,  whereby  the  defendant  in  the 
quod  ei  deforceat  is  become  aftor,  and  in  effeft  reviveth  the  former 
aftion,  and  the  denaandaat  in  the  quod  ei  deforceat  is  become  in 
manner  of  a  tenant  to  the  former  aftion,  and  may  vowch  as  if  he 
were  tenant  to  the  former  aftion,  becaufe  if  he  hath  but  an  eftate         [  352  J 
for  life.  It  is  not  fafe  for  him  to  pleade  in  chiefe,  but  to  vowch  him 
in  the  reverfion,  therefore  he  can  vowch  no  other,  but  him  in  the 
reverfion ;  or  if  the  defendant  notwithftanding  upon  the  title  of 
the  formerrecDvery  plead  fome  other  barre,  then  the  demandant 
in  the  quod  ti  deforceat  Ihall  not  vowch  at  all,  becaufe  the  former 
aftion  is  not  revived.     And  if  the  defendant  plead  the  former  re- 
covery, the  deciandant  may  traverfe  the  title,  or  plead  any  thing  in 
barre  of  the  title. 

(6)  '^od  tenens  mceffe  hahet.'\  It  is  not  of  neceffity  that  the  de- 
fendant in  the  writ  of  quod  ei  difoneaty  doe  plead  the  former  re- 
covery, but  (as  hath  been  faid)  he  may  plead  any  other  barre. 

(7)  NoTt  poj/iintipjijine  hiis,  Szc.'\   By  thefe  words  the  demandant   9^.3.1*. 

in  the  quod  ei  deforceat  after  tne  recovery  pleaded  cannot  vowch  5|  ^'  3-  Count 

any  other  but  him  in  the  reverfion.  loi^'^-H.i 

(8;   Concedatur  iis  qucd  uocent  ad  luarrantum,  iffc.  ac  f  effent  te-  4.6.  Lib.  11. 

nentes  in  priori  ire-vi.]  Upon  thefe  words,  two  condafxons  are  to-be  fol.  62.  D.Fof- 

,€blerved,  ters  caie, 

D  d  3  f  ixft. 
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Firft,  that  albeit  the  demandant  in  the  quoii  ei  deforceat  after  tlie. 
recovery  pleaded  cannot  vowch,  yet  the  q^uod ei  deforceat  may  be 
main  tenable. 

Secondly,  if  the  recovery  by  default  be  in  fuch  an  a£lion  where 
no  vowcher  doth  lie,  yet  the  quod  ei  deforceat  is  maintenable,  and 
thefe  words  are  to  be  intended,  that  fuch  tenant  fhall  vowch  which 
might  have  vowched  in  the  firft  writ. 

And  therefore  if  the  judgement  by  default  be  in  a  fcire  facias 
brought  upon  a  recovery  or  fine,  or  in  a  writ  of  entry,  or  in  the 
quibus  brought  againft  the  diffeifor  himfelfe,  there  lieth  no  vowcher, 
and  yet  a  quod  ei  deforceat  is  given  by  this  aft  upon  fuch  a  recovery 
by  default.  And  where  the  vowchee  ftiould  not  have  his  age  in 
the  former  writ,  hee  fliall  not  have  his  age  in  this  writ,  for  this  writ 
is  of  the  nature  of  the  other. 

The  tenant  in  a  quod  ei  deforceat  may  vowch,  &c.  and  fo  both 
tenant  and  demandant  (as  hath  been  faid)  may  vmvch  in  this  aft, 
feeing  the  flatute  doth  give  a  vowcher,  by  confequence  he  {hall  re- 
cover in  value. 

But  note  this  aft  doth  give  but  one  vowcher,  and  therefore  the 
vowchee  fhall  not  vowch  over,  and  fir  WiUiam  Herle  faid,  that 
they  wercfages  gents  queux  fieront  ccji Jlatut. 

(9)  Ciiin  oportet  eos  peter  e  tenement  a  per  defaltam  amijja.'\  Here-  . 
upon  it  is  holden,  that  he  that  lofl  by  default  may  nave  a  quod  ei. 
deforceat  againft  the  alienee  of  the  recoveror,  becaufe  the  words 
or  the  ftatute  are  indefinite ;  and  unleffe  the  writ  did  lie  againfl 
the  alienee,  the  demandant  could  not  have  the  efFeft  of  his  fuit, 
mix,,  the  reflitution  of  the  land. 

See  the  firft  part  of  the  Inftitutei,  feft.  674,  675. 

(10)  Cum  aliquando  contingat.\  By  the  purview  of  this  ftatute, 
if  the  wife  having  no  right  to  be  endowed,  bring  a  writ  of  dower 
againft  the  gardien  in  chivalry,  and  by  favour  the  gardein  in  chi- 
valry doe  yeeld  dower,  or  make  default,  or  plead  faintly,  by- 
means  whereof  the  wife  recovereth  her  dower  in  prejudice  of  the 
heire,  the  heire  after  he  commeth  to  his  full  age  fhall  have  a  writ 
of  mordaunc'  againft  the  wife,  as  he  might  have  againft  any  other 
deforceour. 

(11)  Pracipe  A.  qusd jiijle,^  &c.]  Here  the  forme  of  the  writ  of 
quod  ei  deforceat  for  tenant  in  dower  is  fet  down,  and  it  is  fo  called, 
becaufe  of  thefe  words  in  the  writ,  quod  ei  deforceat^  and  feeing  the 
forme  of  the  writ  is  here  exprefid,  the  ftatute  that  giveth  the  writ 
needs  not  to  be  recited,  as  before  hath  been  faid. 

Note  in  none  of  thefe  writs  it  is  faid  injujie  deforceat  (as  com- 
monly in  writs  it  is)  becaufe  this  aft  giveth  the  forme,  and  injufe 
is  not  in  the  ftatute. 

(12)  ^(od- rnulier  jus  non  hahet  in  dole."]  Note,  this  is  a  good 
barre  in  a  quod  ei  deforceat. 

(13)  Non  habuit  all  quod  recuperare  quam  per  bre^ve  de  reBo,  quod 
eii  ccmpetere  non  potuit  qui  de  7ncro  jure  compeiere  non  potuerunt  <veluti 
ienente!  ad  terviinum  'vilee  -vel  liherum  tnaritagium,  <vel  per  feodum  tal~ 
tiatum,  in  qui! us  cafihus  falmatur  re'verfo.']  Upon  theie  words  foure 
things  are  to  be  obferved, 

1 .  Firft,  that  none  fiiall  have  a  writ  of  right,  but  he  that  hath  a 
fee-fimple,  here  called  merumjus. 

2.  That  tenants  in  taile  cannot  have  a  writ  of  right. 
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3.  Tff!s  is  an  expofition  of  the  firil  chapter  of  this  parliament, 
that  thereby  the  eftate  taile  is  of  an  eftate  in  fee-4imple  become 
a  divided  and  particular  eftate,  whereupon  the  reverfion  in  fee  is 
expeftant. 

4.  Fourthly,   albeit  tenant  by  the  curtefie  be  not  expreffely  Rcgift.171.  *>. 
named  in  thefc  former  writs,  yet  is  he  within  the  mifchiefe  and 

purview  of  this  ftatute,for  he  is  tenens  ad  Urn.inum  yita. 


CAR    y. 


^UM  de  advocationwus  ecclefiarum 
nonftnt  niji  tria  brevia  originalia 
videlicet  breve  de  reSfoy  et  duo  de  pof- 
Jejfionc^  fciz  ultinne  pr^sfentationisy 
et  qttare  impedit  ( i ),  et  hucufq\  uji~ 
tatum  fuerit  in  regno^  quod  cum  alt- 
quis  jus  prafentandi  non  habetis  (4) 
prtpfentaverit  (3)  ad  aliquam  eccie- 
fiam  {s)^  cujus  prafentatus  f,t  admif- 
fus  (6),  ipfe  qui  verus  eji  patronus 
per  nullum  aiiud  breve  recuperare 
potuit  advocationem  jiiam  (2),  quam 
per  breve  de  reEio  (7)  qucd  habet 
terminare  per  duellum^  vel  per  mag- 
nam  affifam^  per  quod  haredes  infra 
atatem  exijientcs  per  fraudem  et  neg- 
ligentiam  cujlodum^  haredes  etiam  five 
majores^  five  minores  per  negligentiam 
vel  fraudem  tenentium  per  legem  An- 
glitzy  vel  mulierum  tenentium  in   do- 

tem^  vel  alio  modo  ad  ter- 
\  354  3     n^inum  vitte^  vel  annorum^ 

vel  per  feodum  talliatum^ 
multotiens  exhesredntionetn  patlebantur 
de  advocationibus  illisy  vel  ad  minus 
(quod  eis  melius  fuit)  ponebantur  ad 
breve  de  recio^  et  in  cafu  otnnino  ex- 
haredati  fuerunt  hucufque:  Jlatutum 
eJi  quod  huju/madi  prtsfentationes  (8) 
nonfmt  hujufmodi  reciis  htsredibus  (9), 
aut  illis  ad  quos  pcjl  mortem  aiiquorwn, 
hujufmodi  ( 1 1 )  advocationes  reverti 
debent  (lo) ita pra-judiciales.,  quin  quo- 
tiefcunque  aliquis  jus  non  habins^  tem- 
pore hujufmodi  cujhdiarum  presfenta- 
verity  vel  tempore  t  nmtium  in  dote^ 
per  legem  AngLia^  vel  dlro  modo,  ad  ter- 
tninum  vita:,  vel  annorum  (12),  w/ 

per 


"S^  H  E  R  E  A  S  of  advo-wibns  of 
churches  there  be  but  three 
original  writs,  that  is  to  fay,  one 
writ  of  right,  and  two  of  pofTeiHon, 
which  be  darrein  prefentment,  and 
quare  impedit;  and  hitherto  it  hath 
bean  ufed  in  the  realm,  that  when  any 
having  no  right  to  prefent,  had  pre- 
sented to  any  church,  whofe  clerk  was 
admitted,  he  that  was  very  patron 
could  not  recover  his  advov/fon,  but 
only  by  a  writ  of  right,  which  fhould 
be  tried  by  battail  or  by  great  affii'e, 
whereby  heirs  within  age,  by  fraud, 
or  elfe  by  negligence  of  their  wardens, 
and  heirs  both  of  great  and  mean 
eftate,  by  negligence  or  fraud  of  te- 
nants by  the  courtefie,  women  tenants 
in  dower,  or  other  wife,  for  term  of 
life,  or  for  years,  or  in  fee-tail,  were 
naany  times  diiherited  of  their  advovv- 
fons,  or  at  leaft  ( which  was  the  better 
for  them)  were  driven  to  their  writ  of 
right,  in  which  cafe  hitherto  they  were 
utterly  difmherited;  it  is  provided, 
that  fuch  prefentments  fhall  not  be  fa 
prejudicial  to  the  right  heirs,  or  to 
them  unto  whom  luch  advowfons 
ought  to  revert  after  the  death  of  any 
peribns:  for  as  often  as  any,  having  no 
right,  doth  prefent  during  the  time 
tnat  fuch  heirs  are  in  ward,  or  during 
the  eftates  of  tenants  in  c^ower,  by  the 
courtefie,  or  otherwife  for  term  of  life, 
or  of  years,  or  in  tail ;  at  the  next 
avoidance,  when  the  heir  is  come  to 
full  age,  or  when  after  the  death  of 
the  tenants  before  named  the  advow- 
D  d  4  i'ci 
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per  fccduw  taUiatmn  (13),  in  prox'ima 
vacatiove^  pojiquam  hares  ad  atatem 
pervenerit  (14),  vel  advocatio  poji 
mortem  temnUum  in  forma  pr/rJiSla  ad 
h^redem  pler.a  atatis  exijientem  re- 
verietur,  habeat  eandem  aSiionem  et 
recuperat'tonem  per  breve  de  aavoca- 
tione  pojji'jpjrlum  (15),  qualem  haheret 
idthnus  anie.ejfor  (16)  ■  ujufmodi  ha- 
redii plenam  habcns  atutcm.,  in  ultima 
vacatione  tcmpor'  fuo  accidente,  ante 
mortem  fuam-,   vel  antequam   dinvjjio 

faBa  fuerit  adflrminum  v'l  ad  feoaum 
ialliutum  (17),  ut  jradi/^um  eji.  Hoc 
idem   ohjeivttiir    de   prafentaiionibus 

fa^is  ed  tcclefias  de  har  edit  ate  uxorum 
(18),  tempore  quo  fnerunt  Jub  potijlate 
iiirorumjuoi  uin-^  quibus  per  ijhidjia- 
iutum  [nbveniatur^  per  remedium  fu- 
praditlum.  Viris  etiam  rcligiofis  (19), 
^pifcopisy  archidiaconis^  re^oribus  eccle- 

fiarum^  et  ailis  perjonis  ecckfiallicis  per 
ijiud  idemjiatutum Juhveniatur :  Ji ali- 
qtiis  jus  prajentandi  non  habens  prcs- 

Je'.taverit  ad  ecclejias  domus  five  pra- 
latia^  dignitati  aut  perjonatui  jpeP^un- 
/:  J,  tempore  quo  vacaverint  pralatla^ 
digfiitateSf  fiut  perfonatus  hvjufmodi. 
Nee  iomcn  ita  large  inteUigatur  tjlud 

Jiatutuhu^  quod  perj'once^  ad  quorum  rc- 
medium  Jiatiitum  ijiud  e/i  editum,  ha- 
beant  recuperate JiipradiSlum-,  dicei^tes 
quod  cuJlodeSj  tenentes  in  dctem^  per 
legim  Anglicv.^  vel  alias  ad  terminum 
vita^  vel  annoru7n^  vel  viri  fi-^e  de- 

fenderint  (20)  placitum  per  ipfoSf  vel 
contra  ifjo;  motum^  quia  judicia  in 
curia  regis  reddita  ( 2 ) )  per  ijliid  Jla- 
tutwn  non  cdrihilentur-)  fed Jlet  judicium 
in  fuo  rolore^  quoufque  per  judicium 
curia;  reps  tanquainerroneuni  {fi  error 
invetiiaiur)  adnulletur^  vel 
[  355  J  ^JjJ*^  idtiniiS  pra^fentaiionisf 
vel  i),'qui/:tis  per  quare  im- 
pedit  fi  tranficrit  per  ct:in^am-j  vel 
per  certifcatlonim  adnulletur^  qua: 
gratis  concedatur.  Et  de  caiero  una 
forma  placitandi  in  brevibus  uLima: 
prt'fntationis^  et  quare  impedity  inter 

jujiiciarios  objervetur^  quoad  hcc^  quod 

Ji  pars 


fon  (hall  revert  unto  the  heir  being  of 
full  age,  he  fhail  have  fuch  adtion  by 
vi^rit  of  advowfon  poffefTorie,  as  the 
laft  anceftor  of  fuch  an  heir  fl:iould 
have  had  at  the  laft  avoidance  hap- 
pening in  his  time,  being  of  full  age 
before  liis  death,  or  before  the  demife 
was  made  for  term  of  life,  or  in  fee- 
tail,  as  before  is  faid.  The  fame  ihall 
be  obferved  in  prefentments  made 
unto  churches,  being  of  the  inheri- 
tance of  wives,  what  time  they  ftiall 
be  under  the  power  of  their  hufbands, 
which  muft  be  aided  by  this  eftatute 
by  the  remedy  aforefaid.  Alfo  reli- 
gious men,  as  bifliops,  archdeacons, 
par fons  of  churches,  and  other  fpiri- 
tual  men,  fhaii  be  aided  by  this  efta- 
tute, in  cafe  any  having  no  right  to. 
prcfent  do  prefent  unto  churches 
belonging  to  prelacies,  fpiritual  dig- 
nities, parfonages,  or  to  houfes  of  re- 
hgion,  what  tim.e  fuch  houfes,  pre- 
lacies, fpiritual  digiuties,  or  parfonages 
be  vacant.  Neither  (hall  this  acfi  be 
fo  largely  under ftandcn,  that  fuch  per- 
fons,  for  whofe  remedy  this  ftatute 
was  ordained,  flaall  have  the  recovery, 
aforefaid,  furmifing  that  guardians  of 
heirs,  tenants  in  tail,  by  the  courteiie, 
tenants  in  dov/er,  for  term  of  life,  or 
for  years,  or  hufbands,  faintly  have 
defended  pleas  moved  by  them,  or 
againfi  them  ;  becaufe  the  jud<rements 
<iivcn  in  the  kind's  courts  ihail  not  be 
adnulled  by  this  ftatute,  the  judge- 
ment fhali  ftand  in  his  force,  until  it 
be  reverfed  in  the  court  of  the  king  as 
erroneous,  if  errour  be  found ;  or  by 
affife  of  darrein  prejentment^  or  by 
enqueft  by  a  writ  of  quare  impedit^  if 
it  be  pafled,  or  be  adnulled  by  attaintj 
or  certification,  which  fhall  be  freely 
granted.  And  from  henceforth  one 
form  of  pleading  fliall  be  obferved 
among  juftices  in  writs  of  darrein  pre- 
fentment  and  quare  impedit,  in  this 
refpecf,  if  the  defendant  alledgeth 
plenarty  of  the  church  of  his  own  pre- 
ientation,  the  plea  fhall  not  fail  by  re^^ 
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fipan  rea  exciptat  de  pUnitudhie  eccle- 
jue  per  fuam  piopriam  prafentatlonemy 
non propter  illanplenitudinem remaneat 
kqueliy  dummodo  breve  (22)  infra  tern- 
pus  (emjir-   (23)    impetretur^  quart- 
quam  infra  tempui  Jetnejire  prisfe>.ta- 
tionemfuam  recuperare  non  pyjjit.     Et 
cum  aliquando  inter  plures  clamantes 
^difocationem  alicujus  ecdefta  paxfue- 
ritfonnata  iut:r  partes^  et  irrotulata 
foramjujiiciarils  in  rotulcy  vel  in  fine 
Jub  hac forma-,  quod  unus  prima  prafen- 
tet  (24),  et  in  fequente  vacatione  alius., 
tt  in  tertia  teriius.,  et  flc  de  piuribusy 
Jf  plires  fi  t.     Et  cum  unus  prafnta- 
Vt-rit-,  et  habuerit  fuam  prafentationerriy 
quam  habere  debet  per  form  mt  conv.n- 
tionis  illiuSf  et  in  proxima  v^catione 
ivpediatur  ilk  ad  quern  fpedlat  fequens 
prafntatio  per  aliquem  qui  fuit  pars 
fl/ius  amveniianiSf  vel  I  co  ejus :  Jta- 
tutum  eji  quod  de  catero  non  kabeat  hu- 
jufmodi    impcdittis    necrlfe   perquirere 
brtvc  de  quare  impedit^  ,ed  habeat  re^ 
curfum  ad  rotulu  //,  vel  ad finem.     Et 
Ji  in  rotulo^  vel  in  fine  comperta  fuerit 
prcediST  pax^  vel  conventio,  mandetur 
vicecomiti^  quod  fcire  faaat  parti  im~ 
pedienti.,  quod  Jit  ad  a  iquem  brevem 
diem  continentem  fpaaum  xv.   dierum^ 
vel  trium  feptimanarutn,  Jecundum  quod 
locus  eji  propinquus  vel  remotus  ojienf. 
(fi  quidfciat  dicere)  quare  fie  impedi' 
tus  talem  prafenta  ionem  fuam  habere 
non  debeat.     Et  fi  non  venerit^   vel 
forte  veneritf  et  nihil fci-t  dicere^  quare 
flc  impeditus  prafentationem  fuam  ha- 
bere non  debeat   rai^one  aiicujus fa£li 
p  ft  pacem  faSi.im,  vel  irrotuia'am.,  vel 
chirographatam,    recuperet  prajenta- 
tionemfuam  cum  damnis  Juis.     Et  cum 
contingat  quod  poji  mortem  antccefforis 
fui-,  qui  ad  aUquam  ecclefiam  presjenta- 
vit  perfmam,  affiznata  fuerit  il.a  ad- 
vocatio  in  dotem  alicujus  mulierisy  vel 
tenent!  per  legem  Angiia,  et  tenentcS  in 
dotc:my  vel  tenentes  per  legem  Anglia 
praj  ntaverinty    et    verus    kcsr'es  p/i/I 
jnortem  hujifmodi  temntium  per  legem 
Angiiai  val  in  dotem^  impediatur  pra~ 

Jentare-y 


fon  of  the  plenarty;  fo  t^at  the  writ 
be  purchaled  within  fix  months, 
though  he  cannot  recover  his  prefen- 
tation  within  thfr  fix  months.  And 
fometimes  when  an  agreement  is 
made  between  many  claiming  one 
advowfon,  and  inrolled  before  the  juf-  . 
tices  in  the  roll,  or  by  fine,  in  tliis 
form,  that  one  {holl  prefent  the  firft 
time,  and  at  the  next  avoidance  ano- 
ther, and  the  third  time  another;  and 
fo  of  many,  in  cafe  there  be  many. 
And  whan  one  hath  prefented,  and 
had  his  prefentation,  which  he  ought 
to  have  accordino;  to  the  form  of  their 
agreement  and  fine,  and  at  the  next 
avoidance  he  to  whom  the  fecond 
prefentation  belongeth,  is  difturbed 
by  any  chat  was  party  to  the  faid  fine, 
or  by  fome  other  in  his  Itead;  it  is 
provided,  that  from  henceforth  they 
that  be  fo  difturbed  fhall  have  no  need 
to  fuc  a  quare  impedit,  but  fhall  re- 
fort  to  the  roll  or  fine;  and  if  the 
faid  concord  or  agreement  be  found 
in  the  roll  or  fine,  then  the  (herilF 
(hall  be  commanded,  that  he  give 
knowledge  unto  the  dillurber,  that 
he  be  ready  at  fome  ftiort  day,  con- 
taining the  fpace  of  fifteen  days,  or 
three  weeks  (as  the  place  happeneth 
to  be  near  or  far)  for  to  (hew  if  he 
can  alledge  any  thing,  wherefore  the 
party  that  is  difturbed  ought  not  to 
prelent:  a:.d  if  he  come  not,  or  per- 
adventure  doth  come,  and  can  alledge 
nothing  to  bar  the  party  of  his  pre- 
fentation, by  reafon  of  any  deed  made 
or  written  fince  the  fine  was  made 
or  inrolled,  he  fhall  recover  his  pre- 
fentation with  his  damages.  And 
where  it  chanceth  that  after  the  death 
of  the  anceftor  of  him  that  prefented 
his  clerk  unto  a  church,  the  fame  ad- 
vowfon is  afBgned  in  dower  to  any 
woman,  or  to  tenant  by  the  curtefic, 
which  do  prefent,  and  after  the  death 
of  fach  tenants  the  very  heir  is  dif- 
turbed to  prefent  when  the  church  is 
void,  it  is  provlde^j  that  froaa  hence- 
forth 
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fcntare^  cum  ecclefia  vacaverit :  provi- 
fum  eji^  quod  de  catero  fit  in  eleSiione 
imped'iti^  utrum  *  perquirere  velit  per 
hreve  de  quare  impedit-,  vel  ultima 
privjentatioiiis  (25).  Hoc  etiam  de 
aetero  ohjcrvetur  de  advocationibia  di- 
mijps  ad  terminum  vitee.^  •vel  annorum^ 
vel  ad  feodum  talliatum.  Et  de  cestero. 
in  brevibus  ultimcs  pra-fentationis^  et 
quare  impedit  adjudicentur  dampna^ 
•Videlicet^  f  tempus  femeftre  tranfterit 
per  impedimcnium  alicujus^  ita  quod 
epifiopus  ecclefiam  confer  at  (28),  et 
verus  patronus  ea  vice  prcefentationem 
fuam  amittafy  adjudicentur  clampna 
(lb)  ad  valorem  ecclefice  (29)  de  duo- 
bus  amiis.  Et  fi  tempus  jemefl re  (27) 
non  tranfierity  fed  difrationetur  prcs- 
fentaiio  infra  tempus  prccdi^lum^  tunc 
adjudicentur  damna  ad  valorem  me  die- 
iatis  ecchfta  per  uninn  annum.  Et  fi 
impeditor  (30)  nibil  habeat^  undc  rcfli- 
iuere  pcjfit  damna,  in  cafu  quayido  epif- 
iopus confert  ecclefia  per  lapfim  tempo- 
rise puniatur  per  prifonam  duorum  an- 
norum.  Et  ft  advocatio  dtfraticnetur 
infra  tempus  femfircy  puniatur  tamen 
impeditor  per  prijonam  dimidii  anni. 
Et  de  ccctcro  ccncedantur  brevia  de 
capellis,  prabendis,  vicariis,  hofpitali- 
buSy  abbatiis,  prior atibus,  et  aliis  domi- 
bus  qua;  funt  de  advocationibus  alio- 
rum,  qua  prius  concedi  non  conjueve- 
runt  (^1).  Et  cum  per  breve  (32) 
ifjdicavit  (33)5  impedit ur  reSior  ali- 
iujiis  ccclefa,  ad  pcteind*  decimas  (34) 
in  vicina  parGchia,  habeat  patronus 
reSlori  fie  impedif  breve  ad  petcndum 
advocationem  decimarum  petitarujn, 
Et  cu7n  dij'raticnatum  fuerit,  procedat 
pofl modum placitum  in  curia  chrijiiani- 
.tat is,  qnatcnus  dijrationatuni  fuerit  in 
curia  reris  (33).  Cum  advocatio  de- 
jicndat  parficipibus,  licet  unus  bispr^c- 
fentet,  et  ufurpct  fuper  cohcsredem,  non 
propter  hoc  exchifus  ft  ilk  in  toto  qui 
flit  ne^ligens,  fed  alias  habeat  ttirnum 
fnum  praj'entandi,  cum  acciderit  f  35 )  • 


forth  it  (hall  be  in  the  elecSlion  of  the 
party  difturbed,  whether  he  will  fue  a 
writ  of  quare  impedit,  or  of  darreirt 
prefcntment.  The  fame  fiiall  be  ob- 
ferved  in  advowfons  demifed  for  term 
of  life,  or  years,  or  in  fee-tail.  And 
from  henceforth  in  writs  of  quare 
impedit  and  darrein  prefentment,  da- 
mages fhall  be  awarded,  that  is  to 
wit,  if  the  time  of  fix  months  pafs  by 
the  difturbance  of  any,  fo  that  the 
biftiop  do  confer  to  the  church,  and 
the  very  patron  lofeth  his  prefentation 
for  that  time,  damages  jfhall  be 
awarded  for  two  years  value  of  the 
church.  And  if  the  fix  months  be 
not  paiTed,  but  the  prefentment  be 
deraigned  within  the  faid  time,  then 
damages  fiiall  be  awarded  to  the  half 
year's  value  of  the  church;  and  if  the 
dillurber  have  not  whereof  he  rray 
recompenfe  damages,  in  cafe  where 
the  biihop  conferreth  by  lapfe  of  time, 
he  (hall  be  puniflied  by  two  years 
imprillnment :  and  if  the  advowfon  be 
deraigned  within  the  half  year,  yet 
the  difturber  fhall  be  punifhed  by 
the  imprifonment  of  half  a  year.  And 
from  henceforth  writs  fhall  be  granted 
fcr  chapels,  prebends,  vicarages,  hof- 
pitals,  abbeys,  priories,'  and  other 
houfes  which  be  of  the  advowfons  of 
other  men,  that  have  not  been  ufed  to 
be  granted  before.  And  when  the 
parfon  of  any  church  is  difturbed  to 
demand  tythes  in  the  next  parifh  by  a 
writ  of  indicavit,  the  pairon  of  the 
parfon  fo  difturbed,  fhall  have  a  writ 
to  demand  the  advowfon  of  the  tythes 
being  in  demand  ;  and  when  it  is  de- 
raigned, then  fhall  the  plea  pafs  in  the 
court  chriftian,  as  far  forth  as  it  is  de- 
raigned in  the  king's  court.  When 
an  advowfon  defcendeth  unto  parcen- 
ers, though  one  prefent  twice,  and 
ufurpeth  upon  his  coheir,  yet  he  that 
was  negligent  fhall  not  be  clearly 
barred,  but  another  time  (hall  have 
his  turn  to  prefent  when  it  falleth. 
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(1)  Cum  de advocationihus  ecclefiarum  nonf.nt  nijttria  hrtvia  origi- 
iialia,  'viz.  breme  de  reBo,  et  duo  de  pojfejpom,  fed.  ultima  prarfenta- 
tionis  et  quare  impedit. "]  An  affife  of  darrein  pre/entment  no  man  can 
have,  without  alledging  a  prefentment  in  his  own  time. 

A  writ  of  right  of  advowfon  a  purchafer  cannot  have,  without  Brit.  c.  94.  fol. 

alledging  a  prelentation  in  his  own  time,  but  a  quare  impedit  z.  a33.  BraQ.  li.4» 

purchafer  may  have,  and  alledge  a  prefentation  in  him,  from  whom  j^^'  ^"*  ^'^"» 

he  purchafed  the  fame;   and  to  that  end  faith  Britten  was  the  i]r'i'r  j\ 

^uare   impedit  provided    for  remedy   of  fuch  purchalers,  but  the  Clan.  ib.  6.  ca. 

quare  impedit  is  more  ancient  than  the  time  of  E.  i.  as  appeareth  17- )'•  ^S- "p. 

fey  Glanvile.  *°»  ^^• 

In  8  E.  I.  it  appeareth  quodfunt  tria  bre'via  de  advccatione placi-  C  357  ] 

tahdia,  brerjs  de  redo,   quare  i.mpedit,  et  ultima  praJentatioms\  but  Tr.  8  E.  i  i<.ot. 

vet  the  originall  writs  of  dower  and  cefiavit,  &c,  do  lye  of  an  ad-  ^'^^''^^^^^ 

yowlcn,  ar-d  ib  doth  the  judiciall  writ  ofy?/rfyizt/flj.  g  247 

(2)  Et  bucufque  ujitatumfuerit  in  regno,  quod  cum  aliquis  jus  pra-  Fleca,  ii.  e.c.  17. 
Jentandi  ncn  babens prajenta'verit  ad  aliquam  ecdefiam,  cujus  prafenta-  7  E-  3-  27.  43  E. 
fus  f.t admiffus,  ipfe  qui  lerus  eji  patronus,  per  nullum  aliud  bre've  recu-  3  '  5-  14  E.  2. 
perare  potuzt  aduocatior.em  fuam,  qua  per  breve  de  reclo.^  For  tliefe  Vii-re  imp.  172. 
words,  ad-vocatio,  prafentatio,  ecdefia,  ISc.  whereof  they  are  of't^.  j  ,!>  ^^l^ 
derived,  and  the  fcverall  forts  of  them  fee  the  iiril  part  of  the  fg^.  io_  iSo.  ' 
Inftitutes.  184.643,644, 

(3)  Prafenta'verit,'\  By  the  order  of  the  common  law,  if  one  had   645, 646,  64^7, 
prefented  to  a  church  whereunto  he  had  no  right,  and  the  bifliop   ^'e^- 

had  admitted  and  inftituted  his  clerk,  this  incumbent  could  not  be  ^^c'^l^}  ^'*' 
removed  for  divers  reafons.  *  Brcrti:.?rSeat. 

Firft,  for  that  he  came  into  the  church  by  a  judiciall  aft  from  the   al  egiin  46. 
biihop   (who  the  law  intended,y?r«/fl//j  arcbivis,  to  do  right)  the   6  E.  3  38,  39^ 
incumbent  could  not  be  removed,  neither  by  writ  of  right  of  ad-   ^!-  '■'le  firft  part 
vowfon,  nor  affife  oi  darrein  prefentment,  nor  quare  impedit,  onely  the   fja  6^*8'^''^'*'^^ 
patron  (hould  recover  his  advowfon  in  a  writ  of  right  of  advowfon,         "     ,,' 
which  by  the  ufurpaticn  was  devefted  fro.TS  him. 

Secondly,  that  by  the  common  law  in  every  town  and  p.arifh  there  2.. 

ought  to  be  perfona  idonea,  and  this  appeareth  bv  the  words  of  the 
writ  oi quare  impedit,  is c.  qvui permittat prafentare  idcnea  perfon* ,  i^c. 
And  when  the  biihop  had  admitted  him  able,  which  implyed  that   Regift.  F.N, B. 
he  was  idonea  perfona,  then  the  law  had  his  finall  intention,  'viz.  that   36. 
the  church  ihould  be  fuihciently  provided  for,  and  then  the  church 
was  faid  to  be  plena  et  confuha. 

Thirdly,  tliat  the  incumbent  having  curam  animarum  might  the  5. 

more  efFeftually  and  peaceably  intend  fo  great  charge,  the  common   Braft.  li.  4.  fo. 
law  provided,  that  after  inlHtution  he  fhould  not  be  fubjed  to  any   -44-  35  E.  i. 
aftion,  to  be  removed  at  the  fuit  of  any  common  perfon,  without   ^p'*''  ''"P.'  '^°' 
dl  refped  of  age,  coverture,  impi  iibnment  or  non-fane  memory,    jg  '^f^  'com-^* 
and  without  regard  of  title,  cither  by  defcent  or  purchafe,  or  of  any   mon  22.*  6  E.  3. 
cftate;  wherein  you  may  (as  often  it  hath  been)  obferve  what  in-   ."•  n  E.  3. 

conveniences  Qiiareimp.  15S. 
39  E.  3. 24. 
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44  F.  5.  zi.        ronvenlences  follow,  when  the  right  inftltution  of  the  common  law 
35  H.  6.  64..        js  not  obferved. 

Lib.  6.  fol.  5.  By  this  \\ord.%  pr^efent  aver  it,  it  appeareth  that  no  plenarty  doth 

Bofweis  cafe.        put  the  patron  that  hath  title  to  pre  lent,  out  of  poffeffion,  tut  onely 
ryi.  3.  64.  b.     plenarty  by  prefentation;  but  plenarty  by  collation  doth  put  him 

that  had  right  to  collate  out  of  poffelTion. 
50  E.  3.  14.  b.  (4)   Pari  jure  et  rationejus  prtefeniandi  non  hahens.'\   If  tenant  for 

jeere,  or  gardein  in  chivalry  bring  a  r^uare  impedit,  although  the  • 
defendant  hath  a  writ  to  the  bifliop  againil  the  termor  or  gaidein, 
and  his  clerk  is  admitted,  inilituted  and  indufted,  notwithftanding 
the  tenant  of  the  free-hold  of  the  advowfon  is  not  put  out  of 
polTeilion.  Note  a  diverlity  between  a  meer  ufurpation,  and  him 
that  comes  in  by  courfe  of  law. 

(5)  Jci  ecc!ejiam.'\  This  is  intended  of  a  church  prefentative. 

(6)  Cujus  pra-fentatus  Jit  admtjfits.  Albeit  that  admij'us  in  hir 
proper  fenfe  is,  when  the  biihop  upon  examination  findeth  hint 
able  (that  is)  idonea  per/ona,  yet  here 'it  is  taken  for  inltitution;  for 
here  is  implyed  ad eandetn  ecclejiam,  and  therefore  of  neceflity  it  mull 

I  35^  ]         ^'^  '^^"^^  taken  fer  inftitution,  and  the  rather,  for  that  before  inili- 

tution  the  rightfull  patron  is  not  put  out  of  pcfieffion.     And  it  i« 

to  be  obferved,  that  by  the  inftitution  the  church,  as -to  all  common 

perfons,  is  plena  et  confulta  as  to  the  fpiritualty,  that  is  to  fay,  the 

,,H.^.  iiBof-  cure  of  fouls:  for  when  the  bifnop  doth  inftitute  him,  he  faith,  i»- 

veiscafe  ubi  lup.  jftiiuo  te  ad  tale  hencficiiim,  et  habere  curam  animarum^  et  accipe  ciiram 

PI. Com. fo.  5?8.  tuam  et  meatn;  but  before  induftion  the  parfon  hath  not  the  tempo- 

ri-aK^"'      f  ^*      r^lties  belonging  to  his  reftory. 

■  o°j7r  ^  rj-^*  -But  the  church  is  not  full  agalnft  the  king  before  induftion,  be- 

Giles  cafe  lib.  q.  caufe  in  the  kings  cafe  plenarty  is  to  be  intended  of  a   full  and 
fol.  132.  compleat  plenarty,  afwell  to  the  temporalties  as  to  the  fpiritualty. 

jHohs  cafe.  Nota,  prefent  admiflions  andinllitutions,  &c.  are  the  life  of  advow- 

p  j^'r'  ^^^"  ^'  ^^'^^ '  ^"^^  therefore  if  patrons  fufpeft  that  the  regifler  of  the 
-'  h' A  17^ in  '^i^op  wi''  ^^  negligent  in  keeping  of  them,  he  may  have  a  cer- 
4. 20.  14  H.  5  "  tiorari  to  the  blfhop,  to  certifie  them  into  the  chancery. 
ai.  iH.  7.  19.  And  if  there  be  an  uturpation  upon  the  king  by  a  compleat  ple- 
10  H.  7.  1 5.  narty,  the  king  cannot  prelent  to  the  church,  before  he  hath  removed 
?-5E.  3.  cap.  3.  jVjp  incumbent  by  quare  impedit,  left  contentions  might  grow  in  the 
^2\i  A^c"-*/  church  between  the  feverall  claimers  of  the  benefice,  to  the  difturb- 
r.N.B.-6.  k.  'ince  or  hindrance  of  divine  fervice,  and  this  was  by  the  common 
343.  &  34.  k.      law. 

5.1  E.4. 34.  gut  in  that  cafe  the  king  is  onely  put  out  of  poiTefiion,  as  to  the 

43  E.  3.  3.  b.  bringing  of  an  aclion,  but  the  inheritance  of  the  advowfon  is  not 
•8E.5.:8^'q.  devefted  out  of  him  :  fee  in  .the  fourth  part  of  the  Inftitutes,  cap. 
*  Pafch.  24  E.  3.  Ireland ;  when  an  *  incumbent  is  made  a  biftiop,  either  in  England 
Coram  Rege        or  Ireland,  &c.  who  {hall  prefent. 

Cninub.  Tr.  ^7)  ^Mm  per  bre-ue  de  reclo.']   This  is   to  'be  underftood  where 

R!>.^e*Rct^'^"'"  the  patron  that  had  a  fee  fimple,  and  that  he  or  fome  of  his  ancef- 
17  E^.  ■'.40.  21  '^ors  had  prefented:  but  if  the  patron  claimed  the  fee-fimple  of  the 
E.3.40.  41E.3.  advowfon  by  purchafe,  and  had  never  prefented,  there  he  could 
S-  46  E.  3.  32.  have  no  writ  of  right  of  advowfon,  but  before  this  ftatute  had  loft: 
^^'v^'  '^^' ^^^'  the  advowfon.  And  likewife  if  tenant  in  tail,  or  tenant  for  life  had 
tinp  '/'q  ^"^^  furtered  any  ufurpation,  they  had  been  remedilelTe  by  the  common 
43  E.  3.  15.  law,  becauie  they  could  have  no  writ  of  right. 
43  AiT.  2  r ,  If  a  bifhop,  abbot  or  prior,  &c.  purchale  an  advowfon,  and  fuiFer 

5  E.  3.  60.  an  ufurpation  before  they  prefent,  they  and  their  fucceflbrs  are  bar- 

F.N^B.  34.  j.gj  ^^^  g^.g  unieffe  by  f^j-cg  of  this  adt  the  ufurpation  be  avoided 
35  H.  6.  54, 60.    .  .         ,.  '  * 

<  E.  3.  60.  in  a  luare  tmpdit. 

19  H..6  40.  Therefore 
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Therefore  in  perufmg  over  the  feverall  branches  of  this  ftatute, 
Jt  ihall  appear  what  cafes  be  remedied  by  this  adl,  and  what  remain 
at  the  common  law. 

I  Per  quod  haredes  Infra  atatem  extJIenUs  per  frauinn  et  negU~ 

*  grnttam  cujiodum^  haredes  etiatnfive  maj  ores  five  mi  no  res  per  negli- 

gentiam-,  velfraudem  tener.ttum per  legem  Anglia^  vel  mulierum  te- 
nentiumln  dotem^vel alio  modo  ad  terminum  vita^vel annorunijVel 
perftodum  talUatum  muitotiens  exharedationem  patiebantur  de  ad' 
vocationibus  illis^vel  ad  minus  (quodeis  melius  fuit)  ponebantur  ad 
breve  de  reiicy  et  in  cafu  omnino  exhteredati  fuerunt  hucujq\  ^c. 

Here  is  the  preamble  containing  the  mifchief,  let  us  therefore 
perufe  the  words  of  the  aft. 

(8)  Statutum  efi  quod  bujufmodi  prafentationes.'\  The   preamble   44  E- ?•  21- Hbi 
extendeth  ondy  to  heirs  in  v/zx^,  per  fraudem  et  negligentiam  cujio-    "'  J"    33- 
dum^  \£c.  and  the  words  of  the  body  of  the  acl  are,  quod  huju/modi  p^^  ^.^  ^^^^ 
frajemationesj  fach   prefentations;  but  thefe  words  are  to  be  ex-    Huju/modi,  fa 
pounded,  fuch  prefentations  that  be  iu  the  fame  mifchief:  and  there-   ca.  4.  &  circun*. 
fore  this  aft  extends  to  heirs  of  advowfons,  though  they  be  out  of  'P*^*  agatis. 
ward. 

(9)  Redis  baredibus.']  This  aft  relieveth  onely  infants  that  have   35  H.  6.  64* 
advo.vfons  by  defcent;   for  if  an  infant   have   an  advowfon    by 
purchafe,  he  remaineth  at  the  common  law,  and  is  not  remedied  by 

this  aft. 

And   this  being  a  law   that  fapprefleth  wrong,  and  advanceth         f  355  1 

right,   doth  binde  the  king,   though    he  be  not   named  in  the  35H.6.  ubif«p. 

aft.  Lib.  21.  fo,  72. 

(10)  Aut  tUis  ad  quos  fofi  mortem  aliquorum  huju/modi  ad-vocationes  "^^S"-  C«>"eage 
re<verti  debent.^   Nota  [///'']  hoc  eft  illis heeredibus,  to  thofe  heirs  that 

have  the  reverfion  of  the  advi-wfon  by  defcent;  for  the  preamble   Pcom-sS- 
{■axt\\,haredes  etia/.tji've  majores,Ji'veminores,i5c.  And  the  perclole  w"     "    ''^•V'Z' 
this  branch  is,  qualem  haberet  ultimus  anlecejjor  huju/modi  baredis,  f^c.   ^^°-^^^-  ^^f^*""^' 
So  as  this  ftatute  doth  help  the  heir  of  him  in  liie   reverfion,  and  S '  ^4-  • 

not  the  leffor  himfelf,  but  the  heir  of  him  in  the  remainder  is  not 
within  the  purview  of  this  aft. 

(11)  P^  mortem  aliquorum  huju/modi.']  That  is,  of  tenant  by  the 
courtefie,  tenant  in  dower,  or  otherwife  for  life,  or  for  yeers,  or  in 
fee  tail. 

(12)  Pro  termino  annorum,"]  Tenant  for  term  of  half  a  yeer,  or  a   34  H.  6.  30. 
yeer,  and  grantee  of  the  next  avoidance  are  within  the  purview  and 
meaning  of  this  aft;  tenant  by  ftatute  merchant,  orftaple,  or  el^it^ 

are  within  the  purview  of  this  ftatute, 

(13)  Fel /eodum  talliatum.'\  Tenant  in  tail  of  a  mannor,  where-   8E.  2.  Quare 
nnto  an  advowfon  was  appendant,  and  before  this  ftatute  an   ef-   impedit.  167. 
tranger  uiurped,  and  then  the  ftatute  oi donis  condit''  and  this  aft  is    ^^^-  S-'^i*^-^?* 
made,  tenant  in  tail  dyeih,  and  the  mannor  defcendeth  to  his  iflue; 

yet  the  heir  in  tail  hath  no  remedy,  becaufe  the  advowfon  was 
fevered  by  the  ufurpation:  and  this  aft  extendeth  not  to  trfurpations 
before  this  aft. 

But  if  tenant  in  tail  fuffer  an  ufurpation  after  this  aft,  and  dyeth,  8  e.  %.  nbi  fupt*. 
his  ifiue  ftiall  have  remedy  by  quu-s  impedit  within  the  purview  of  46  AiT.  4. 
this  llatute, 

^  C«4)  /« 
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(14)  In  proxma  njacatione  poji  quam  hares  ad  atatem  per'veneritA 
Note,  albeit  the  heir  hath  the  advowfon  by  defcent,  yet  if  he  fuf- 
fereth  an  ufurpation,  he  hath  no  remedy  by  this  branch,  untill 
after  he  cometh  of  full  age;  this  is  to  be  intended  when  the  heir  is 
in  ward,  for  fo  this  aft  putteth  the  cafe :  but  if  the  heir  be  out  of 
ward,  he  may  have  his  quare  impsdit,  or  his  affife  of  darrein  pre/ent- 
ment  during  his  minority. 

(15)  Per  bre've  de  ad-vocations  poJ/eJforium.'\  This  is  by  quare  im" 
pedit,  or  aflife  of  darrein prefentme7it. 

()6)  ^alem  haberet  uliimtu  antecej/or,  &c.]  Then  put  cafe,  that 
one  purchafeth  an  advowfon  in  fee,  and  dieth  before  any  prefen- 
tation  made  by  him,  and  this  defcends  to  his  heir  within  age,  the 
church  becomes  void ;  if  the  heir  be  in  ward,  the  heir  may  ha-ve 
his  quare  impedit  at  his  full  age,  and  if  he  be  within  age,  and  out 
©f  ward,  he  may  have  his  quare  impedit,  and  count  of  a  pre- 
fentation  made  by  him  of  whom  the  purchafe  was  made:  but  he 
oan  have  no  writ  of  right  of  advowfon,  becaufe  his  anceftor,  or  he 
never  prefented. 

Note  it  is  not  faid  here,  qualem  hahuit,  but  qualem  haberet,  as  the 
anceftor  fhould  have  had  if  the  church  had  become  void  in  his  time, 
and  his  title  to  prefent  had  accrued  unto  him,  for  there  the  right,  or 
at  leaft  the  poffibility  of  adlion  doth  defcend. 
,  One  feifed  of  an  advowfon  in  fee,  pl-efenteth  to  the  church  being 
void,  and  granteth  the  fame  to  A.  for  life,  and  after  granteth  the 
reverfion  to  K.  and  his  heirs ;  A.  tenant  for  life  fufFereth  an  ufur- 
pation to  the  church,  the  heir  of  K.  having  the  right  of  this  ad- 
vowfon by  defcent,  fhall,  after  the  death  of  A.  the  church  becoming 
void,  pfL-fent,  and  yet  K.  could  not  have  had  a  quare  impedit :  but 
if  A.  had  dyed  before  the  ufurpation,  then  might  K.  have  had  a 
quare  impedit,  and  therefore  his  heir  Ihall  have  at  the  next  avoid- 
ance that  remedy  which  by  poffibllity  he  might  have  had;  and 
herewith  agrceth  the  authority  of  the  book  in  2  E.  3.  for  there  Tond 
taketh  this  exception,  but  durfl  not  demur. 

(17)  Fel  antequam  dbt^JJio  fa8a  fuerit  ad  ttrtninum  'vel  ad fioduni 
talliatum  ]  Hereof  fufficicnt  hath  been  faid  before. 

(18)  Hoc  idem  objernjelur  de  pr<<efentatiombus  faiiis  ad  ecclefias  de 
hareditate  uxorum.'\  If  a  feme  covert  hath  an  advowfon  by  pur- 
chafe, fhe  is  not  within  the  remedy  of  this  adt,  and  that  for  two 
reafons:  _  _  - 

Firft,  here  it  is  faid,  hoc  idemolfer^vetur;  but  an  infant  having  an 
advowfon  by  purchafe  is  not  holpen  by  this  a(ft,  et  hoc  idem  obfer-vetur 
in  cafe  cf  a  feme  covert. 

SocoYi^\y,  d^  hareditate  uxorum,  is  here  intended  of  an  advow- 
fon by  defcent;  for  this  word  haredilas,  fee  the ,  firft  part  of  the 
InlHtutes,  fed.  9. 

(19)  Viris  etiam  religiofis,  &c.]  By  this  prefentation  and  ufur- 
pation in  time  of  vacation,  albeit  the  free-hold  and  inheritance  is 
in  abeiance  in  gremio  legis,  yet  the  ufurper  gaincth  a  fee-fimple  in 
the  advowfon:  like  as  if  one  entereth  into  lands  duiing  the  vaca- 
tion, and  claim  the  fame  as  his  inheritance,  he^  gaineth  an  inheri- 
tance by  wrong;  but  yet  as  the  dying  feifed  of  lands  in  that  cafe 
during  the  vacation  (hall  not  take  away  the  entry  of  the  fucceflbr, 
no  more  Ihall  the  ufurpa;.  on  during  the  vacation  take  away  hi» 
right  of  prefentation,  when  the  church  becomes  voidj  and  if  he  be 
aiiturbed,  he  ihall  have  his  quare  impedit, 

8  *  (20)  Nee 
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(20)  Nfc  tamett  ita  large  intelligatur,  lSc.fi3e  dtftndtrint^  So 
great  regard  the  law  hath  to  judgements,  as  this  afl  provideth, 
that  by  any  generall  words  of  this  aft  they  (hall  not  be  avoided  by 
pretence  oi  feint  deftjtce  :  quiajudicia  in  curia  regis  reddita  pro  vs- 
ritate  accipiuntur ^  et  judiclafunt  tanquam  juris  di3a. 

(21)  ^ia  judicia  in  curia  regis  readita.'\  Here  is  one  of  the 
maximes  of  the  common  law. 

*•  Judicia  in  curia  regis  reddiia  non  adnihihntur,  fed fient  in  fuo 
rohore,  quoufque  per  error  em  y  aut  attinclam  cdnuUentur. 

"  Nihil  tarn  conveniens  eji  naturals  tequiiatij  wiumquodq'f  dijfol'vi 
eo  ligamine,  quo  ligatum  eJi. 

"  Interefi  reip^b.  resjudicatas  non  refcindi. 

(22)  Et  de  ctttero  una  forma  placii*  in  brevib^  ultimte  prafeni*  et 
quare  impedit  inter  jujiic*  ob/ervetur,  quoad  hoc,  quod  Ji  pars  rea  exci- 
piat  de plenitudine  ecclejia  per  Juam  propriam  prafentatione,  non  propter 
illam  plenitudini,  remaneat  loquela,  dummodc  bre-ve  infra  ternpus  Jemejire 
tmpetretur.  By  the  common  law  (as  hath  been  faid)  plenarty  before  Brit.  fo.  834, 
the  writ  o{  quare  impedit  brought  was  a  good  plea,  but  plenarty 

hanging  the  writ  was  no  barre  at  the  common  law;  but  now  by 
this  ftatute,  plenarty  is  no  plea  in  a  quare  impedit,  or  darrein  prefent- 
ment,  unlefle  it  be  by  the  fpace  of  fix  moneths  before  the  quare 
impedit  brought;  for  if  the  rightfull  patron  bring  his  attioa 
within  the  fix  moneths,  it  is  maintainable  by  this  ftatu  e,  which 
IJiort  purview  doth  remedy  many  mifchiefs  at  the  common  law. 

But  thisadl  doth  not  bind  the  king,  for  plenarty  by  the  fpace  of         L  3^^  J 
iix  moneths  is  no  barre  againft  him,  but  he  may  have  his  quare  im- 
pedit when  he  will,  for  nullum  tempus  occurrit  regi. 

But  fome  have  taken  a  diverfity,  when  the  king  claimeth  the   'MAzh.z^Y..  x. 
advowfon  in  his  owne  right  injure  corona,  and  when  he  claimeth  it   rot.  14S.  in  haa« 
in  the  right  of  a  fubjed;  for  than  he  Ihall  not  be  in  better  cafe  then   '"•  3  W-  ^•/'t* 
the  fubjeft  was:  as  where  the  king  was  intitled  to  prefent  in  the    i3£"','T' ' 
right  of  a  ward,  and  one  did  ufurp,  and  the  church  was  full  by  the 
fpace  of  fix  moneths,  and  it  was  adjudged  within  twelve  yeares  after 
the  making  of  this  a<El,  that  the  king  by  this  plenarty  was  barred 
of  his  quare  impedit.     But  fince  that  time  the  law  hath  been  other-   SE.3.  38. 43  E, 
wiie  taken.  S-iS-^S^.s- 

Plenarty  by  fix  moneths  againft  the  queen  is  a  good  plea,  albeit  ^-^  ■»  I'  ^* 
fhe  claime  the  advowfon  by  the  kings  indowment.  %xY..  \.-i* 

And  yet  in  all  cafes  plenarty  by  fix  moneths  is  no  plea  in  a 
fuare  impedit.  If  an  advowfon  be  aliened  in  mortmain,  and  the 
church  become  void,  and  a  ftranger  ufurp,  and  his  clerke  is  in  by 
fix  moneths,  yet  the  immediate  lord  fiiall  have  a  quare  fmpedit 
within  the  yeare,  for  the  ftatute  of  7  E.  i.  de  religiojis,  giveth 
him  a  yeare,  and  the  immediate  lord  halfe  a  yeare  after,  &c.  and 
for  that  caufe  alfo  no  defcent  of  lands  in  the  meane  time  Ihall  take 
away  his  entry. 

(23)  Infra  tempus /:mej}re.']  i.infrajex  menfes.  And becaufe  this  Lib.  6.  f.6j,6?. 
computation  doth  concerne  the  church,  it  is  great  reafon  that  it  Catelb:es  cafe, 
Ihall  be  made  according  to  the  computation  of  the  church,  which 
church-men  do  beft  know;  and  therefore  the  computation  fliall  be 
made  according  to  the  kalender  for  one  halfe  year,  and  not  ac- 
counting 28  dales  to  the  moneth,  and  fo  was  it  refolved  in  the  court 
of  common  pleas,  temps  h.  2.  and  temps  H.  8.  as  in  the  faid  cafe  it 
appeareth. 

JntS 


361  Weflm.  fecond.  Cap.  |i 

Braft.  11. 4.  fo.  J)ite  concilium  Later anenfe  nullum  currebat  iempus  contra prafentantes, 

%V'  r^'  ^'  ^^^  ^'^  bifhop  was  to  provide  one  to  ferve  the  cure  m  the  meane 
Ixtr  fu'ppir  time,  and  the  patron  might  prefent  when  he  would.  Briuon  io, 
pralat  negl.  3.  225.  a.  calleth  it  the  councell  of  Lyons  in  France,  for  the  councell 
&4.  deconc'  of  Lateran  in  Rome.  This  councell  of  Lateran  was  holden  under 
prxb.  ca.  5.  &~.  pope  Alexander  the  third,  anno  domini  i  179.  25  H.  2.  But  our 
de'^ur'"'^'t'  ^'  ^"^P^^  ^■'*  "°'-  according  to  the  times  and  perfons  expre/Tcd  in  the 
tus.  Mich.  3.  E.  canons;  for  they  do  give  foure  moneths  to  a  lay  patron,  and  fix 
I. in  banco  105.  moneths  to  an  ecclefiaiticall,  &:c.  neither  hath  therein  the  king  any 
Stafford,  prior  fupreme  title  by  them  to  conferre  by  lapfe.  And  by  the  councell, 
de  Lauda.  tempus  femejlre  is  to  be  accounted  per  dies,  et  non  per  menfes  anni  :  and 

therefore  we  hold,  that  the  time  and  title  to  prefent  by  lapfe,  is  per 
Mich.  5.E.r.rot.  legem  Jnglia:,  occafioned  and  eftablifhed  it  may  be  by  reafon  of  the 
100.  in  banco        fajd  gene:  all  councell.     See  lib.  6.  fol.  62.  in  Catelbyes  cafe. 
Lincoln.  Nota  #  \^  (.j^^  reigne  of  Ed.  3.  the  clergy  pretended  that  lapfe  fhould 

pars^i  ■mil     ^"curre  againft  the  king,  whereupon  it  was  thus  refolved  and  pub- 
The  councell         lilhed.  Rex  ad  agnitionem  veritatis,  et  adtollendum  dubitationis  fcrupu- 
bound  not  the       lu7n,  quam  quidem  preerogativarum  et  jurium  coron<£  Juee,  nefcii  hare- 
prerogative  of       dicuntur,  omn''  patr*  <voluit  notitice,quod  ab  exordia  tta/cente  ecclejia  in 
e    mg.  Anglia.     Reges  Anglic  ad  omnia  ecclejiajiica   benejicia  qualitercunque 

'vacantia,  ad  eorum  collationem,  ^c.  /pedant ia,  quandocunq;  placeret  eis, 

jure/uo  regio  pnefentarunt,  l^c.  fuique  prafentati,  t^c.  admijji  fuerunt^ 
7       '   ' '  k^c.  nsn  cbjlantibus  aliquibus  curriculis  temporum,  feu  *  conjiitutionibus 

de  preefentationibus  hujufmodi  infra  certu  tempus  faiV  in  contrariunt 

Reeift  42  b         *'''''*  ^^• 

Nota  per  lapfum,  But  fee  the  Regifter,  rex  venerabili  in  Chrijio  patri  R.  epifcopo 
&c.eft  fecundum  London,  i^c.  ^iafecundum  legem  et  confuetudinem  regni  nojiri  AnglieVy 
legem  &  confue-  epifcopi,feu  alii  diocefani  ecclefias,  feu  alia  beneficia  de  quorumcunqiie 
f  J."  p"r  h  "  F  P^ironatu  exijiunt,  infra  diocefariam  fuam  'vacantia  per  lapfum  temporis 
I.  i7i  banco  rot.  "  ante  Jex  menfes  a  tempore  'vacationis  earundem  tranfaSias  conferre  non 
58.  Southt'  the     debent,  i^c. 

Biihop  of  Can-         And  albeit  if  the  lapfe  were  eftablifhed  by  authority  of  fome  aft 
terbunes  cafe  per  of  parliament  now  (as  many  others  be  in  like  cafes)  not  extant, 
/."a.  b^v  ^^'   yet  the  writ  may  izrwc  fecundum  legem  et  confuetudinem  Jnglia,^s  ojir 
842.  Regift.  fo.    bookes  doe  warrant. 

98.  nota.  It  was  well  and  gracioufly  done  of  king  James,  in  his  general} 

r  3^2  J         pardon  at  his  parliament  holden  in  anno  21.  of  liis  reigne,  he  par- 
doned all  titles  and  aftions  oi quare  impedit,  as  his   majefty  had  or' 
might,  by  reafon  of  laps  incurre  above  three  yeares  then  paft.     A 
neceflary  branch  to  be  contained  in  every  generall  pardon.     For 
we  have  known  an  iacumbent  turned  out  of  his  benefice  after  40 
yeares  quiet  poffeffion,  by  pretence  of  a  laps  upon  the  ftatute  of 
21  H.  8.  ca.  13.  yet  after  fo  long  ^oK^Sion  omnia  pr^fumi  debent 
folenniter  effe  aila, 
aiE.  3.9.  30E.        (24.)  Et  cum  aliquando  inter  plures  clamantes  ad'vocationem  alicujus 
3.quareimp.  49.    ecclefia: pax  fuerit  formata  inter  partes  quod  umis prima  pnefentet,  &c.} 
l\^B^*6^  This  claufe  extendeth  as   well  to  ftrangers  of  bloud,  as  to  copar- 

'  •  ^  '^'  ceners  that  are  privie  in  bloud,  and  if  one  of  the  parties  or  his 
heires,  or  any  ftranger  ufurp  in  the  turne  of  another,  the  party- 
wronged  is  not  driven  to  his  quare  impedit ',  for  fo  it  may  be,  that 
the  quare  impedit,  or  affife  of  darren  prefentment  may  faile,  and  yet 
he  may  have  remedy  by  this  branch  of  the  aft,  for  albeit  there  be 
a  plenarty  by  fix  moneths,  yet  the  party  may  have  a  fcire facias 
upon  the  roll  or  fine,  and  therein  recover  the  prefcntation  and 
damages. 

.    (*5)  ^' 
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(25)  Et  cum  ccf.lingat,  l£c.  utrum  perquirere 'velit  In'ue  de  quare 

impcdit,  'uel ultimo pr^/entatic7iis.'\   Upon  this  branch  two  conclulions  F.N  B.  3 1.  g.  i. 

are  to  be  obferved.  ^'T'aiVIl 

1.  Fira.that  the  heire  in  reverfion  is  provided  for  in  this  cafe,  ^^^  ^"^ '  ^^■+- 
and  not  the  lefibr  himfelfe,  for  here  it  is  faid,  verus  hares.  Brit',  ca.  6i.  fol. 

2.  That  albeit  tenant  by  the  curtefie,  tenar.t  in  dower,  tenant  for  224. 

life  or  tenant  in  taile  prcfcnted  laft,  yet  the  heire,  to  whom  the  re-   f '^t  lib.  5  <=•  "♦ 
verfion  falleth  in  pofleffion,  (hall   have  by  this  branch  an  affife  of  ""^J^'j^^J^"' 
darren  prefentment,  albeit  the  heire  or  his  ancefter  did  not  imme- 
diately prefent  before. 

Et  de  catero  in  brevibus  itltlma  prafentationisy  et  quare  hn- 
pedity  adjudlcentur  damna^  viz.  Ji  tempiis  femejire  tranfierit  per 
impedimentu  alicujus^  it  a  quod  epijiopus  eccleftam  confer  at ^ 
etverus  patronus  ea  vice  prctfcntationem  juam  amittat^  adjudicen- 
iur  damnay  ad  valorem  tcclefia  de  duobus  annis, 

(26)  Adjudicentur  damna.']   Before  the  making  of  this  aft,  the  Lib.  5.  f.  58,  59, 
plaintife  in  a  quare  impedit  recovered  no  damages,  left  any  profit  the  Specot's  cafe, 
patron  fticuld  take  fliould  favour  of  limony,  vvnich  the  common  law  g'^'  ^V'  "^^  5^* 
did  fo  deteft:  and  this  is  the  caufe  that  the  king  in  a  quare  imfedit  , ,  g"  \       '^.^ 
recovereth  no  damages,  becaufe  lie  could  recover  rone  by  the  com-  imped.  54. 
mon  law,  and  the  king  is  not  within  the  purview  of  Kiis  aft,  for  the  Te.rps  E  r.ibid. 
caufs  (hewed  in  Bo' wels  cafe.  181.  3H  f-^^- 

And  forafmuch  as  no  damages  were  in  a  quare  impedlt  at  the  com-  ri^^jf"  E^f  c-j 
mon  law,  and  this  aft  after  the  ftatu'e  of  Gioccfter  giveth  damages  ^p,,  reseV.  con- 
only,  the  plaintife  fhall  recover  no  colls.  ciiio  ad  pjilia- 

In  a  quare  impedit  againft  a  prior  patron^  and  incumbent,  the  prior  n^er.t.  rol.  3. 

plead  in  barre,  and  the  incumbent  plead  the  fame  plea,  whereupon  "*J"  "iominnm 

liTues  are  joyned,  the  prior  dyeth,  the  illue  is  icur.d  for  the  incumbent,  cr. t um 'win:on. 

he  (hall  not  recover  dam.ages  by  this  aft,  for  he  cannot  have  a  writ  pro  cuilod. 

to  the  bifhop,  and  heccn'inued  in  pclTeinon.  hof/it.  South. 

(27)  Si  tempus  femeftre.'\   if  upon  the  foundation  of  a  chauntcry  27  H.  6  ic 
the  compofition  be,  that  if  the  patron  prefent  nor  within  a  moiieth,  9  ^-  ^-  3^-  S'*' 
the  ordinary  (liall  collate  in  i.  quare  inpedi!  b.-ought  for  this  chaun-  '3  £•  4-  3- 
tery,  if  the  moneth  be  pall:,  the  p!?.intife  fnall  recover  damages 

for  two  yeares  within  the  equity  ot  this  itatute,  for  that  the  patron 

in  this  cafe  lofeth  the  prefentation,    although   the  words  of  the         [  363  J 

ftatute  be  per  iempus  femeflre,  and  this  is  per  tempus  menf.s  tantum. 

(28)  Ita  quou  epifcopus  ecdefiam  conferat,  &c.j   Here  conferat  is  to    11  H.  4  Sc.Iib. 
he  taken  for  legitime  coK/erai.  9.  fo.c6.  Strat. 


merceiia. 


Albeit  the  biihop  hath  not  collated,  yet  if  he  hath  Jus  ccitferendi,  ^^^^ 

the  plaintife  (hall,  if  he  will,  recover  double  damages  within  the  *^    '  ^' 
meaning  of  this  aft. 

But  albeit  the  (ix  moneths  be  paft,  fo  as  the  bifhop  hath  a  juft  title  ^  E-  35.  q"a« 

to  prefent  by  lapfe,  yet  if  the  church  doth  remaine  void,  the  plain-  ''"P«ti-24-  S"?'* 

tife  at  his  perill  may  pray  a  writ  to  the  biOiop:  hut  then  he  (hall  \^^'   g     /„'_ 

not  recover  double  damages  but  for  halfe  a  yeare  c»ily,  becaufe  in  qu"ft4-'.  IiH. 

that  cafe  he  (hall  recover  his  prefentaticn,  fo  as  it  is  in  the  plain-  440.  13  £.4,  ^* 

tifes    eleftion  in  that  cafe,   either   to  lofe    his   prefentation,  and  I'ysr  3-  El.  15. 

have  double  damages,   or  to   have  his   prefentation,  and   (ingle  ^  ^'*  *4i« 
damages.                                                                                              " 

The  plaintife  in  a  quare  impedit  zher  appearance  was  non-fiiit,  27E.3  4airaj« 

whereupon  the  court  awarded  a  writ  to  the  bifhop  for  the  defend-  ic6. 
ant,  and  a  writ  to  the  (heiife  to  enquire  when  ihe  church  became 

II.  Imst.  £  fr  void. 
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void,  the  yearly  value  thereof,  and  whether  the  church  were  full,  &c. 
the  (heriffe  returned  the  time  of  the  voidance,  the  yearly  valoe,and 
that  the  bifhop  had  collated  by  lapfe,  whereby  it  appeared  tempus 
femejire  was  pail  before  the  writ  coald  be  ferved,  yet  feeing  the 
judgement  was  given  within  the  fix  moneths,  he  could  recover  the 
damages  but  for  halfe  a  yeare. 

And  it  is  to  be  obferved,  that  albeit  the  biOiop  doth  collate,  yet 
if  his  incumbent  be  removed  by  judgement  within  the  fix  moneths, 
or  after,  the-plaintife  fliall  recover  the  damages  but  for  halfe  a 
yeare,  for  the  wtjrds  of  this  branch  are,  et  'verus  patrcvus  ea  'vice 
preefentationem  fuatn  amittat,  fo  as  if  he  lofe  not  his  prefentation,  the 
collation  of  the  bifliop  is  not  materlall. 
=+E  3.35. 39E.        (29)  ^d  valorem  ecclejia;.']  This  (hall  be  accounted  according  t»* 
'^  'fn^I''^"^°'  ^^^  ^^^y  ^'""^  value,  as  the  fame  may  be  letten. 
46  £  -3  le  b  '         ^■^^^  ^^-^  impedttor,  &c.]  No  damages  by  this  aft  are  to  be  re- 
covered bur  againft  him  that  is  impedttor,  a  difturber. 

In  a  quare  impedit  againft  the  patron  and  incumbent,  the  plain- 
tife  recovers  the  ^Avovj^on  poji  feitiejtre  tempus,  and  becaufe  the  in- 
cumbent was  impedttor,  for  that  he  had  counterpleaded  the  title  of 
the  plaintife,  therefore  he  recovered  the  value  for  two  yeares  as 
well  againft  the  incumbent  as  the  patron. 

(31)   Et  de  catero  concedantur  bre-via  de  capellis,  prahendis,  'vica- 

•  riis,  hojpitalibus,  abbaiiis,  prioratihus,  et  aliis  domibus  qua  fmit  de  ad- 

Tnn.  i3.H.3.      'vocationibus   aliorum,   qu^g  priiis  concedi   non   confue'vcru7it.'\    Ecclejia, 

!?'' '5- '"*"'■'''•  capella.  When  the  queftion  was,  whether  it  were  ecch/ia,  aut  catella 
Brad.  hb.A.  tol.      ,.  ,  .  1  r  i-n-  1,1        -.i/        -n     . 

2.41  b.  Bi it.  fol    P^''ttnens  admatruem  ecclcjtam,  tne  illue  was,  whether  it  had  baptijiertum 

226.  b.  Fu-r.  li.5.  et  fepiilturam :  for  ifithadthe  admlniftration  of  facramcnts   and 

ca.  14.  14 H.  3.  fepulture,  it  was  in  law  judged  a  church,  Trin.  20.  E.  i.  in  banco 

quare  imped.  Rot.  1 77.  in  quare  imped.  Ric'  de  Smithes  cafe.     Mich.  21.  E.  \.iv 

ibid'?8-^4'E  ^""'^  ^''^'  ^-  ^^"f-  Prior  tie  Elics   cafe.     Hill.  8  E.  \.  in  banco, 

,  ^'8H*6.    '  Roger  de   Bigod,  &  Counte  de  NorfF.    cafe.  Hill.  8  E.  2.  coram 

3-.  24E.  3.  rege  Cornub.  pro  capella  fanSi  Bcrione.     A  capella   'uenit  capellania 

ibid.  a6.  45  E.  Rot.  Cart.  26.  Nov.  an.  28  11.  3.  in  cart'  fad^  Will.  Oxon'  epifcopo 

3.ibid.i;8.  et  capellan^  ut  patet,  Mich.  32.  E.  I.  coram  rege  Gloc''  capellania  Sandi 

liucr  breviazS  Ojhvaldi,  prioratiis  Sandi  Ofnualdi  de  Gloc'  qua  ejl  de  libera  capellania 

Mail,  anno  regis  ""Jira. 

E.I.  1 1. 6E.3. 5.  It  appeareth  here,  and  by  6  E.  3.  that  before  this  aft  writs  did 
30.  Braft.  li.  4.  f.  not  lye  de  capellis,  prabendis,  i3\.  and  yet  it  is  adjudged  in  14  H.  3. 
\^°'a^^'  which  was  long  before  this  ftatute,  that  a  quare  impedit  did  lye  of  a 

iQ^H.'sTDar!  chappell,  and  it  was  refolved  in  parliament.  Hill.  19  H.  3.  S^od 
prefentment,  pi.  nulla  ajjifa  ultima prafentatio^ils  capiatur  de  *  ecclefiis prabendatus,  nee 
lilt.  Vid.  Rot.  de  prabendis :  but  now  this  acl  hath  made  it  cleare,  and  the  writ 
'^^'g'"^-  ^\:K\\\>c:adcapellam,l^c. 

'  ^  J-*  -^y"^'  I*  If  a  patron  of  a  chappell  prcfcnt  unto  it  by  the  name  of  a  church 

_  J-  3  4  J      and  the  clerke  be  inftituted  and  indudled  thereunto,  &c.  it  hath  lolt 
S  H.  eV  32.  ^'^-  "^"".e  of  a  chappell. 

(32)  Brevia.^  That  is,  writs  of  right  ofadvowfon,  quare  im- 
pedit, and  aflife  of  darren  prefentment,  which  in  this  aft  had  been 
named  before. 

£t  cum  per  breve  de  indicavlt  impeditur  reSlor  alicujus  ecclefus 
ad  petendmn  decimas  in  viclna  parochial  haheat  patronus  reiioris 
ftc  impcditi  breve  ad  petendam  advQcationcm  dechnarum  peti- 
tarum.     Et  cum  difratiovatum  fuerit^  procedat  pojhmdum  pia- 

citum 
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xitum  in  curia  thriJUanitatis^  qualenus  d'tfrationatum  fuerit  in 
curia  regis* 

(33)  Indie avit Jl  Herebv,  and  by  the  Regifler,  and  F.  N.  B.  it   Reglft.  35j  36. 
appeareth  where  the  writ  (jf  .ndkavit  doth  lye,  and  it  properly  ap- 
pertaineth  to  another  treati!e. 

But  this  is  an  arrcienc  writ  by  the  common  law  of  England,  GUnvik,  lib.  4. 
the   forme   whereof  appeareth   in   GLnvile,   and   other  ancient  ca.  i3.Bradi.li^ 
authors.  5-  [°^-  4^2-  ^-  ^ 

(34.)   *  Adpetendum  di:d?nasx'\  By  the  cqtnmon  law,  if  the  incum-   ,  '''^'  ^ '      i 
bent  of  one  patron  deiranded  tithes  agaiult  the  incumbent  ofano-   Mich.  lE.i  ia  ' 
ther  patron,  the  writ  q^  ivdica'vit  did  Jye,  for  that  the  ri^ht  of  the   banco  rot.  52. 
patronage  (hculd  come  in  quettion,  for  by  the  prcfentation  of  the   Le''c'  indicavit 
patron,  his  incumbent  is  to  have  the  tithes,  which  are  the  profits  of  ^=4- pa", 
the  church;  and  in  a  writ  of  right  of  advo    fon  the  patron  (hall  al-    ^e  ,   K^'iU 
ledge  tie  efplees  in  his  incumbent  in  taking  of  the  great  and  fmall   6. 14.  38  H.  6.  ' 
tithes:  and  therefore  if  the  right  of  tithes  came  in  queition,  that  con-   20,21.  12E.4. 
cerned  the  right  of  advowlon,  the  writ  o£ indicavit  did  lye,  and  this   '3-  2H.7. 12. 
appeareth  by  the  writ  it  felfe. 

But  for  fubtraftion  of  tithes  agalnfi.  an  inhabitant  within  the  Braft.  11.5.402. 
parifh  of  the  redlor  claiming  from  one  patron,  where  the  right  of  Brit-  fol.  33. 
the  advowfon  of  the  tithes  never  come  in  queftion,  the  court  chril-   **  ^'  3-  97- 
tian  hath  jurifdidion. 

The  mifchiefe  before  this  ftatute  was,  that  feeing  the  right  of  4E.  3.  27. 
tithes  could  not  be  tried  between  the  twoperfons  after  the  indicavit   3^  H^.  6- 14* 
granted,  the  perfon  prohibited  was  without  remeiie  for  try  all  of  the   ^^  ^'  ^'  ^'=»'^- 
right  of  tithes;  and  therefore  this  aft  doth  give  the  patron,  whofe 
clerke  is  prohibited,  a  writ  of  right  de  advotatione  decimarwn,  the 
forme  of  which  writ  appeareth  in  the  Regifter,  and  if  the  right  be 
tryed  for  the  demandant,  the  caufc  (hall  be  remaunded  into  the 
court  chriftian. 

But  what  if  the  patron  hath  but  an  eftate  in  taile,  or  an  eftate  for 
life,  &c.  fo  as  he  cannot  have  this  writ  of  right  of  advowfon,  what 
remedy  (hall  be  had  for  tryall  of  the  rignt  of  tithes  in  this  cafe.? 
It  feemeth  that  by  conftrudion  of  this  ftatute,  the  defendant  in 
the  indicavit  appearing  upon  the  attachment  ftiall  plead  to  the  right 
of  the  tithes  in  the  kings  court,  or  otherwife  he  Ihall  be  without 
remedy.  And  this  llandeth  wel!  with  the  words  of  the  writ  of 
indicavity  viz.  Vcbis  ^robikemus,  r.e  placitum  illud  teneatis,  dcmc 
difcujfum  fuerit  in  curia  noftra,  ad  quern  illorum  pertineat  ej  ujdem  ecclejia 
advocation  iSc, 

By  this  branch  it  appeareth,  that  the  value  of  the  tithes  at  the   SeeArt.cI^rl  ca. 
making  of  this  a£l  was  not  materiall;  for  of  whatfoever  vaiue  they   2  9  E.2."^ 
were  of,  the  ri  ht  of  tithes  could  not  be  determined  in  court  chrif-   Bra'ailii  5. 
tiari ;  but  by  the  ftatute  of  artic^  cleri,  cap.  2.  the  tithes  mull  amount    ^°^'  "'•'''S' 
to  a  fourth  part  of  the  value  of  the  church  in   that  cafe,  or  other-    ^^  "'  ^'  ^!" 
wife  the  writ  of  indicavit  doth  not  lye,  but  the  king  may  have  a 
writ  of  a  leffer  part,  for  he  is  not  bound  by  that  ad. 

Alfo  by  this  ad  a  writ  of  indicavit  was  maintainable  ante  litem   Regiff.  29. 
contefiatam,  that  *  is,  when  the  party  hath  libelled  in  court  chriJlian,  F.N.B.  45.  b. 
and  the  adverfe  party  hath  anfwered  thereunto,  but  this  b  remedied      *  [  305  ]    ' 
by  the  ftatute  of  conjun3im  feoj'atis.  An.  34.  E.  i. 

A  writ  oi indicavit  muft  be  brought  by  the  patron  before  fentence  ^ '  H.  6. 13, 14. 
given  iu  court  chriflian,  as  it  appeareth  by  the  words  of  the  writ-  ^'\^  ^^'  ^' 

Ee  2  for'   "^•+-»2- 
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for  It  is  Ixit  Z.fuperfeiP  donec^  l£c.  ne  placitmn  illud  leneatis,  dcnec  d'tf- 
■cuffum  fuerit,  t^c.  and  this  aft  faith,  procedat  poftmcdum  placitum  in 
<uria  chrifiianitatis ,  which  could  not  be  after  fenterce. 

And  albeit  this  flatute  doth  give  the  writ  of  right  of  advowfon 
of  tithes,  yet  a  writ  may  be  brought  de  decimis  et  oblationibus;  for 
oblations  be  in  cmjimili  <:afu. 

This  writ  of  indican)it  is  againft  the  canonicall  fanftion,  and  yet 
hath  been  ever  obeyed ;  for  all  forraine  fanftions  or  canons  againft 
■fdas.  law  or  cutlome  of  the  realme  are  of  no  force,  and  binde  not 
here,  as  elfewhere  hath  been  fpoke  more  at  large. 

The  writ  of /W/<r^2<z;z>  fliall  not  mention  that  the  tithes,  &c.  in 
fuit  amount  to  a  fourth  part  of  the  church,  but  it  Ihall  be  pleaded  by 
the  other  party  to  have  a  confultation. 

If  an  abbot  be  parfon  in-parfonee  of  the  church  of  D.  and  ano- 
ther ab  Otis  parfon  in-parfonee  of  the  church  of  E.  fo  as  there  be 
(in  '  fft  of  the  appropriations)  but  two  parfons,  yet  for  that  each 
party  is  both  patron  and  incumbent,  an  indica'vit  lyeth  between 
them. 

^35)  Cum  ad'vocatio  difcendat  participihus,  licet  unus  bis  prafentet, 
et  uf.-.rpet  fuper  coharedem,  non  propter  hoc  exchifus Jit  ilk  in  ioto  qui 
fuit  negligem,fed  alias  haheat  turnumfuum  prafentandi,  cum  acciderit.'\ 
By  the  common  law,  if  an  advowfon  defcended  to  divers  copar- 
ceners, if  they  cannot  agree  to  prefent,  the  eldeft  fitter  Ihall  have 
the  firfl;  turne,  and  the  fecond  the  fecond  turne,  et  Jic  de  ceeteris, 
every  one  in  turne  according  to  feniority :  and  this  priviledge  ex- 
tends not  onely  to  their  heires,  but  to  the  feverall  aflignees  of  every 
coparcener,  whether  he  hath  the  eftate  of  them  by  conveyance,  or 
by  aft  in  law,  as  tenant  by  the  curtefie,  hee  (hall  have  the  fame 
priviledge  by  prefenting  in  turne  as  the  fillers  had :  therefore  albeit 
the  coparceners  do  make  compofition  to  prefent  by  turne,  this 
being  no  more  then  the  law  doth  appoint,  exprejjio  eorum  qute  tacite 
injunt  nihil  operatur :  therefore  they  remaine  coparceners  of  the 
advowfon,  and  the  inheritance  of  the  advowfon  is  not  divided,  and 
notwithftanding  this  compofition  they  may  joyne  in  a  quare  impedit, 
if  any  ellranger  ufurp  in  the  turne  of  any  of  them:  and  the  fole 
prefentation  out  of  her  turne  did  not  put  her  fifter  out  of  pofleffion 
in  refpeft  of  the  privity  of  eftate,  no  more  then  if  one  coparcener 
taketh  the  whole  profits.  If  one  joyntenant  prefent  alone,  this  doth 
not  put  the  other  out  of  poflefiion,inr  refpeft  of  the  unity  of  the  title, 
but  the  ordinary  might  have  refufed  his  prefentee,  as  he  might 
the  prefentee  of  one  tenant  in  common,  in  refpeft  of  fome  varying 
opinions  in  old  bookes:  therefore  this  aft  doth  declare  the  law,  as 
here  it  appeareth. 

This  law  doth  extend  to  ufurpations  by  one  coparcener  upon 
another^as  well  before  parution,  as  after. 


CAP. 
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CAP.     Vf . 


r^UM  quis  petal  tenementitm  verfus 
aliunu,  et  implacitatus  vocaverit 
ad  zvarrantuTJtt  et  ivarrantus  dedicat 
warrantiam^  et  diu  pendeat  placitum 
inter  tenentem  et  warrantunif  cum  ad 
ukimum  convincatur^  qucd  vocatus  ad 
warrjTitttm  warrantizare  tenetur  per 
legem  et  conf.  haSlenus  ufitatam^  nan 
fuit  a~itea  alia  poentx  injii£la  vocatOj 
qui  zusrrantiam  deJixit,  niji  tamen 
quod  warrantizaret,  et  ejfet  in  nuferi' 
cordijf  quia  prius  non  warrantizaznt., 
quod  durum  fuit  petentiy  quia  multo- 
iiens  per  coUufionem  imer  tenentem  et 
iv  arrantuin  magnas  fujiinuit  dilationes. 
Propter  qu.d  dominus  rex  Jiatuit^  quod 
Jicut  tenens  andtteret  tenementum  peti- 
tumyji  VQcaJfet  ad  warra  ttumy  et  ivar- 
rantus fe  pojfet  devslvere  de  uiarran- 
iia  :  eo:icm  inodo  amittat  warrantus  ji 
warrantiam  dedicat  ( I ),  et  convinca- 
tur  quod  warrantizare  deheat.  Et  Ji 
inquijitio  pendeat  inter  tenentem  et 
warrantumy  et  petens  petat  per  breve 
ad  faciendum  venire  J  uratum^  ccnceda- 
tur  eij  i5fc.  (2). 


"\^HEN  any  <fctnandeth  land 
againft  another,  and  the  party 
that  is  impleaded  voucbeth  to  war- 
ranty, and  the  warrantor  deaieth  his 
warranty,and  the  plea  har^eth  long  be- 
tween the  tenant  and  the  warrantor; 
and  at  length,  when  it  is  tried,  that 
the  vouchee  is  bound  to  warranty : 
by  the  law  and  cuftom  t^the  realm 
hitherto  ufed  there  was  none  other 
p«nifliment  alEgned  for  the  vouchee 
that  denietb  his  warranty,  but  only 
that  he  (hould  warrantize,  and  ,ihouId 
be  amerced,  becaufe  he  did  not  war- 
rant before,  whicii  was  prejudicial 
unto  the  demandant,  becairfe  ht  fuf- 
fered  oftentimes  great  delays  by  col- 
lufion  between  the  tenant  and  tiie 
warrantor.  Wherefore  our  lord  the 
king  hath  cn-dained,  that  like  as  the 
tenant  (hould  leefe  the  iand  being  ia 
demand,  in  cafe  where  he  vouctied, 
and  the  vouchee  could  difdiarge  hira- 
feif  of  the  warranty,  in  the  lame  wife 
fball  the  warrantor  leefe  in  cafe  where 
be  denieth  his  warranty,  and  it  be  tried 
againft  him  that  he  is  boundcn  to 
warranty.  And  if  an  inqueft  be  de- 
pending between  tl>e  tenant  and  the 
warrantor,  and  the  demandant  will 
require  a  writ  to  caule  the  jury  to 
come,  it  {hall  be  granted  him. 


(45  Ed.  3.  16.  Raft.  352.  6?7,  &C,) 

Albeit  the  Mirror  faith  of  this  aft,  Vefiatut:  de  garranties  vefl 
ftrfque  revocation  de  error  ufee  jefque  a  droit  ley,  yet  the  tenant,  ac- 
cording as  it  is  here  reciced  in  the  preamble  of  this  aft,  afcer  ths 
warranty  tryed,  could  have  no  other  judgement,  but  that  the  vouches 
Ihould  warrant  the  land,  according  to  tne  voucher  of  the  tenan:,  but 
this  was  many  times  in  great  delay  of  the  demandant  by  colluliori 
or  agreement  between  the  tenant  and  the  voucliee>  for  remedy 
whereof  this  ftatuce  was  made. 

Propter  quod  dominus  rcxjiatult  quod  Jicut  tenens  andtteret 
tenementum  petitum^  Ji  vocajfet  ad  warrantum^  et  warrantus  fe 
pojfet  drooherf  de  warrantia,  eodem  mods  amiitat  warrantus^ 

Ee3  fi 
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Ji  ivaryantiam  dedicate  et  conv'mcatur  quod  warrantizare 
debeat. 

Lib.  6.  cap.  23.         Which  Fleta  rendreth  in  thefe  words : 

Si  is  qui  ad  luarrantiam  temtur  iMarrantizare  _faljb  contradixsritf, 

pro'vifum  eft,  quod Jicut  tenens  aniitteret  tenementum,  fi  ^ocajjet  ad  muar- 
.     rant  am,  et  nxjarrantus  fe  pojjet   devolvere  ^e   nvarrantia,  eodem  modo 

amitiai  ivarranfus  •warrantizare  dedicens,Ji  cofi'vijicatur  quod  luarran- 

tizare  debeat  ■ 

1Vjic.-.i6E. I. in       ^i)    Si  ^varrantuim  dedicatJ]  This  is  not  to  be  underftood  onely 

llT^  iTi.i'^^'      ^^'^'^^^  t^''^  vouchee  denieth  the  deed,  or  other  caufe  of  the  vvarrande» 

b.iijscafe/cE.j/^"'^  thereupon  iffhe  is  tak'^n,  and  foui.d  againil  the  vouchee:  and 

Voucher  249.      where  the  vouchee  entercthinto  the  warranty,  and  demands  of  the 

Paris  cafe.  50  E.  tenant  what  he  hath  to  bind    'nm   to  warranty,  and   the  tenant 

3.6.  SiiD-on        fheweth  fpeciall  matter  to  bind  him  to  warr: nry,  and  the  vouchee 
calf.  Liber  piac      1  1     •     1  ^      \-  ...        .  ,  .      '  ,  ,        i-  ^1  •  . 

RaiV  xiz   61".  '^^"^UTCth  ir  law  upon  the  hen,  'Uis  is  vitnin  tiie  remedy  or  this 

6H.  4. 3,  4.        a<i^>  for  the  words  fubfequent  be, y?  convincatur  quod  ^warrantizare 
debeat,  which  the  vouchee  is  in   this  cafe;    and   this    afl   being 
made  to  ouft  delayes,  which  are  odious  in  law,  is  to  be  interpreted 
favourably. 
L  3^7  J  And  it  is  to  be  obferved,  that  here  is  ficut,  which  is  an  adverb  of 

fimilitude,  i;/z.  Sicut  tenens  amitteret,  Ji  'VDcaJfet  ad  ijarrantum,  et 
nvarrantus  fe  poJJet  devolvere  de  nuarrantia.  Under  wliich  words 
are  included,  if  the  vouchee  can  devolve  him  of  the  warranty  by 
demurrer,  or  any  iffue  whatfdever,  eodem  modo  (lait'i  this  aft)  amittai 
vjarrantus,  l5fc.  which  fortifieth  the  form-  r  expoficion  hat  hath  been 
made;  and  to  be  fliort,  wherefoever  trie  judgement  at  the  common 
law  fhould  hiive  been  againft  the  vouchee  upon  falfe  plea,  or  de- 
murrer, &c.  quod  nvarrantizaret,  all  thefe  cales  are  witiiin  the  pro- 
vifion  of  this  aft. 

(2)  Et^  inquijitio  psndeat  inter  teneniem  et  nvarrantum,  et  petens 
petat  bre'ue  adfac^  'venire  juratum,  concedatur  «".]  Here  is  furtiier 
remedy  given  for  the  demandants  expedition,  that  he  may  fue 
out  the  'venire  fac*  for  the  tryall  of  any  iflue  between  the  tenant 
and  vouchee. 

Thefe  things  are  neceflary  to  be  knowne;  for  at  this  dajr 
vouchers  are  moil  commonly  ufed  for  delay. 


CAP.  VII. 

/^USTODl  (i)  de  astero  conce-  A  Writ  of  admeafurement  of  dower 

datur    breve    de    admenfurathne  fhall  be  from  henceforth  granted 

dotis.    Nee  per  fe^am  cujiodis^fi  fi^e  et  to  a  guardian;  neither  fliall  the  heir, 

per  collufionemjequatur  (2)  verj'us  mu-  when  he  corneth  to  full  age,  be  bar- 

liereni  tenentem  in  dotem^  pracludatur  red  by  the  fuit  of  fuch  a  guavdian,  that 

hares  cum  ad  atatem  pervenerit  ad  fueth    againft   the   tenant  in   dower 

d(jie7n  ad?nenfurandavi^  fecundurn  quod  feignedly,  and  by  coUufion,  but  that  he 

per  legem  Angliee  fu'it  admenfuranda.  may  admeafure  the  dower  after,-as  it 

Et  tarn  in  ijlo  hrevi^  quam  in  brevi  de  ought  to  be  admeafured  by  the  law  of 

adrncnfuratione  pajiura^  celericr  quam  England.     And  as  well  in  this  writ, 

prim  de  ccctero  fit  pnceJTus  {7^\  ita  as  in  a  writ  of  admeafurement  of  paf- 

auod  ture. 
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^uod  cumftrventumfuerit  admagnam  ture,  more  fpcedy  procefs  (hall  be 
difiriciionem^  dentur  diesy  infra  qttos  awarded  than  hath  "been  ufed  hitherto; 
duo  ccmit.  teneantur  (4),  ad  qugspub'  (o  that  when  it  is  come  unto  the  great 
Uca  fiat  proclanvithi  quod  diferuUm  diftrefs,  days  (hall  be  given,  within 
veniat  ad  diem  in  brtvi  contentum  which  two  counties  may  be  holden, 
querenti  refponfurus.  Ad  quart  diem  at  the  which  open  proclamation  (hall 
fi  yenerity  procedat  placitum  inter  eos,  be  made,  that  the  defendant  Ihall  come 
etfi  run  venerity  et  proclamatio  fitpra-  in  at  the  day  contained  in  the  writ,  to 
diifa  modo  per  vicecomiitm  tejiifiiata  anfwer  to  the  plaintiff;  at  which  day, 
fturit^  procedatur  per  defaltam  ad  ad-r  if  he  come  in,  the  plea  {hall  pafs  be- 
menfurationem  faciendam,  tween  tliem;  and  if  he  do  not  come, 

and  the  proclamation  be  teftined  by 
the  (heriff  in  manner  abovefaid,  upon 
his  defeult  they  (hail  make  admeafure- 
roent. 

Vide  Mich.  10  E.  1.  In  banco  rot.  105.  Northt.  Pafc.  18  E.  i.  in  banco  rot.  15.  Laarcnce  dc 
Oyfileuts  cafe.  (Fltz.  Admeafur.  3,  4,  5.  9,  10.  13.  17.  7  Ed.  4.  2%.  18  Ed.  3.  30.  Regi*.  171. 
*97-) 

Before  this  aft,  if  the  heire  within  age,  before  the  garden  in   Brit.  cap.  1:3. 
?}iivalry  enter  into  the  land,  had  afligned  dower  to  the  wife  more   *"'•  *  3* 
then  (he  ought  to  have,  the  garden  had  been  without  remedy :  for 
no  writ  of  admeafurement  of  dower  being  a  reall  aftion  lay  for  the 
garden  at  the  common  law  implyed  by  de  aetero. 

(l)  Cu/cdi.]  Garden  ia  droit  OT  /«yi/// fhall  have  this  writ  by   7  R.  2.  tit.  ad- 
this  aft,  if  the  affignement  of  dower  be  made  in  his  owne  time;  but   meafuremep.t  4. 
if  the  afTignment  be  made  by  the  heire  in  time  of  garden  in  drcit,     •'"  *  *  ^+9-'* 
and  after  the  garden  in  droit  affigneth  his  interefl  over,  the  affignee 
fhall  not  have  a  writ  of  admeafurement,  for  that  the  garden  in  droit 
had  but  a  chcfe  in  aftion  ;  but  if  the  affignement  had  been  made  in 
the  time  of  the  garden  in  fait,  he  fhoold  have  had  a  writ  of  ad- 
meafurement of  dower  by  this  aft. 

But  this  is  to  be  underftood  (though  the  flatute  be  generall)  when 
the  heire  within  age  affigneth  dower,  as  is  aforefaid,  or  when  dower 
is  affigned  in  the  right  of  the  heire,  or  the  garden  affigneth  more 
dower  then  he  ought,  the  heire  after  his  full  age  fhall  have  a  writ  of 
admeafurement  of  dower  by  the  common  law,  and  he  cannot  have  C  3^^  ] 

it  before,  becaufe  the  intereft  of  the  garden  (which  he  may  give    Glaiiv.ii.6.ca. 
away)  endureth  untill  that  time;  but  if  the  heire  within  age  be   ^^"  ^"^'^''** 
out   of  ward,   and  kffigneth   more  dower  then   he  ought  within    -.14  -ir    pier, 
age,  he  may  have  an  admeafurement  of  dower  within  age,  for  enter   li.  5.C.  22.&.33. 
he  cannot.  Brit.  fo.  263. 

If  the  garden  affigneth  more  dower  than  he  ought,  and  the  *^rTor,c.5.§5. 
heire  dyetii,  his  heire  Ihall  have  a  writ   of  admeafurement  of  ^t't^'j"*, 

.  '  7  £..  2-  adnoea- 

"■•  J    r     -c  .  .  far.  13.7  R.z. 

*  And  fo  if  the  heire  within  age   affigne  dower,  and  dyeth,  ibid.4.2iH7. 

his  heire  (hall  have  the  like  writ;  but  if  the  ancefter  of  full  age,  43 

being  tenant  in  fee-limple,  affigneth  dower  more  then  he  ought,  his  \^^\  *^b*6^H 

heire  Ihall  never  avoid  it,  becaufe  he  had  full  power  to  affigne  as  ,'l*adoie"afur.  8.* 

much  as  he  would.  7  r.  2.  tit.  adi 

The  king  is  intituled  by  falfe  office  to  the  wardihip  of  the  body  n-.eaiur.  4.  le 

•nd  lands  of  the  heire  of  J.  S.  being  within  age,  dower  is  affigned  Cnumec  de 

^  c  "    .      DevoBS  cafe. 

£.64  to 
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V3'  -'  J^'       ^^  ^^^  ^^ifc  more  then  ihe  ought,  the  garden  in  chivalry  traverfeth 
f  •    -B-  HS'        the  office,  and  avoideth  it,  this  garden  (hall  by  this  ad  have  a  writ; 
of  admeafurement  of  dower  of  the  affignment  made  by  th;;  king, 
having  bat  a  deftaiible  title  to  the  warduiip. 

By  ihe  like  reafon,  if  tenant  by  knight- fervic^  dyeth,  his  heire 
within  age  an  eflrangcr  abate,  and  endoweth  the  wife  of  more  then 
fhe  ought,  the  garden  feifeih  the  ward,  he  (hall  by  this  aft  have  a 
writ  of  admeafurement  of  do^ver:  and  fo  ifJ'S.  feifed  ofland»in 
fee  taketh  wife,  and  is  diffeifed  and  dyeth,  the  diffeilor  afliji,neth 
moie  in  dower  than  (he  ought,  the  heir  enireth  into  the  refidue, 
he  Ihall  have  a  writ  of  admeafurement  by  the  common  law,  and 
this  well  agreeth  with   the  words  of  the  writ,  wz.     ^oii  C.  qu^s 
fuit  uxor  preedift^  B.  plus  habet  in  doicrn  de  lib  ro  tenemenio,   quodfuit 
pradid^  B  quondarn  njirifui  in  N.  quam  habere  debet,  et  ad  ipfam  per- 
tinet  habendam. 
14  H,  3  admea-       ^j^^j  albeit  the  words  of  the  writ  be  in  the  prefent  time,  plus  hahet 
I ''0  o     '    '  '    "^  dotem,  iffc.  yet  it  is  to  be  taken,  that  (lie  h.id  more  in  value  at  the. 
''  time  of  the  affignment  c.f  dower;  for  if  by  her  induftry  and  policie 

it  be  made  of  greater  value  afterward,  no  writ  of  admeafurement 
lyeth  for  this  improvement.  ' 

(2)  I\'cc  per  fectayn  ciifiodis  Ji  ji£le  per  colludonem  /equatur,  &C.| 
Hereby  is  rems^-dy  given  to  the  heire  at  his  full  age,  if  the  ga  den 
profecute  fjimly,  or  by  collufun  againft  the  wile,  fo  as  the  heire, 
Ihall  not  be  barred  in  his  writ  of  admeafurement  againll  the  tenant 
in  di'vvcr. 
II  H.  4.  3.  'pj^g  Jipjj-p  ^^^\  ^5Q(.  bg  driven  to  fliew  the  manner  of  the  felrit 

ovv.  Lom.  ,5.     pie-^jipig^  bm  fp  aliedge  the  fame  generally. 
9  H.  6.  5.  i^he  tenant  in  a  precipe  doth  plead,  that  an  eftranger  hath  reco- 

vered agai.ifc  him  by  verdift  in  an  affife,  the  pkintife  againft  this 
verdict  cannot  generally  averre,  that  this  was  by  covin,  but  mull 
ihew  fome  Ipeciall  matter. 

(3)  Et  tarn  in  ;Jio  brevi,  quMn  in  brenje  de  admenjuratione pajluree.y 
Reg" ft.  1 7 1.  Vet.  celenor  quam priiis  de  catero  fiat  proccJfus.'\  Whereas  by  the  common 
■N.B.  9.5:10.  lavv  the  pioctfle  in  both  thele  writs  were  fummons,  attachment, 
r.N.B.  145.   .     ^^^   dlflreffe  infinite,  by  this   ad  a  more  fpeedy   proceding   is 

provided. 

34?,.  3.  da-nag,         Tiiere  is  great  affinity  between  thefe  two  writs,  as  hereby  it  ap- 

■2.  4- £.3.  19.    peareth:  amongft  others  there  is  one  difference,  that  in  a  writ  of 

llw-jjal.  171.        admeafurement  of  dower  the  demandant  ftiall  recover  damages,  if 

the  tenant  appeare    not  the  firft  day,  and  yeeld  to  admeafurement 

*  for  the  iifues  in  the  meane  time:  but  in  admeafi^rement  of  pafture 

no  dj.magfs  fhall  be  recovered  at  all. 

More  ihall  be  faid  of  the  proc.-ffie,  and  proceeding  in  this  writ  of 
admeafiuemcnt  of  dower  in  the  expofition  of  the  next  chapter, 
|t!irror,c.  5.  §  5.  onely  to  remember  by  the  way  what  the  Mirror  faith,  Lc^Jiatute  de 
admeajurement  efi  reproi-ahle  in  plufirs  points  quant  (is  proclamations, 
de  Jicome  admeafurement,  et  Jurchage  font  fiajibles  per  juries  de 
D^u-e.  ■  _  ■  _ 

(4)   It  a  qj'  cum  per'vehjufuerit  ad  mr.gnu  difiriSicnem,  dentttr  dies, 
infra  quos  duo  comiiatus  tcneantur,   &c.1   By   reaion  ot  thele  words, 
(um  per'ver.tum  fuertt  ad  7n,igmm  difirict^   the  very  writ  of   diftnife 
I  3"9  J  fi'  '11  containe,  et  interim  in  dmbus  plenis  comiiatihus  tuis  publice  pro- 

clamanfa:',  quod  pr  a  a  id''  A.  qua  fuit  uxor  T.  'vcniat  coram  prafatis 
jufiiciariis  aa  rcfpmdendum,  ^^c.f  •voluerit,  et  ad  ((udie/fdi{mjudiciiiia 
fuutn  pro  pU'Sibus  defaltis. 

An4 
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And  yet  I  find,  that  after  the  grand  diftrefle  returned,  the  plain-  4  ^'  3-  a'lxn«a» 
tafe  prayed  a  proclamation,  and  there  it  is  taken,  that  he  had  not  *"'  **• 
farcefled  his  time,  but  it  was  granted. 

See  more  of  admeafurement  of  dower  in  the  next  chapter  foU 
lowing. 
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/p'UMper  phcitum  motum  per  breve 
de  aduenfurnt'tone pa'lura^ pajiura 

Juerit    adm-nfurata   ai'tquando  coram 

jujlic'n,  aiiquanto  in  com*  coram  vJte- 
com^^  multotiens  contingit^  quod  fo/i 
hujufmodi  admefifurai'  a6iam^  iterum 
ponit  illt.^  q  ft  rimo  fuperoneravit  paf 
turamy  phi  ia  animalia  quam  ad  ipjum 

fertinei  haben'i\  nee  fuper  hoc  hucuj- 
que  provifum  fuijet  (l)  remedium: 

Jiatutum  efi^  qud  de  fecunda  fuperone- 
ratione  fiat  re^u  dium  conquerenti  fub 
hac  forma^  quod  conqutrens  habeat 
breve  de  judi.  / j,  fi  coram  jujiic'  ad^ 
menfurata  fuerit  pajiura  (2)  quod 
vie*  in  prajentia  part, am  pramonita^ 
rum  (ft  interejfe  voiuennt)  inquirat 
de  fecunda  fuperonerationc.  ^v^  fi 
inventa  fuerit^   mandetur  jujhc'  Jub 

figillo.vic'y    et  figiiUs  juraiorum^   et 

jujiic*  adjudicent  conquer tnti  damna^ 
tt  ponant  in  extraSlis  valorem  anirna- 
lium  qua  luperonerut'  pofi  admenfura- 
iionem  fa£lam  pofuit  in  pajiura^  ultra 
quod  debuit^  ei  extra^as  liberent  baro- 
nibus  de  fcaccario^  ut  inde  rejpondeant 
domino  regi.  Si  in  com'  facia  fuerit 
admenfuratioy  tunc  ad  injiantiam  que- 
rentis  exeat  breve  de  cancellaria  (3J 
quod  vie'  inquirat  fuper  hujufmodi  fu' 
peronerat\  et  de  averiis  pjitis  in  pajiu- 
ram-utra  debitum  nuTnerum^  vel  de 
pretio  dam*  regi  ad  fcaccar'  fuum  re- 

Jpondeat.  Et  ne  vie'  fraudem  faciat 
domino  regi  (5)  ini/iocaju^  coicordatum 
ejl^  quod  omnia  hujufn*  brevia  de  fe  - 
(unda  fuperonerat'  (4),  qu^  exeunt  de 
cancel'  irrctulentut\  et  in  fine  anni 
rnlttantur  tranfcripia  ad  jcaccar\  fuh 

ftgilk  canfellqriij  ut  yideaut  thefau' 

rm 


"y^HEREAS  by  a  plea  move<^ 
upon  a  writ  of  admeafurement 
ofpaft;ure,thepafture\vasfometi:nead- 
meafur^-d  bcfforethejutlice'-,  fometime 
before  .he  {heriff  in  the  county,  and  it 
chanced  many  times,  after  furh  admea- 
furement made,  the  pafture  to  be  over- 
charged again  by  him  that  firft  did  it, 
with  more  beads  than  he  ought  to 
keep,  wnereupon  no  remedy  hath  b-  en 
yet  provided;  it  is  ordained,  that  upon 
the  fecond  overcharge,  th^  plaintiff 
Ihall  have  remedy  in  this  manner: 
if  the  admeafurement  were  before  the 
juftices,  the  plaintiff  fhall  have  a  writ 
judicial,  tnat  the  sheriff  in  prefence  of 
the  parties  being  fummoned  (if  they 
will  come)  (hah  inquire  upon  the  fe- 
cond overcharge;  which  if  it-  be 
found,  it  {hail  be  returned  before  the 
juftices,  under  the  feaK  of  the  iheriffi 
and  the  feaL^  of  the  jurors;  and  the 
juftices  (hall  award  tne  plaintiff  da- 
mages, and  ihall  p  it  la  the  extrcats 
the  value  of  the  beafts  which  were 
put  into  the  pafture  after  fuch  admea- 
furement more  than  he  ought,  and 
Ihall  deliver  the  extreats  unto  the  ba- 
rons of  t'le  exchequer,  whereof  they 
(hall  anfwer  unto  the  king.  If  fuch 
admeafurement  were  made  in  the 
county,  then,  at  the  requeft  of  the 
plaintiff,  a  writ  fhall  go  out  of  the 
chancery,  that  the  flieriff  fliall  inquire 
of  fuch  overcharge ;  and  for  the 
beafts  put  in  the  pailure  above  the 
due  number,  or  for  the  value  of  them, 
he  fliail  anfwer  to  the  king  at  the  ex- 
chequer. And  left  the  lUeriff  might 
4€t{au4  tb?  kin^  in  tt^s  cafe,  it  is 

agreed. 
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rius  et  barones  de  fcaccar'  qualiter  agreed,  that  all  fuch  writs  de [ecunda 
vie'  respondeat  de  exitibus  hujufmodt  Juperonerat'ione^  that  pais  out  of  the 
brevlum.  Eodem  modo  irrotulentur  chancery,  fhall  be  inrolled,  and  at  the 
brevia  de  redijfeifina^  et  mittantur  ad  year's  end  the  tranfcripts  {hall  be 
fcaccariwn  in  fine  annu  fent   into  the  exchequer  under   the 

chancellor's  feal,  that  the  treafurer  and 
barons  of  the  exchequer  may  fee  how 
the  flieriff  doth  anfwer  of  the  ifliies. 
of  fuch  writs.  In  the  fame  wife  writs 
of  redifleifin  fhall  be  inrolled  and 
fent  into  the  exchequer  at  the  year's 
end. 

Glaftv.  li.  \z.  c.  13.  Braft.  li.  4.  fo.  229.  Brit.  fo.  138.  Flet.  lib.  4.  cap,  zi.  Mirr.  can.  c   S  c 
(Raft.  22.  Regift.  IS7-)  t       r      j  f  i   S  > 

7  E.  4.  22.  It  is  to  be  obferved,  that  the  writs  of  admeafurement  of  pafture 

F.N.B.  22s  h.    and  of  dower  are  vicountell,  and  are  not  returnable,  and  the  parties- 

^^  '   '^'        may  thereupon  plead  before  the  fheriife  in  the  county. 
44  E.  3.  10.  B  th  thele  pleas  may  be  removed  out  of  the  county  court  by /o«,f 

at  the  fuit  of  the  plaintife,  without  fhewing  caufe  in  the  writ,  but  at 

the  fuit  of  the  defendant  he  ought  to  Ihew  caufe, 
i  ZT^  J  Now  where  this  ftatute  faith,  aliquando  coram  jufiiciariis,  that  is, 

when  the  plea  is  removed  before  the  jullices,  there  upon  pleading, 

or  ccnfelTion  before  them  after  admeafurement  made  and  returned, 
Regift.  judic.fo.  judgement  fhall  be  given  by  the  juftices;  but  if  the  plea  be  not 
36.  b.  &  40.  a.    removed,  the  admeafurement  Ihall  be  enquired  of,  and  made  before 

the  iheriffe,  and  fo  be  thefe  words  (aliquando in  comit'  coram  <vicecom^ ) 

to  be  underftood. 
Regift.  judic.  See  the  judiciall  writ  of  admeafurement  of  pafture  granted  by  the 

ubi  fupra.  court  of  common  pleas  for  making  of  admeafurement,  which  writ 

is  returnable  before  the  juftices. 
Anno  II  H. 3.  (i)   Necfitper  hoc  hucufque  provifum,  fui£et.'\  Yet  I  have   feen  at 

in  archivis  turris  record  in  u  H.   3.  where  a  writ  de  fecunda  fuperoneratione   was, 
Loudon.  granted. 

(2)   Statutum  efi,  quod  de  Jecunda  fuperoneratione  fiat  remdium  con- 

querentifub  hue  forma,  quod  conquerens  habeat  breije  dejudicio,fi  coram 
'Ktgx^.i^j.'R.t.  jufiiciariis  admenfurata  fuerit  pajiura.'\  The  efted  of  which  judiciall 


I'n  r"^'1'  ^^'  ^"^'^  ^^'  ^^^*  ^^^  fherife  in  the  prefence  of  the  parties,  if  they  will 
riec!  li' l^c' 2-.  ^^  P''^^*^"^  being  warned,  ftiall  enquire  by  a  jury  of  the  fecond 
7  kV^z.  Vet!'  furcharge,  and  what  cattell  fecondly  furcharged,  and  the  value  of 


N.  B.  fol.  72.  them,  which  if  it  be  found,  and  returned  under  the  feale  of  the 
flierife,  and  the  feales  of  the  jurors,  the  juftices  fliall  adjudge 
damages  to  the  party,  and  the  cattell  which  furcharged  after  the 
admeafurement  made  Ihall  be  forfeited  to  the  king,  and  the  value  of 
them  fhall  be  eftreated  into  the  exchequer,  that  thereof  the  king 
may  be  anfwered. 

(3)   Si   in    com*  fa£i*  fuerit    admenfuratio,    tunc    ad    infiantiam 
Rcgiftr.  157.        querentis  exeat  breve  de  cancellaria.']   Which  writ  you  may  find  in 

the  Regifter. 
TempsE.i.ad-  (4)  De  fecunda  fuperoneratione.']' Axidi  here  it  is  to  be  knowne, 
meafurement  that  a  Writ  de  fcutida  fuperotieratione  lyeth  not  againft  any  that  fur- 
15.  18E.3.  30.  chargeth  after  a  former  admeafurement,  but  onely  againft  them, 
'%\h'e!^l'6.  againft  .whom  the  writ  was  brought,  and  which  were  particularly. 
F.N.B.  126. ;.  .   .  chargect 
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charged  with  furcharge  in  the  writ;  for  all  the  commoners,  as  well 
thofe  which  furcharged  not,  as  thofe  which  furcharged,  are  to  be 
admeafured ;  and  therefore  it  appeareth  not  who  furcharged,  but 
onely  they  that  are  charged  therewith,  and  fo  found :  hereupon 
it  followeth,  that  a  writ  de  ftcunda  Jiiperoneratione  lyeth  not  againft 
any  but  againft  them  that  were  named,  and  thereof  convifted  in  the 
firil  writ ;  for  he  cannot  be  charged  with  a  fecond,  that  was  not  cul- 
pable of  the  firft :  and  therefore  none  but  fuch  as  were  named  ii^ 
the  former  writ  fhall  forfeit  their  cattell,  &c.  or  yeeld  damages. 

(5)  Et  ne  'vicecomes  fraudemfac'  domino  regi.'\  Here  is  provifion 
made  to  prevent  the  fraud  of  fherifes,  left  by  their  fraud  they  ftioul4 
prevent  the  king  of  his  duty. 


CAP.     IX. 


f^XJM  capitalis  domrni  dtjiringunt 
feodum  fuum  pro  confuetudinibus 
et  fervitiis  ( l )  fihi  debitis,  et  medius 
Jit  (2)   qui   tenentem  acquietare   de- 
beat  ( 3 ),  cum  non  jaceat  in  ore  tenen- 
tis,  pojiquam    diJiri£iionem    reflegia^ 
verity  dedicere  demanda  capitnlis  do- 
mini  fui^  qui  advocat  in  curia  regis 
jujiam  diJlri£iionem  fieri  juper  tenentem 
Juum^  viz.fuper  medium :  multiper  hu- 
jufmodi  di/IriSfiones  hucufque 
[  371  j    gravati  extiterunt^  per  hzc 
quod  medius   {licet  habere t 
per  quod  dijiringi  pojfet)  magnas  fecit 
dilationes  antequam  ad  curiam  venerit 
ad  refpondendum  hujufmodi  tenentibiis 
fuis  ad  breve  de  medio :  per  hoc  etiam 
quod  duriusfuit  in  cafu  quando  medius 
nihil  habuitj  in  cafu  etiam  cum  tenens 
paratus  efjet  facere  capitali  domino  fer- 
vitia  et  confuetudines  exa£fas^  et  capi- 
talis  dominus  fervitia^  et  confuet.  Jibi 
debitas  renuebat  percipere  per  manum 
alterius,  quam  per  manum  proximi  te- 
nentisfui  (4),  et  fie  amiferunt  hujuf- 
modi tenentes  in  dominico  proficuum  ter- 
rarum  fuarum  aliquando  ad  tempus^ 
aliquando   toio  tempore  fuo^   nee  fuit 
antea  aliquod  remedium  in   hoc  cafu 
provifum.     Ordinatum  eji  et  provifum 
in  hoc  cafu  remedium  in  pojierum^  fub 
hac  forma^  quod  quam  cito  hujufmodi 
tenens  in  dominico^  habens  medium  in- 
ter ipfum  et  capitalem  dominutny  dif- 

tringitur. 


^YyHEN  chief  lords  diftrain  in 
their  fee  for  cuftoms  and  fer- 
vices  to  them  due,  and  there  is  a  mean 
which  ought  to  acquit  the  tenant, 
fithence  it  lieth  not  in  the  mouth  of 
the  tenant^  after  that  he  hath  replevied 
the  diftrefs,  to  deny  the  demand  of 
the  chief  lord,  which  avoweth  in  the 
king's  court,  diat  the  diftrefs  is  law- 
fully taken  upon  his  tenant,  which  is 
upon  the  mean;  and  mlny  have  been 
heretofore  fore  grieved  by  fuch  dif- 
trefles,  in  fo  much  as  the  mean  (not 
withftanding  that  he  hath  whereby  he 
may  be  diftrained)  dolh  make  long 
delays  before  he  will  come  into  the 
court  to  anfwer  for  his  tenant  unto 
the  writ  of  mean;  and  further,  the 
cafe  was  moft  hard  when  the  mean 
had  nothing :  in  cafe  alfo  when  the 
tenant  was  ready  to  do  his  fervices  and 
cuftoms  unto  his  lord,  and  the  chief 
lord  would  refufe  to  take  fuch  fervices 
and  cuftoms  by  the  hands  of  any  other 
than  of  his  next  tenant,  and  fo  fuch 
tenants  in  demean  loft  fomewhiles  the 
profits  of  their  lands  for  a  time,  and 
fomewhiles  for  their  whole  time,  and 
hitherto  no  remedy  hath  been  provided 
in  this  cafe;  a  remedy  is  provided 
and  ordained  hereafter  in  this  form, 
that  fo  foon  as  fuch  tenant  in  demean 
(having  a  mean  between  him  and  the 
chief  lord)  is  diftrained,  incontinent 

the 
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iringitur^JJatim  perquirat  fihi  tenens 
breve  de  medio.  Et  Ji  medius  habens 
terrain  In  eodem  comhatu  (6)  diffugerit 
ujq;  adrnagnam  diJlriSlioncm  ( 5 ),  detur 
querenti  In  brcv't  fuo  de  magna  d'lJiriSl^ 
talis  dies^  ante  cujus  adventum  duo  co- 
mitatus  teneantur^  et  pracipiatur  vice- 
£om\  quod  dijiringat  mediimi  per  mag- 
nam  diJtriSlionem.,  prout  in  brevi  con- 
tnntur,  Et  fjibiloniinus  vicecsmes  in 
diiobus  plenis  comitalibus  folemniter 
proclamare  faciat^  quod  bujufmodi  me- 
dium veniat  ad  diem  in  brevi  contento, 
refponfurus  tencntifuo.  Jd  quern  diem 
f^  venerit^  prccedat  placitum  inter  eos 
moda  conjunSlo.  Et  fi  non  venerit  hu- 
jufmcdi  medittSy  aniittat  fervitiiim  te- 
nentii JuiyCt  d  modo  non  refporidcat  (7) 
(i  tenens  in  aliqt/o,  fed  (otnijjo  illo  me- 
dio) refpondeat  capitali  domino  de  eifdem 
frvitiis  et  confueiudinibtis-,  qucs  prius 
fa  cere  debuit  pradi5ius  medius.  Nee 
haheat  capitalis  dojuinus  potejlatem  dif- 
iringendi  tenentis  in  dominico,  dum 
frtsdiiius  tenens  offer  at  ei  fervitia  de- 
bita  et  conjueta  (8).  Et  ft  capitalis 
dondnus  excgerit  plus  quam  medius  et 
facer e  deberety  haleat  tenens  in  hoc  cafu 
execptioTicm  verfus  dominum  quam  ha- 
beret  medius  (9).  8i  vera  medius 
vibil  habuerit  in  poteflate  regis  (lo), 
nihilcmmus  perquirat  tenens  breve 
fuum  de  medio  advicecomitem  illius  comi- 
iaius  in  quo  diflringitur.  Et  ft  vice- 
eomes  mandaverity  quod  medius  nihil 
habft  unde  potefi  Jummoneriy  nihilomi- 
Kus  fequatur  breve  de  attachiamento. 
Et  ft  vice  comes  mandaverity  quod, nihil 
habet  per  quod  potefi  attachiariy 
nihilominus  fequatur  breve 
[  372  J  de  magna  dfiriiiioney  (t 
fat  proclamatio,  in  forma 
^radiSla.  Si  vero  jnrdius  non  habeat 
ierram  in  comitatu  in  quo  fit  d'firiSlioy 
fed  habeat  terrcm  in  aiia  comitatu  ( 1 1 ) 
tunc  exeat  breve  originale  ad  funvno- 
nmdum  tnedium  ad  vicecomitem  illius 
eomitatus  in  quo  fit  di/lri^lio.  Et  cum 
tiflificatum  fucrit  per  ilium  vicecc?;ii~ 
tcnty  quod  nihil  habet  in  comitatu  fuoy 
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the  tenant  fliMl  purchafe  his  writ  of 
mean.  And  if  the  m^an^  having  land 
in  the  fame  county,  abfent  himfclf 
until  the  great  diftrefs  awarded,  the 
plaintiff  (hall  havefuch  day  given  him 
in  his  writ  of  great  diftrefs,  afore  the 
corning  whereof  tv/o  counties  may 
be  hoiden,  and  the  fherifF  ihali  be 
commanded  to  difti  ain  the  mean  by 
the  great  diftrefs, ^ke  as  it  is  contained 
in  the  writ,  and  neverthelefs  the  fhe- 
rifFin  two  full  counties  fhail  caufe  to 
be  proclaimed  folemiily,  that  the 
mean  do  come  at  a  day  contained  in 
the  writ,  to  anfwer  his  tenant:  at 
which  day,  if  he  come,  the  plea  (hall 
pafs  between  them  after  the  common 
ufagej  and  if  he  do  not  come,  then 
fuch  mefne  {hall  loie  the  fervices  of 
Ills  tenant,  and  from  thenceforth  the 
tenant  fhall  not  anfwer  him  in  any 
thing;  but  the  fame  mean  being  ex- 
cluded, he  fhall  anfwer  unto  the  chief 
lord  for  fuch  fervices  and  cuitoms  as 
before  he  ought  to  have  done  to  the 
fame  mean;  neither  {hall  the  chief 
lord  have  power  to  diftrain,  fo  long 
as  the  afortfaid  tenant  doth  offer  him 
the  fervices  and  cuftoms  due.  And 
if  the  chief  lord  exa6l  more  than  the 
mean  ought  to  do,  the  tenant  in  fuch 
cafe  fhall  have  fuch  exceptions  as  the 
mean  fliould.  And  if  the  mean  have 
nothing  within  the  king's  dominion, 
the  tenant  fhall  neverthelcfs  purchafe 
his  writ  of  mean  to  the  fhenff  of  the 
fame  {hire  wherein  he  is  diftrained. 
And  if  the  {hcriff  return,  that  he  hath 
nothing  whereby  he  may  be  fum- 
moned,  then  fl:iall  the  tenant  fue  his. 
V.  rit  of  attachment.  And  if  the  fhe- 
rifF  return,  that  he  bath  nothing  to  be 
attached  bv,  he  {hall  neverthelcfs  fue 
bis  writ  of  great  diilrefs,  and  procla- 
mation {hall  be  made  in  form  above- 
{aid.  And  if  the  mean  have  no  land 
in  the  {hire  v/here  the  diftrefs  is  taken, 
but  hath  land  in  fome  other  {hire,^thca 
a  writ  original  ftiall  illue  to  fummoa 
the  mean  unto  the  {herift'  oi"  the  fame 
6  iljirq 
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tKeat  breve  de  judicio  ad  fummoneneP 
medium  ad  vicecomiiem  illius  comituttis 
in  quo  tejhficatum  Juerit  qitod  habet 
ienem\  et  fiat  feifa  in  illo  comitatu., 
^uo:</f,  perveniutur  ad  tnagnam  dif- 
triclionem.^  et  prcclaT/uiiiomm^  ftcut 
di£ium  eji  fttfra  de  medio  habtnte 
Urram  tn  ecdem  comAatu  in  quo 
fit  dijlriclio.  Et  nihiiominus  fiat 
JeSla  in  ccmitalu  in  quo  nihil  habet 
(ficut  diffum  efi  J'upra  de  medio  nihil 
halenie)  quoufq\  perveniaUir  ad  mag- 
nam  dijiriSiiotiem  et  praclamaiionem-, 
et  Jic  p(iji  proclamationsm  in  utroqiieco- 
mttctu  faSlam  adjudicetur  medius  de 
fecdo  et  firvitio  fuo  (12).  Et  cum 
aiiquando  co  tin  gat  ^  quod  tenens  in  do- 
minico  ficjatus  eJi  ad  tenendum  de 
medio  per  mir.us  fervitium^  quam  medius 
facer e  debuit  capitali  domino,  cumpofl 
bujufmoili  proclamationem  attornatus 
ftt  tenens  capitali  domino,  medic  cmijjo, 
recejfe  habet  tenens  refpcndere  capitali 
domino  de  fervitiis  et  conj.  qua  medius 
ei  pr' us  far  ere  debuit,  et  pojiquam  me- 
dius venerit  in  curiam,  et  cognoverit, 
quod  acquiciare  debet  tenentem  fuum, 
vel  adjudicetur  ad  acquietandum,fi  poji 
hujufnwdi  cognitionern  aut  judicium 
qutrcmonia  perveniat,  quod  medius  non 
acqu'etat  tenentem  (il),  tunc  exeat 
breve  de  judicio,  quodvicecomes  dijirin- 
gat  medium  adacquietandum  tenentem,  et 
ad  ejjendum  coram  jujiiciariis  ad  cer- 
ium diem,  ad  ojiendendum  quare  prius 
€um  non  acquietavit.  Et  cum  per  dif- 
tri£iionem  venerit,  audiatur  querem. 
Et  ft  querens  verificare  poterit,  quod 
ipfrm  non  acquietavit,  fatisfaciat  de 
damn  is,  et  per  judicium  recedat  (14) 
tenens  quietus  de  fuo  medio,  et  atiorne- 
tur  capitali  domino.  Et  Ji  ad  pr imam 
diJlri£iionem  non  venerit,  exeat  breve 
de  alia  diflriflionc,  et  fiat  proclamatio, 
£t  pojiquam  iejiificatum  fuerit,  prece- 
de tur  ad  judicium, ficut  fuperitis  diSIum 
ef.  Etfciendum  eft,  quod  per  bocjia- 
tutum  non  excluduntur  tenentes,  quin 
habeant  vjarrantum  {is)iji^^  tene- 
mfntis  fuis  implafiUnturj  Jfuper  medios 
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(hire  where  the  diftrefs  is  taken,  and 
when  it  ij  returned  by  the  (heriff 
that  h?  hath  nothing  in  his  (hire,  a 
Urit  judicial  (hall  JiTue  to  fummon 
the  mean  unto  the  CierifFof  the  fame 
Ihire,  in  which  it  (lii.ll  be  teCified 
that  he  hath  land,  and  fuit  ftiall  be 
made  in  the  fame  Ihire  until  they  have 
pafTed  unto  the  great  diftrefs  and  pro- 
clamation, as  above  is  faid  in  the 
mean  having  laTid  in  the  fame  Ihire  in 
which  the  diftrefs  is  taken.  And 
neverthelefs  fuit  {hall  be  made  in  the 
fame  (hire  v/here  he  hath  nothing,  as 
above  is  faid  of  the  mean  that  hath 
nothing,  until  the  procefs  come  to  the 
great  diftrefs  and  prcc'arr.ation ;  and 
and  fo  after  proclamation  made  in  both 
counties,  the  mean  (hall  be  fore-judg- 
ed of  his  fee  and  fervice.  And  where 
it  happeneth  fometimes,  that  the  te- 
nant in  demean  is  infeoffed  to  hold  by 
lefs  fervice  than  the  mean  ought  to 
do  unto  the  chief  lord,  when  after 
fuch  proclamation  the  tenant  hath  at- 
torned to  the  chief  lord,  and  the  mean 
being  excluded,  the  tenr^nt  mufl  of 
necellitv  anfvver  unto  the  chief  \o:A 
for  all  fuch  fer vices  and  cuftoms  as 
the  mean  was  wont  to  do  to  him. 
And  after  that  the  mean  is  come  into 
the  court,  and  hath  confelTed  that  he 
ought  to  acquit  his  tenant,  or  be  ccm- 
peiled  by  judgement  to  acquit,  if  after 
fuch  confefiion  or  judgement  it  is 
complained  that  the  mean  doth  not 
acquit  his  tenant,  then  fhall  iiTue  a 
writ  judicial,  that  the  fherifF  {hall  dif- 
train  the  mean  to  acquit  the  tenant, 
and  to  be  at  a  certain  day  before  the 
jufticers,  for  to  ihew  why  he  hath  not 
acquitted  him  before;  and  when  they 
have  proceeded  unto  the  great  dif- 
trefs, the  plaintiff  iliall  be  heard;  and 
if  the  plainliif  can  prove  that  he  hath 
not  acquitted  him.;  he  fhali  yield  da- 
mages, and  by  award  of  the  court  the 
tenant  fhall  go  quit  from  the  mean, 
arid  fhall  attorn  unto  the  chief  lord. 
And  if  he  cpme  not  at  the  firll  dif- 
trefs, 
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trefs,  a  writ  (hall  go  forth  to  diftrairi 
him  again,  and  proclamation  fhall  be 
made,  and  as  foon  as  it  is  returned, 
they  fhall  proceed  in  judgcrent,  as 
before  is  faid.  And  it  is  to  be  under- 
ftanden,  that  by  this  ftatute  tenants 
are  not  excluded,  but  they  (hall  have 
a  warranty  of  the  means  and  their 
heirs,  if  they  be  impleaded  of  their 
lands,  as  they  have  had  before;  nor 
the  tenants  (hall  be  excluded,  but  that 
they  may  fue  againft  their  means,  as 
they  ufed  heretofore,  if  they  fee  that 
their  procefe  may  be  more  available 
by  the  old  cuftom,  than  by  this  ftatute. 
And  it  is  to  wit,  that  by  this  ftatute 
no  remedy  is  provided  to  any  means, 
but  only  in  cafe  where  there  is  but 
one  onely  mean  between  the  lord 
that  diftraineth  and  the  tenant;  and 
in  cafe  where  that  mean  is  of  full  age; 
and  in  cafe  where  the  tenant  may 
attorn  unto  the  chief  lord  without 
prejudice  of  any  other  than  of  the 
mean,  which  is  fpoken  for  women 
tenants  in  dower,  and  tenants  by  the 
courtefie,  or  otherwife  for  term  of 
life,  or  in  fee- tail,  unto  whom  for 
certain  caufes  remedy  is  not  yet  pro- 
vided, but  (God  willing)  there  fhall 
be  at  another  time. 

(Regifl.  160.  Fitz.  Melne,  i.  3.  7.  11,  la.  15,  16,  17.  19,  20,  21.  24.  56.  58.  Fitz.  Proclamat. 
20,  2  it  I  Inft.  100.  a.  Fitz.  Melne,  3.  18.  47.  57.  66,  67.  70.  Fitz.  Mefne,  i.  53.  Fitz.  Avowry, 
146.  168.  Fitz.  Mefne,  28,  29.  Fitz.  Process,  153.  Fitz.  Mef«e,  20.  24.  38.  59.  68.  70.  Fitz. 
Wtfnc,  68.  25.  35.  79'  Raft-433»  ^<:-) 


fuos^  et  eorum  haredes^  fecundum  quod 
prius  habueruntf  nee  etiam  excluduntur 
tenentes  [ib)^  quin  fequi pojfutit  ver- 
j'us  7nediosfuos^  fecundum  confuitudinem 
prius  ufitatam^fi  viderint  quodproceffiis 
eorum  plus  valeat  *  per  antiquam  con- 
fuetudinem-,  quam  per  ijiud  Jiatutum. 
Et  fciendum  eji^  quod  per  ijiudjiatutum 
non  provtdetur  remedlum  quibufcunque 
medi'ts^Jedfolumtnodo  in  cafu  cum  fit  unus 
fnedius  (17)  tantum  inter  dominum 
di/iringentem  et  tenentem,  et  in  cafu 
quando  medius  ille  efl  plenes  at  at  is 
(18),^/  in  cafu  quando  tenens^fme  pra- 
judicio  alterlus  (19)  quam  medii,  attor- 
nare  fe  potefi  capitoli  domino^  quod 
dictum  efl  pro  mulieribus  tenentihus  in 
dotem^  et  tenentihus  per  legem  j^nglia^  vel 
aliter  ad  terminum  vitiS,  vel per  feodum 
talliatumj  quibus  pro  aliquibus  caufis 
nondum  eji  provifum  remedium:  fed 
{^Deo  dante)  alias  providebitur. 


50  E.  3.  23. 


4F.  3.42. 
l.N.B.  137.3, 


One  mifchiefe  here  firft  mentioned  before  the  making  of  this 
ftatute  was,  the  great  delayes  which  were  ufed  in  the  writs  of 
mefne,  in  which  the  proceiTe  at  the  common  law  was  fummons, 
attachment,  and  dlftrefle  infinite;  and  yet  the  tenant  in  default  of 
the  mefne  was  prefently  diftraine..d  by  the  lord  paramount,  which 
niifchief  appeareth  by  the  preamble  of  this  aft:  for  remedy 
whereof  a  more  fpecdy  proceeding  is  given  by  this  aft  in  a  writ  of 
mefne. 

Another  mifchiefe  was,  when  the  mefne  had  nothing  within  the 
fime  county;  for  there  the  tenant  was  without  remedy,  and 
though  the  'mefne  had  fufHcient  in  another  county,  the  common 
law  extended  not  thereunto,  in  both  which  cafes  remedy  is  given 
by  this  aft. 

(i)  Pro  confuetudinihus  et fernj'itiis,  &c.]  The  diftrefle  muft  bee 

taken  for  the  cuftomes  or  fervices  which  the  mefne  by  reafon  of 

his  tenure  ought  to  doe  to  the  lord,  within  which,  fute  fervice  to  a 

A  hundred 
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hundred  is  comprehended,  but  not  fute  reall,  tliat  is,  by  reflancie 
either  to  hundred,  leet,  or  tourne,  for  that  is  not  by  reafon  of  liis 
tenur?. 

But  if  the  tenant  be  diftrained  for  the  reliefe  of  the  mefne,  or   5  e.  ■3.49. 
for  reafonable  aide,  albeit   they  are  rather  improvements  of  itr-    10  H.  6.  26. 
vices  then  fervices,  yet  the  tenant  (hall  have  a  writ  of  mefne,  becaufe    39  H.  6  31.  t. 
they  grow  by  reafon  of  the  tenure.  F  N  B  1^6  au 

(2)  Et  tmdius /it.']  If  there  be  A.  lord,  B.  mefne,  C.  mefne,  D.    ,g  £.-',« 
tenant  per  avaiU,  A.  the  lord  paramount  diftrein  D.  for  fervices,   i^  e.  3  34- 
&c.  he  bringeth  a  writ  of  mefne  againft  C.  and  recovereth  damages    39  E-  3-  19. 
againfl;  him,  whereupon  C.  the  mefne  may  have  a  writ  of  mefne   s^^'^'S^-^ 
againft  B.  but  if  B.  plead  nient  dijirein  de  /on  default,  the  fpeciali 
matter  muft  be  ihewed,  and  not  to  take  the  generall  iffoe,  and  (o 
every  mefne  fliall  have  his  writ  againft  his  mefne. 

(;)   ^/  tenentem   acquietare  debeatS]   There   be  two    kinds    of  ,,  £   ,  njcfn. 
acquitals;  one  expreffe,  and  the  other  implyed:  expreffe,  three    55.  7  E.  2.  ibid, 
manner  of  waies:  66.  oc  E.  2. 

Firft,  by  fine  or  deed,  either  at  the  creation  of  the  tenure,  '^"^  59.  8E.  3. 
or  after:  fecondly,  by  acknowledgement  of  acquittall:  thirdly,  by  1|  e"^,.  i^*'' 
prefcription.  F.N.B.is*. 

Implyed,  five  maimer  of  waies : 

Firft,  by  owelty  of  fervices;  fecondly,  by  tenure  in  frankal- 
moigne;  thirdly,  in  frankmarriage;  fourthly,  by  homage  aaacef- 
trell ;  and  fifthly,  in  dower. 

(4)  In  cafu  etiam  cum  tiuens  paratus  ejftt  feuere  cafitali  domino fer- 
^Itia.  et  confuetudimi  exaJias,  et  capitalis  domlnus  Jeri'itia  et  confue- 
tudines  fihi  debitas   renuebat  percipere  per  manum  tdtcrius,  quam  per 

manum  proximi  tenentis/ui,  &c.]   By  the  common  law  the  lord  para-  Lib.  6.  5S.  Bre- 

mount  might  have  refufed  his  fervices  by  the  »  hands  of  the  tenant  dimanscafe,  lib, 

per  tpvaile,  or  by  the  hands  of  tenant  for  life,  where  the  rcverfion  9  '^-  "o»  m- 

was  over,  becaufe  the  mefne  or  he  in  reverfion  was  his  very  tenant  ^^  6  \.Vh  6. 

in  privity,  for  the  .which  remedy  is  given  by  this  act.                '  16. 

(5)  Ujque  ad  magnam  diftriSionem.]  This  muft  be  underftood  of  •  F  ■^yj.  1 
a  writ  of  mefne  returnable  into  the  court  of  common  pleas,  and  not 

of  a  writ  of  mefne  that  is  vicountel!,  and  not  returnable. 

And  although  a  writ  of  mefne  be  depending  between  the  tenant  F.N3.  it&d. 
and  the  mefne,  yet  the  lord  paramount  raiy  proceed,  &c  for  he 
fliall  not  tarry  till  the  matter  be  tried  in  the  writ  of  mefne. 

But  it  appeareth  by  Fleta,   5/  mediusjlt  paratus  ipfum  tenentem   Flet.  li.  a.  cap. 
acquietare  de/ervitiis,  qued  capitalis  dominus  ab  eo  exijit,  tuncftcundum    43.  Brit  fal.  58. 
<equitatem juris fub^ieniefur  tenentiper  bre-ve,  vix.  quod  capitalis  dominus   **• 
defiftat,  and  there  the  writ  in  that  cafe  appeareth. 

(6)  Et  Ji  mediui  babens  terrain  in  eodem  comitatu,  ice]  Here  is    Brit,  ubi  fupnL 
provided  a  more  fpeedy  proceeding  in  th?  writ  of  mefne,  if  the 

mefue  had  land  in  the  fame  county. 

(7)  Etji  noK  venerit  huju/moJi  medius,  amittct  fervitium    tenentis 

fui,  et  a  ntodo  non  refpondeat,   &c.]   If  the  mefne  appeare  not  at  the   piet.  lib.  2.  ca. 
grand  diftrefle,  he  fhall  be  fore-judged,  that  is  to  fay,  that  the   43.  Brit.  fol.  58. 
mefne  ftiall  lofe  the  fervices  of  his  tenant  of  the  tenements  before    1°  ^'  6.  26. 
holden.     And  that   the  mefne  being   omitted,  the  tenant  from 
thenceforth  fhall  be  attendens  et  refpondens  to  the  chiefe  lord  by  the 
fame  fervices,  as  the  mefne  holdeth  by. 

But  it  is  to  be  obferved,  that  the  immediate  chiefe  lord  muft  be   21  E.  3.  me*, 
named  in  the  fore-judger;  for  albeit  he  be  a  ftranger  to  the  writ,  48«ioH.  6.  foL 
and  by  his  death  the  writ  of  mefne  (ball  not  abate :  yet  in  the  ^^-  4^  ^*  ^*  *^ 

judgement 
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2H.  6.  avowry  I. 
2  H.  6.  fol.  3. 
21  E.  3.49. 

Bredimans  cafe, 
ubi  fupraj  ii.  9. 
fol.  1 10,  III. 


Lib.  7,  5n  Cal- 
vins  cafe,  cap. 
Jtineris,  Vet. 
IWagn.  Chart, 
fol.  154. 


[375] 


Mich.  17.  E.  I. 
jnbancorot.147. 
SufF.  Rich,  de 
Rokeles  cafe. 
31  E.  i.mefn. 
55.  18  E.  2.  ibid, 
57.  46  E.  3.31. 


31  E.  T.  mefn. 
55.  i^E.2.ib. 
€8.  46  E.  3.31. 
49  ^'  3-  ^• 


8  E.  3.  49. 


judgement  he  that  is  then  immediate  lord  paramount  muft  be  parti- 
cularly named. 

(8)  Nee  habeat  capitaUs  dominus  potejlatem  dijiringendi  tenentes  in 
domittico,  dum  pradiBus  tenens  off'erat  ei/ewitia  debtta,  et  confueta.'\ 
Here  three  things  are  to  be  obferved^ 

1.  That  the  tenant  muft  offer  and  tender  the  rent  or  fervice 
due  upon  the  land,  and  not  be  ready  only,  by  reafon  of  the  word 
(off'erat.) 

2.  This  muft  be  done  at  the  time,  when  the  lord  comes  to 
diftraine. 

3.  That  this  ad  is  to  be  underftood  of  fervices,  and  cuftomes 
which  the  tenant  may  doe^  as  payment  of  rents,  delivery  of  he- 
riot-fervice,  or  the  like;  but  extendeth  not  to  perfonall  fervices 
annexed  to  the  perfon  of  the  mefne,  as  homage,  fealty,  &c.  for  he 
cannot  fay,  I  become  your  man:  nor  fvveare  to  him  fealty,  &c. 
But  after  fore  judger,  then  the  tenant  fliall  doe  all  manner  offer- 
vices  which  the  mefne  ought  to  have  done,  for  then  the  mefnalty* 
is  extinft;  but  as  long  as  the  mefnalty  remaines,  the  perfonall 
fervices  remaine  with  the  tnefne,  Jewitia  perfonalia  fequuntur 
perfonam. 

(9)  Etjtcapitalis  dominus  exegerit  plus,  quam  medius  eifacere  de- 
beret,  habeat  tenens  in  hoc  cafu  except ionem  'verfus  dominum  quam  haberet 
medius.]  Hereby  provifion  is  made  for  the  tenant  to  take  any  ad- 
vantage that  the  mefne  might  do,  if  the  chiefe  lord  demand  other 
fervices  then  the  raefne  ought  to  doe,  albeit  he  be  a  ftranger  to  the 
avowry. 

(10)  Si  fvero  medius  nihil habuerit  in  potejiate  regis.]  Here/ub  po- 
tejlate  regis  is  taken  for  the  power  of  the  king  to  adminifter  juftice 
to  his  fubjedts  by  his  writs, poteJ?as  regia  eji  facere  jujiitiam.  See  the 
firft  part  of  the  Inftitutes,  feci.  199. 

And  by  this  branch  remedy  is  given  to  the  tenant  where  the 
mefne  had  nothing,  where  he  had  no  remedy  by  the  common 
law. 

(11)  Si  mero  medius  non  habeat  terram  in  comitatu  in  quo  Jit  dijiric- 
tio,  fed  habeat  terram  in  alio  comitatu,  &c.]  Here  is  remedy  given 
to  the  tenant,  where  the  mefne  hath  land  in  a  forraine  county. 

(12)  Adjudicetur  medius  de  feodo  et  fer'vitio  fuo.]  Here  alfo  fore- 
judger  is  given  in  the  cafes  here  mentioned,  which  is  a  better  and 
Ipeedier  remedy  then  the  common  law  gave. 

(13)  Et  pojlquam  medius,  i5c.  cognoverit,  i^c.  vel  adjudicetur  ad 
acquietandum.  ^c.  Ji  pojl,  il^c.  tnedius  non  acquieta'vit  tenentem.] 
Medius,  the  heire  of  the  mefne  fliall  not  be  fore-judged  within  this 
ftatute,  for  that  this  aft  fpeaketh  of  the  mefne  onely,  and  not  of  the 
mefne  and  his  heires. 

(14)  Satisfaciat  de  damnis,  et  per  judicium  recedat,  &c.]  This 
branch  of  the  ftatute  giveth  damages  and  fore-judger,  and  the 
plaintife  cannot  take  damages,  and  leave  the  fore-judger, 
but  he  muft  either  take  both  according  to  this  branch,  or  neither 
of  them. 

(15)  Et  fciendum  eJi,  quod  per  hoc  ftat^  non  excluduntur  ten^ntes, 
quin  habeant  nxiarrantiam.]  By  this  claufe  the  warranty  of  the 
tenant  (which  was  ever  much  efleemed  in  law)  is  faved  and 
preferved,  and  many  deeds  comprehended  both  warranty  and 
acquitall. 

(16)  m 
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(16)  ifec  etiam  excluduntur  tenentes,  &c.]  Here  the  tenant  hath 
eleflion  either  to  take  the  benefit  of  this  aft,  by  taking  the  proccffe 
given  by  the  fame,  or  to  take  the  procefle  at  the  common  law,  and 
this  was  abundant  cautela;  for  this  ftatute  being  in  the  affirmative, 
the  tenant  might  have  had  eleftion  (if  this  claufe  had  not  been) 
but  abundans  cautela  ncn  noeet :  and  the  ancient  fages  of  the  law 
did  ever  make  things  as  plain,  and  leave  as  little  to  conftruftion, 
as  might  be. 

(17)  Sed/olummodo  quando  unusfit  mediusj  Sec."]  Hereby  it  appear- 
eth,  that  no  fore-jndger  can  be,  but  when  there  is  but  one  mefne 
betweene  the  lord  paramount  and  the  tenant. 

(18)  In  cafu  quando  mediiis  efi plen.-e  ^tatis.]  Albt  it  a  feme  covert 
be  not  here  excepted,  yet  by  good  conftruftlon  the  is  excepted. 

(19)  Sine  pr<ejudicio  aherius.]  Thefe  words  were  fpecially  in- 
tended of  tenant  in  dower,  or  of  tenant  for  life,  or  in  taile  with  a 
remainder  over ;  for  againft  them  no  fore-judger  fliajl  be  given, 
but  their  extent  is  farre  more  large. 

If  the  difleiflbr,  or  any  other  that  hath  a  defeafible  title  in  the 
tenancy  doth  fore-judge  the  mefne,  this  (hall  not  prejudice  tlie 
difleifee,  or  him  that  right  hath;  for  they  are  within  the  remedy 
of  thefc  words,  that  every  fore-judger  ought  to  be  fine  prajudkia 
miterius. 

But  if  the  daughter  fore-judge  the  mefne,  and  a  fon  is  borne  after 
the  fore-judgement,  the  fon  fliall  not  avoid  it;  for  it  w^is  Jim pra- 
judicioalterius,  when  the  judgement  was  given. 

If  two  joyntenants  bring  a  writ  of  mefne,  and  the  one  is  fum- 
moned  and  fevered,  and  the  other  fueth  forth,  he  cannot  fore -judge 
the  mefne,  becaufe  he  cannot  re/pfindere  capitali  domino  de  eifdemfer~ 
vitiis  et  confuetudimbus^  qute  prius  facere  debuit  pradiilus  mtdius. 

So  it  is,  if  there  be  two  joynt  mefnes,  and  the  one  appeare,  and 
the  other  make  default,  no  fore  judgement  fhall  be,  for  the  fame 
caufe  neceflarily  colic fted  upon  the  fame  words. 

They  that  are  feifed  in  outer  droit,  as  the  bilhop  in  right  of  his 
bilhopricke,  or  the  abbot  or  prior  in  the  right  of  his  monaftery,  or 
the  like,  (hall  neither  fore-judge,  nor  be  fore-judged,  becaufe  it  is  to 
be  intended,  that  it  cannot  be  done_/f«  prajudido  alterius,  fcr  that 
the  confent  of  them  is  not  had,  which  by  law  to  the  alteration  of 
any  eftate  is  requifite,  as  the  deane  and  chapter  to  the  bifhop,  and 
the  covent  to  the  abbot,  prior,  &c- 

If  the  mefne  hanging  the  writ  of  mefne  againft  him  alien  by  fine, 
albeit  the  right  of  the  mefnalty  pafleth  to  the  conufee,  yet  the  nefne 
may  be  fore-judged,  and  the  conufee  fhall  not  lake  advantage  of 
thefe  words,  fine  prajudido  alterius,  becaufe  he  came  to  the 
mefnalty,  pendente  brevi,  and  in  judgement  of  law  the  mefne  (as  tq 
the  plaintife)  remaine  feifed  of  the  mefnalty;  for,  pendente  lite  T.ihii 
rnmvtiar. 
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^ UM  in  it'inere  jnjl'ic'  proclamaf 
fuerit^  quod  omnes  qui  brevia  li- 
lerare    voluerinty    ea    Liherent    infra 
certuin  terminum  ( l ),  foji  quein  nidiiim 
breve   redpiaUir^   ytmiti   cle   hoc   con- 
fidentes^    cum    moram  fecerint    ufque 
ad  pradiSliim    terminum^   et   nullum 
breve  fup£r  eos  fuerit  liber atum,  de  li- 
centia  jiijlic'  reccdunt^  poji  quorum  re~ 
cejfum  advcrjarii  jut  ipforum  ohfenf 
percipientfs^  brevia  fua  porrigunt  in 
cera^  quev  aliqumido  per  favorem-t  ^i'^- 
quamlo  pro  dono  per  viceccmitem  red- 
piunlur^  et  illi^   qui  Jecure  credehant 
rccejTif:^  ten''  fua  amittunt :  iit  kujufmodi 
fraudi fubveniatnr  impojlerum^jlatuit 
dominus  rex,  quod  ju/iic'  in   itineribus 
Juis  liatv.ant  terfjiinum  quindcncs^  vel 
7ncnji^    mimris   vel  tnajoris   ter?niniy 
ff.ci'juhnn  quod  comit*  fuerit  ino'jor  vel 
n-iinor^   infra  quern  terminiiin  publice 
prcclametur-i    quod  omnes   qui   brevia 
libera  re  valuer  int^   ea   liherent    infra 
■  terminum  ilium.    Et  in  adverttum  illiwi 
termini  certificet  vicecomes  capitali  jt,f- 
iic'   itinerantif  quot  brevia  hahetf  et 
qua-^  ct  quod  ultra  ilium  terminu7n  mil' 
lam  breve  recipiutur,  quod fi  rcceptum 
faerit^   procefus  per  iliud  facfijs  pro 
nuilo  hubcatur  (if-   e>.ccpto  quod  breve 
(-2)  ccffatum  durafite  tola  itinere  relc- 
vari  poterit.      Breve  etiam  de  dote  de 
viris  qui  obierint  al'  feijiti  infra  fum- 
7njnitiouem  itineris^  afifa  idttma:  prce- 
Ji/Ualior.is^  et  quare  impcdity  de  ecclefis 
vacantibus^  infra fumraonitionem  prccd\ 
qnocunq\  tempore  ante  recefjuw  jifiic' 
redpiantur  in  i liner e.     Brevia  etiam 
tioViS    diffcifines^     quocunque    tempore 
fatia  fuerit  dijjeifna^  recipiantur  in 
itineribus  jriflic'. 


Ccncedit  dominus  rex  de  gratia 
fpcridi  (3)  quod  illi  qui  hahent  te~ 
ju/n     (4}   //•;    aiverfs  comitatibus^   in 

quibus 


'^^^7' HE  RE  AS   in  the  circuit  of 

juitices  it  was  proclaimed,  that 
all  fuch  as  would  deliver  writs,  ihould 
deliver  them  within  a  certain   time, 
after  v/hich  no  writ  (houldbe  receiv- 
ed ;  many  trufting  upon  the  fame,  and, 
tarrying  until   the  faid  time,  and  no 
writ  fcrved  upon  them,  departed  by 
licence    of    the    faid  juftices;    after 
whofe    departure    their    adverfaries, 
perceiving   their    abfence,   delivered 
their  writs  in  wax,  whicli  fometime 
by  fraud,  and  fomctimes  for  rewards, 
be  received  of  the  (heriff,  and  they, 
that  thought  to  have  departed  quiet,' 
lofe  their  lands.     For  the  remedy  of 
fuch  fraud  from  henceforth,  the  king 
hath  ordained,  that  the  juftices  in  their  ' 
circuits  fnall  appoint  a  time  of  fifteen 
days,  or  a  month,  or  a  time  more  or 
lefs  (after  as  the  county  fhall  happen 
to  be  more  or  lefs)  within  which  time 
it  fiiall  be  openly  proclaimed,  that  all 
fuch  as  v.-ill  deliver  their  writs,  fhall 
deliver  them  before  the  fame  time; 
and  wh:'n  the  time   cometh,  the  (he- 
rifr  fliall  ccrtifie  the  chief  juftice  in 
eyre  hov/  many  v/rits  he  hath,  and 
whp.t,  and  that  no  writ  be  received 
aficr  the  fame  time  ;  and  if  it  be  re- 
ceived, the  procefs  ilTuing  thereupon 
fhall  be  of  none  eifedl ;  but  only  that 
a  writ  abated  any  time  during  the 
circuit  may  be  amended;  alfo  v/rits 
of  dower  of  men  that  died  within  the 
fummons  of  the  circuit,  affifes  of  dar- 
rain  prefentmcnt,  quare  impedit,  of 
churches  vacant  v/ithin   the  forefaid 
fumn-.ons,ihall  be  received  at  any  lime 
before  the  departure  of  the  juftices; 
jilfo  writs  of  novel  difleifin,  at  what 
time  foever  the  dificifm  v/as  done, (hall 
bj  received  in  the  circuit  cf  juftices. 

Our  lord  the  king  of  his  fpecial 
grace*  granteth,  that  fuch  as  have 
iaiid  in  divers  (hires  where  the  juftices 

make 
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""Ill 


qu'ibus  juji'tc*  Itineranty  vel  de  qui' 
hufdam  ten!    in   conC   in   quo  jujlic' 
non  itinerant,  timent  implacitar\  et  de 
aliis  tenenC  in  comitatu,  in  quo  jujhc' 
non  itinerant,  implaci:entur  :  ut  coram 
jujlic'  apud  JVejim\  vel  *  de  banco  do- 
mini  regis,  vtl  coram  ju/iiciariis  ad 
affifas  capiendas  ajjignatis,  vel  in  aiiquo 
comitatu  coram  vic\  vel  in  aliqua  cur' 
haronum,  facere  pojpnt  generalem  at- 
tornaf  (6)  ad  profiq'.endum  pro  eis  in 
D}n7iibiis  placitis   in  itinere  {"])  jujUc' 
pro  ipjis,  vel  contra  ipjos  mot  is  vel  mo- 
vendis,  durante  iti  ere.     ^u  quidem 
attornaius,  vel  attorn',  habeat  ^otejia' 
tern  in  placitis  m-tis  in  itinere  quoujque 
placitum   terminetur  (5),  vel  dominus 
Juus  ipfum  amoverit,  nee  per  hoc  excu- 
fentur,  quinfmt  in  juratis,  et  ajjijis, 
(Oram c'ifdem  jujiic'  ( 8 ) . 


make  their  circuit,  and  that  h.ivc 
land  in  {hires  where  the  juftices  hav^ 
no  circuit,  that  fear  to  be  impleaded, 
and  are  impleaded  of  other  lands  in 
fliires  where  they  have  no  circuit,  as 
berore  the  juftices  at  Weftminlter,  or 
in  the  kind's  bench,  or  before  juftices 
affigned  to  take  afHfes,  or  in  any  couu- 
t)' before  fticrifFs,or  in  any  court  baron, 
may  make  a  general  attorney  to  fue  for 
them  in  all  pleas  in  the  circuit  of  juf- 
tices moved  or  to  be  moved  for  thepi, 
or  againft  them,  during  the  circuit; 
which  attorney  or  attorneys  (hall 
have  full  power  in  all  pleas  moved 
during  the  circuit,  until  the  pi  a  be 
determined,  or  that  his  mafter  rcmov? 
him  J  yet  Ihall  they  not  be  excufed 
thereby,  but  raey  iiiall  be  put  ia 
juries  andallifes  before  the  lame  jus- 
tices. 


Jlegift.  19.  b.     (13  Ed.  2.  flat.  i.  c.  4.) 

( I )    Cum  in  itinere  jujiic.  proclamat.  fuerit,  quod  ojnnes  cid  hreiix 
liberari  -volueiunt,  ea  libsrcnt  infra  certian  terminum,  ^:.\ 

Hereby  is  recited  the  mifchiefe  which  was  before  the  maklag  of 
this  aft,  the  remedy  followeth. 

Ut  bujtifmodi  fraudi  impojierum,  JIatuit  dominus  rex,  quod  juf-  Flita, !!. i.e.  19. 
ticiarii  in  itineribus  fuis  Jlatuant  tirminum,  quindena,  'vel  menjis,  mi- 
noris  <vel  majoris  termini  fecundum  quod  comitatus  fuit  major  --vel  miner, 
infra  quern  terminum  publice  proclainetur  quod  onims  qui  brevia  liherare 
moluerint  ea  lihcre7it  infra  terminum  ilium,  et  in  ad-jentu  illius  termini 
certificet  "jiceccmes  capitalem  jujiiciar^  itinerant'  quct  bre-via  habent 
et  qua",  et  quod  uilra  ilium  terminum  nullum  breve  recipiatur,  quod  (i 
receptum  fuerit  proc(Jjus  per  illud  f actus  pro  nuUohabcatur.'^  Upon  this  Tr.  6  E  2  Ifi 
purview  was  great  queiiion,  whether  the  king  might  difpenfe  with  Theuur.  Re^ift 
this  law,  and  give  a  further  day  then  hereby  is  prefcribed,  and  in  ^ 
tne  end  adjudged  that  he  might  for  advancement  and  furtherance  ' 
of  juftice  :  of  this  purview,  ti.e  Mirror  with  tco  much  afperity  faith 
thus,  Lejiatute  de  ftfpention  de  briefs  en  eyres  ejr  reprc-uable  come  re- 
pugnant a  la  grand  chartre  que  dit  nous  r.e  ^jeercns  a  nzd  droit,  ne  dc- 
laiercns,  \^  pur  qucy  Jhnt  brief cs  rcbctahhs  de  audience  eins  pur  le  mul- 
titude des  briefes  que  adonqucs Je  font  l5  pur  le  petit  norrJore  des  juji.ces 
pent  droit  de  plujbrs. 

(2)  Excepto  qucd bre've,  ^c.]   Here  followeth  five  exceptions: 

1.  The  firft  is,  that  a  wiit  abated,  may,  durirg  the  whole  eyre, 
be  amended. 

2.  Writs  of  dower,  of  the  feifm  of  men  that  dyed  within  the  fam- 
mons  of  the  heir  (which  is  by  the  fpace  of  forty  dayes)  before  the 
beginning  of  the  heir.  ^ 

3.  Aihles  of  darrein  prefentnfient. 
4    ^are vnpcdit  of  chy  rches  vacant  within  the  aforcfald  fiinsmciis, 

^ii!i  be  receiveci  at  aoy  time  before  the  departure  of  tiiu- j  Jiac.-s. 
|.   V>' rits  of  aliiis  of  novel  dificifm,  at  wruiC  tioie  ijever  the 
f  f— ^  z  ?  d^ilsiSn 


19.  F.: 
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diffeifm  was  done,   fliall  be   received  during   the  eyre  of  the 

juftices. 

Rsglft.  fo.  19,  (3)    Coneedit  donC  rex  de  gratia  fpciali  quod  Hit  qui  hahent  tenem\ 

^^6  26^  a  ^^d    ^^■^-  ^^^^  "  ^"  ^^  °^  grace,  and  therefore  it  is  termed  ac- 

18  E.  3* 46.      *   c^rdingly,  De  *  gratia  fpeciali;  for  where  the  king  by  his  prero- 

8  E.  3.  20.  gative  before  this  and  other  ftatutes  might  by  letters  patents,  or 

*  [  378  ]      ^y  ^rit  under  his  great  feal,  grant  to  any  demandant  or  pi',  tenant, 

or  defendant,  to  make  attorney  in  any  adlion,  and  to  command  the 

judges  to  admit  fach  perfons  to  be  attorneys  for  them  :  Now  juftly 

is  this  aft  ftilcd  an  aft  of  grace,  for  that  the  king  gave  his  royal! 

aflent  to  this  law  for  the  quiet  and  fafety  of  his  fubjefts,  giving 

them  power  hereby  to  make  attorneys  in  cafes  herein  expreffed, 

^  whereby  the  king  loft  fuch  profit  of  the  great  feal,  as  he  formerly 

received  in  fuch  cafes.     Statutum  ex  gratia  regia  dicitur,  quando  rex 

dignatur  cedere  dejurefuo  regio  pro  qtiiete  et  commodo  populi  J'ui. 

(4)   llli  qui  hahent y  &c.]    This  aft  extends    afvvell  to  corpora- 
tions aggregate  of  many,  as  maior  and  commonalty,  and  to  fols 
corporations,  as  to  private  perfons  :  and  it  extendeth  afwell   to 
puftices  in  eyre  of  the  foreft,  as  to  other  juftices  in  eyre;  fee  the 
fourth  part  of  the  Inftitutes,  cap.  Juftices  in  Eyre,  &  cap.  the  Courts 
of  the-Forefts,  and  the  Regifter  uhifupra  for  claim  of  liberties. 
4.E. 3.  Attorney        (j)   ^oiifque  placitum  lerminctur.l^     By  the  judgement   againft 
'  ^  H  6  ^i  ^'       *^^  defendant,  the  warranty  of  attorney  is  determined ;  for  thereby 
\'  H.  6.  49.       plcicitum  terminatur,  but  onely  to  fue  execution  (which  is  the  fruit 
34H.  6.  51.        Qf  the  judgement)  within  the  yeer  :  and  if  he  fue  out  execution 
within  the  yeer,  he  may  proiecute  the  fame  after  the  yeer;  but 
if  he  -Tue  out  no  execution  within  the  yeer,  then  after  the  yeer 
is  ended  after  judgement,  his  warrant  of  attorney  is  determined. 
?!P..  3.  20.  (6)  Attoriiatum  generale.Tn.'\    Of  this  gene  rail  attorney  you  Ihall 

i^^n-^" '^'''i.        often  reade  in  our^books. 

RegiVt.  19  ao.  ('/)   ^"  of'iti^hus placitis  ittitinere."]    This  is  not  underftood  of  an 

aflife  of  novel  diiTeirm,  for  it  is  querela,  and  not  placitum  affiftf 
whereof  (as  elfewhere  hath  been  faid)  there  is  plentifull  authority 
in  our  bvooks, 

(8)  Nee  per  hoc  excufentur  qtiin  ftr.t  in  juratis  et  ajjjjis  coram  eifdem 
Marlbr.  cap.  14.  juftic\']  The  vvifdom  of  parliaments,  and  of  the  fages  of  the 
39 K«  3«i5-  law  hath  ever  been,  that  able  and  fufficicnt  men  fhould  not  (to 
^tH*6  I"^*  the  hindrance  of  juftice)  be  exempted  for  fervic©  in  juries  and 
35    •   •  42»        affifes. 


CAP.  XI. 

J^E  fervlentlbus  [i),  hal'ivls  [7.)^  (^ONCERNING    fervants,    bai- 

camerarils  (3),  et  quibufcunque  lifts,  chamberlainSj  and  all  man- 

receptorihus,  qui  ad  compotum  redden-  ner  of  receivers,  which  are  bound 

dum  tenititur  (^^) :  concordatiim  ejl  et  to  yield  accompt,  it  is  iigreed   and 

jiatutian,  quod  cum  dominus  hujiifmodi  ordained,  that  when  the  inafters  of 

■jervient''  dederit  eis  a7iditores[<,)com-  fuch   fervants    do  afiign  auditors  to 

pctl^  ct  contingat  ipfos  ejje  in  arrera-  take  their  accompt,  and  they  be  found 

giis  firpiv  coinpotum  juum  omnilnis  al-  in  arrearages  upon  the  accompt,  all 

kcatiSf  things 


Wcflm.  fecond. 
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hcaiis^  et  alloeand'ts  (6),  arrejientur 
corpora  eorum  (7),  et  per  tejii- 
monium  auditorum  ejufdem  compcti^ 
mittantur  et  liberentur  proxima  gaola 
domini  regis  (8)  /';/  parti  bus  il/isy  et  a 
vic\  feu  cujiode  ejufdem  gaola  reci- 
piantur  (9),  et  carceri  mancipentur  * 
in  ferris  \io)^  et  fuh  bona  cujiodia^ 
et  in  ilia  prifona  remaneant  de  fuo  pro- 
pria vivetites  ( 1 1 ),  quoufquedominisfuis 
de  arreragiis  plenarie  fatisfecerint. 
At  tamen  ft  quis  ftc  gaola  liber atus 
conqueratur^  quod  auditores  compoii 
fui  ipfum  injujTc  gravaverunt  (i2)j 
onerando  ipfum  de  receptis  qua  non  re- 
cepitf  vel  non  allocando  ei  expenfas  aut 
Uberationes  rationabiles^  et  inveniat 
amicos^  qui  eum  nvanucapere  voluerint 
cd  ducendum  coram  baronibus  de  fcac  - 
cario^  liberetur  eis^  et  fcire  faciat 
vicecomes  (in  cuj us  prifona  fuer it)  de- 
mino,  quod  ft  coram  baronibus  de  fcac- 
cario  (13)  ad  aliquem  certum  diem 
'  cum  rotulis  et  aliisy  per  quss  ccmpotum 
fuum  reddiderity  et  in  prafentia  ba- 
ronum  vel  auditor\  quos  ajjignare  vo- 
luerint-^  recitetur  compotus.,  et  fiat  par - 
tibus  jujiitia.,  ita  quod  fi  fuer  it  in  ar- 
reragiis^ committatur  gaola  de  Fleete^ 
ut  fupradiclum  eji.  Et  fe  diffugerit^ 
et  gratis  compotum  reddere  noluerit 
(14),  ficut  in  aliis  Jiatutis  alibi  con- 
tinetur\  Marlbridge,  cap.  23.  dif- 
tringatur  ad  veniendum  coram  juf- 
tiaariis,  ad  ccmpotum  reddendum,  fi 
habeat  p^r  quod  difiringi  pclfit.  Et 
cum  ad  curiam  venerit^  dentur  ei  au- 
ditores compotiy  coram  qidbus  fi  fuerit 
in  arreragiis^  et  Jlatim  arrerr.gia  fi- 
ver e  non  poffity  committatur  gaola  cuf~ 
todiend'  in  forma  pradicT.  Et  ji 
diffugerit^  et  teftificotwn  ^15)  fuerit 
per  vicecomify  quod  non  Jit  inventus^ 
exigatur  de  comit'  in  comitaium.^  quouf- 
que  utlagetur.  Et  ft  bujufmodi  in- 
carceratus  irreplegiabilis.  Et  caveat 
fbi  vicecomes^  vel  cuflos  ejufdem  gaola^ 
five  fit  infra  libertatem  [16)  five  ex- 
tra, quod  per  conunune  breve,  quod 
diititur  repU'giare,  vel  alio  modo  fine 

afj'enfu 
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things  allowed  which  ought  to  be 
allowed,  their  bodies  fhall  be  ar- 
refted,  and  by  the  teflinnony  of  the 
auditors  of  the  fame  accompt,  {hall 
be  fent  or  delivered  unto  the  next 
gaol  of  the  king's  in  thofe  parts  ;  and 
fliall  be  received  of  the  fhcrifF  or 
gaoler,  and  imprifoned  in  iron  under 
i'afe  cuftody,  and  fhall  remain  in  the 
faoie  prifon  at  their  own  coil,  until 
they  have  fatisfied  their  mafter  fully 
of  the  arrearages.  Neverthelefs  if 
any  perfon  being  fo  committed  to 
prifon,  do  complain,  that  the  auditors 
of  his  accompt  have  grieved  him  un- 
juftly,  charging  him  with  receipts 
that  he  hath  not  received,  or  not  al- 
lowing him  expcnces,  or  reafona.Me 
diiburfements,  and  can  fmd  fiiends 
that  will  undertake  tol)ring  hirn  be- 
fore the  barons  of  the  exch-our, 
he  (hall  be  delivered  unto  them;  a.d 
the  (herifF  (in  whofe  prifon  he  15 
kept)  (hall  give  knowledge  unto  his 
mailer,  that  he  appear  before  the 
barons  of  the  exchequer  at  a  certain 
day,  with  the  roils  and  tallies  by 
which  he  made  his  accompt;  and  in 
the  preience  of  the  barons,  or  the 
auditors  that  they  (hall  aiSgn  him, 
the  accompt  (hall  be  rehearled,  and 
juftice  (hall  be  done  to  the  parties, 
lb  that  if  he  be  found  in  arrearages, 
he  (hall  be  committed  to  the  Fleet, 
as  above  is  faid.  And  if  he  flee,  and 
will  not  give  accOmpt  viillinoly,  as 
is  contained  elfev.here  in  oiher  iia- 
tutes,  he  (hall  be  diilrained  to  come 
before  the  juftices  to  make  his  ac- 
count, if  he  have  whereof  to  be  dif- 
trained.  And  when  he  co.nech  to 
the  court,  auditors  (hail  be  ailigned 
to  take  his  accompt;  before  whom 
if  he  be  found  in  arrearages,  and  can- 
not pay  the  arrearages  forthwith,  i:e 
(hail  be  committed  to  the  gaol  to  be 
kept  in  manner  aforefaiJ.  And  it 
he  flee,  and  it  be  returned  to  the  fhe- 
xifi^that  he  cannot  be  found,  exigents 
(hall  go  againil  him  from  counry  to 
F  f — Z  z  3  ccuwtvy 
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aJJ'-nfu  donntii  (17)  ipfum  a  prifona 
exire  non  fermittat.  ^wd fi  fecerit^ 
et  Juper  hoc  con-viticatur,  refpondeat 
domino  de  damnis^  per  hujufmodi  fer- 
v'lentcm  fibi  illatis,  fecundum  qucd  per 
patriam  verijicare  potcrit^  et  habeeit 
do7mnus  Juum  rccuperare  per  h*-eve 
de  debito  (18)  •verjlis  ciijlcdcm.  Et 
Ji  cnjfos  gaolce  non  hahcat^  per  quod 
jvjiicietur^  vel  unde  fohat^  rejpcndeat 
juper  lor  jims  qui  cvjiodiam  hvjujinodi 
gaola  fibi  commifit  (19)}  per  idem 
breve. 


county,  until  he  be  outlawed,  and  fuch 
prifoner  fliall  not  be  replevifable. 
And  let  the  {herift  or  keeper  of  fuch 
gaole  take  heed,  if  it  be  within  a 
franchife,  or  without,  that  he  do  not 
fuffer  him  to  go  out  of  prifon  by  the 
common  writ  called  replegiare,  or 
by  other  means,  without  aflcnt  of 
his  maflcr;  and  if  he  do,  and  thereof 
be  convi6t,  he  fhall  be  anfvverable  to 
his  mafter  of  the  damages  done  to 
him  by  fuch  his  fervant,  according  as 
it  may  be  found  by  the  country,  and 
fhall  have  his  recovery  by  writ  of 
debt.  And  if  the  keeper  of  the  gaol 
have  not  wherewith  he  may  be  jufti- 
fied,  or  not  able  to  pay^  his  fuperior 
that  committed  the  cuftody  of  the 
gaol  unto  him,  fhall  be  anfwerable  by 
the  fame  writ. 

t"eta,  lib.  4.  c.  64.  Brit  fol.  70.  a.  (i  Inft.  295.  a.  ilnd.  378.  Fitz.  Accompt,  96.  IC9.  Fit^. 
/.vovvry,  22c.  Regift.  137.  Raft.  14,  &,c.  Fitz.  Accoinpt,  23.  26.  47.  74.  106.  52H.  3.  c.  23. 
29  Ed.  3.  f.  5.  1 7  Ed.  3.  f.  59.  I  R.  a.  c.  12.  7  H.  4.  c.  4.  2  Leon,  9.  Fitz.  Debt.  172.  Fitz.  Iffu. 
16c.  B:c.  Ditt.  103.  2  Bulftr.  321.) 


3.E.3.S.  4E.3. 
7.  13  K.  3.  Ac- 
count 76. 41E. 3. 
ib.  74.  8  E.  3.' 
46.  2  R.  2.  Ac- 
count 45. 

3  1  R.  2,  lb.  48. 

F.N.B.b.c.d.e. 
*  [  380  ] 
17  E.  2.  {'rod. 
■xcx^  iS  E.  2. 
Avo^vry  220, 
17  E.  3.  59. 
29  E.  3.  5. 
See  thf  firft  part 
of  t'lelnftitutes, 
{•:&.  124. 
For  rh.s  ftrtden- 
if!,  fee  towards 
the  end  of  this 
ciiaptcr. 
J.  Faicoftheln- 
ititulcs,  uhi  lup. 
J.rartrftheln- 
.  flifjief,  153. 
Fieu,  li.2.t.70. 


43t.  5.  -.1. 
40  E.  3.  2. 
5^'  E.  3.  17. 
J  7  All.  3. 


(1)  Scr'vientihi!.']  Every  writ  of  account  muft  be  brought 
agair.il  one,  either  as  baiiife,  receiver,  or  gardein  in  focage  ;  an4 
therefore  againfl  a  fervant  as  fcrvant,  or  agninll  an  apprentice,  oi* 
a  controller,  fiirveyor,  meffenger  *,  or  the  like,  a  writ  of  account 
lyeth  not,  unkfle  he  be  charged  as  bailife  or  receiver. 

A  gardein  in  focage  cannot  be  committed  to  prifon  by  force  of 
this  Z&.,  for  a  gardein  in  focage  is  in  loco  parentis,  find  this  aft  be- 
ginneth  with  Jernjientibus,  and  this  word  Jer^oienlihus  is  to  be  ap- 
plyed  to  haiinjiSi  camerariis,  et  reccpioribus  ;  for  this  aft  foon  after 
this  faitli.  Cum  dctnini  hujufmodi  fcr'vicntiim  dederit  eis  avditores,  i^c. 
Where  thefe  words  are  to  be  obiervcd,  I'iz..  domini,  the  lords  or 
maflers,  and  Jer'vientes,  fervants,  v^hich  wor^Jif-vientes  extends  to 
all;  and  therefore  the  gardein  in  focage  being  no  fervant,  nor  the 
heir  lord,  or  mailer  is  not  by  this  aft  to  he  iniprifoned,  &c. 

(2)  Bali-vis.']  This  word  is  fufiicicntly  known,  and  if  gardein 
in  focage  occupy  after  the  heir  attain  to  the  age  of  14  ycers,  he 
may  he  charged  as  bailife. 

(3)  Camerariis.]  Receivers  were  anciently  called  chamberlains, 
•becaufe  they  were  uont  to  keep  the  money  received  in  chambers 
fpecially  provided  for  that  purpofe ;  yet  cannot  he  be  charged  as 
chambi-rlain  in  an  account,  but  as  bailife,  cr  rec-'iver,  for  ihecaule 
abovefaid. 

(4)  Et  qiiihufcunq;  rcccplcribus  qui  ad  ccmpctum  reddend''  te- 
fteni.ir.]  Reccptcres  is  a  known  v.ord,  and  needeth  no  farther  ex- 
plication. 

(5)  Dederit  eis  auditcres.'j  jf^n  account  taken  before  one  auditor^ 
is  not  within  the  purview  of  this  flatute  ;  for  this  aft  is  in  natureof 

t;  •  a  c-em* 
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a  commiffion,  and  a  commiflion  being  made  to  f^o  or  more,  can-  aoH.  6. 17, 18. 
not  be  executed  by  one  alone.  4'-  ^^'^^'  ^■ 

By  this  a£l  the  auditors  are  judges  of  record,  and  therefore  by   j^^^g  ^-'l-[ 
confequence  in  an  aftion  of  debt  for  the  arrerages  of  an  account  lib.  lo.  foij'ioj.' 
before   two  or  more  auditors,  the  defendant  fhall  not  wage  his   Denb.uJs  cale. 
law.  3^:-  6.  6. 

And  by  the  fame  confequence  of  reafon,  if  the  lord  be  found  *    A^'*'; 
in  furplufage  upon  the  account  determined  by  the  auditors  as  an  in-   Dcnbauds^TIrc 
cident  to  their  authority  in  an  adion  of  debt  brought  by  the  bailifc   ubi  fupra.       ^ 
for  this  furplufage,  the  lord  fhall  not  wage  his  law,  becaufe  by 
force  of  this  aft  (they  being  judges  of  record)  no  wage  of  law    5H.4,  cap.  8. 
can  be  allowed  againft  their  record:  and  fo  was  it  adjudged  in  the 
exchequer  chamber,  as  it  is  reported  in  20  H.  6.     But  if  the  ac-    20  H.  6.  17, 18. 
count  be  made  before  one  auditor,  this  (as  hath  been  faid)  is  out    '4  W-.  ^-  ^4- 
of  the  llatute,  and  therefore  there  he  fnall  wage  his  law;  but  the    ^"^^  '•'"'^  '• 
lord  cannot  be  committed  to  prifon  (for  the  caufe  aforefaid)  by 
force  of  this  aft. 

In  an  aftion  of  account  againft  a  receiver,  for  133.  4d.  or  any   43  E.  3.  n. 
other  fum  under  40  s.  the  iherife  in  his  county  court  fnall  not  hold 
plea  of  it ;  and  the  reafon  thereof  is,  becaufe  the  (herife  cannot 
affigne  auditors  who  (as  hath  been  faid)  are  judges  of  record,  and 
the  county  court  is  no  court  of  record, 

(6)  Qjnnibus  allocatis  et  allocarJis.']     f  By  thefe   words,   if  the 

lord  be  found  in  furplufage,  it  is  within  their  authority,  and  ther-  v 

fore  parcell  of  thtrir  record,  and  fo  in  that  cafe  (as  hath  been  faid) 
no  wag?r  of  law. 

But  albeit  the  auditors  do  difallow  a  jufl:  demand,  yet  Ihall  he 
take  no  averment  or  advantage  upon  thefe  words,  againll  the 
record  of  the  judgement  of  the  auditors ;  iar,  judicium  pro  njerital:- 
accipitur,  and  mmo  poicfi  contra  recorJum  I'erifi.-are per  patriam'.  but 
he  hath  remedy  after  by  this  aft,  by  a.  writ  of  ex  parte  talis  for  his 
relief,  whereof  more  lliall  be  faid  liereatier  in  his  proper  p'ace. 

(7)  Arrejicntur  corpora  eorum.]    Note  at  the  common  law,  the   jjj^^*,  foU^i'i'*' 
proceffe  in  account  was  fummons,  attachment,  and  diftrcffe  infinite;   sir  William 
by  the  ftatute  of  Marlbr.  a  vvrlt  oi jnonfira-jit  de  compotow-ns  given i    Herberts  cafe. 
and  here  by  this  brnnch  the  body  may  be  arrefted,  and  after  by  this  [  3^'  3 
aft  proces  of  outlawry  is  given  in  account,  fo  as  after  the  account 
determined  the  body  of  the  defendant  may  be  arreited,  &c. 

Note  the  words  in  effeft  be  fuper  ccmpctum  fuum,  i5c.  arrejlentur  46  E.  3.  30. 

■et  hbtrentur,  fo  as  the  auditors  by  force  of  t^iis  aft  cu?ht  to  com-  27H.  6.  S.li.  S. 

•     ,•        o  ,11-1.  T  •      J      '^  fo.  lio.  D.Bon- 

mit  him,  &c.  preiently  aiter  the  account  aerermmcci.  hams  ca'e. 

(8)  Proximo: gaolcf  dcTitird  regis.'\    This  is  intended  of  the  next    j,  [:    «  \,^fte. 
gaoie,  though  it  be  not  in  the  fame  county,  for,   as  it  bath  bee:i   3,-^.  27H.  6,  »♦ 
Taid,  the   ftatute  is  in  nature  of  a  ccir;miffion,  and  therefore  this 

word /ro.v/w^  mull  be  purfucd.  ^y     2   H  8 

(9)  Et  a  <uic^  feu  cujlcde  ejujdem  gcola  rccipianfur.^  The  auditors  2.,g.'lib.  ".  fol. 
mult  make  a  warrant  in  writing  »'nder  their  fcales  to  the  {heriffe  44. Boytonscafe. 
upon  the  fpsciall  matter,  and  theveupon  the  fheriffe  ought  to  re-  Lib.  8.  tol.  ico. 
ceive  the  accountant  in  execution.  P  .Cm.  360.3. 

(10)  Carceri  mancipentur  in  ftrris^    Hereby  it  appeareth  that  jly. Brirrto.  14. 
the  Ih^riiFe  ought  to  keep  hi^i  in  fal-va  et  ariia  cuficdia,    and  hath  17.  Fleta.  1.  1. 
power  by  this  aft,   if  need  ». eciuire,  to  lay  irons  upon  him  for  iiis  ci.  26.  Mirror, 
fafe  keeping: ;  but  this  the  paoler  cjuld  not  have  done  by  the  com-  c.  5.  §  1.  8  E.  2. 

1  i_        II  -"^  ,  •  -  Cornn.  4';2. 

Dion  lav.',  as  by  all  our  au:ient  authors  it  appearetu.  Yj,^^  i.part  d«s 

Inftitutes.  Cap. 
F  r — Z  7.   4  (11)    D;    retic  treaf.  in 

fine. 
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Rritton,  folk  70. 
Flet.1, 1.2.  c.  64. 
Regift.  137. 
F.N.B.  129.  f. 
13  E.  3.  barre 

»S3-  HE-  3* 

account  74. 

«  £.  3.  i». 


lneta,1.2.c.  64. 


Dirr,  36 tt.  S. 
t.  64. 


Mailb.  ca.  23. 
Fleta,  ubi  fupra. 


[382] 

ti  H.  4.73. 
See  I  R.  z.  c.  I2« 

27  H.  g.  24.  b 
per  Curiam,      jfi 


J4E.4.  5.  Dier, 

15  El.  322. 

j6  E.  3.  damag. 

Si.  13  E,  3. 

barre  253. 

42  AH".  HI.  II. 

4-E.  3.  I- 

2R.  2.  i(Tuei6o. 

5  H.  6   10. 

3c  H   6.  6.  Dier, 

-JO  Eliz.  275. 


I  R.  2  cap.  12, 


(it)  De  fuo  preprio  nti'ventes .']  By  this  claufc  it  appeareth,  that 
he  that  is  fo  itnprifoned  muft  live  of  his  owne. 

(12)  Auditares  compoti  fui  ipfum  injujle  grava'verunt.'\.  By  this 
claufe  is  the  writ  of  ex  parte  talis  given  to  the  accountant,  if  the 
auditors  afligned  by  tJie  lord  either  charge  him  de  receptts  qua  non 
recepit,  ■vel  non  allocando  ei  expen/as  aiit  liberaiiones  rationabiles,  and 
this  wf  it  is,  in  nature  of  a  commiilion  to  the  barOns  of  the  exche- 
quer, for  that  they  are  the  foveraigne  auditors  of  England  to  heard 
and  audita  the  account,  et  quod  fiat  jujlicia  partibus. 

But  this  writ  lieth  not,  but  where  the  account  is  taken  befofe 
auditors  afilgned  by  the  lord,  for  if  there  be  a  writ  of  account 
brought,  and  the  court  afligneth  auditors,  there  licth  no  writ  of 
ex  parte  talis,  for  in  that  cafe  he  ought  to  fhew  his  griefe  to  the 
jullices,  and  they  ought  to  doe  him  juftice,  and  the  writ  of  ex 
parte  talis  is  grounded  upon  this  adl,  where  the  lord  affigneth 
auditors. 

(13)  ^-odfj  coram  baronibus  def:accario.'\  The  writ  in  the  Re* 
giller,  and  F.N.B.  ubi fiipra,  is  coram  thefaurario  et  baronibus  nofiris 
de  fcaccario,  but  it  ought  to  be  coram  baronibus  de fcaccario  accord- 
ing to  this  aft,  and  that  the  rather,  becaufe  the  barons  are  (as  hath 
been  faid)  the  foveraigne  auditors  of  England,  and  herewith 
agreeth  Fleta. 

Uf  on  furetics  found  he  fliall  be  at  large  to  follow  his  writ  of 
ex  parte  talis,  before  the  barons,  but  if  it  be  found  that  he  was  in 
arrerages,  he  fliall  be  in  execution  again. 

(14)  Et  fi  diffugerii,  et  gratis  canpotum  reddere  tioluerit,  &c.'\ 
Vide  Marlebridge  whereby  the  writ  de  monjira^uit  de  compcto  is 
given. 

(15)  Etfi  dijjugerit  et  tejlificatum,  Sec.']  Here  is  proces  of  out* 
lawry  given  in  account. 

(16)  Et  ca^jcat  fibi  'vicecomes  vel  cujios  ejufdem  gaola  Ji  fit  infra 
libertatem.'\  This  aft  extends  to  all  keepers  of  gaoles,  and  there- 
fore if  one  hath  the  keeping  of  a  gaole  by  wrong,  or  de  faSlo^  and 
fuffereth  an  efcape,  he  is  within  this  ftatute,  as  well  as  he,  that  hath 
the  keeping  of  it  dejure. 

(17)  Sine  aj/enfii  domini.']    And   this  affent  may  be  by  parolli, 
and  fhall  be  a  fufficient  barre  in  an  aftion  of  debt  brought loT the 
efcape. 

(18)  Et  habeat  dominus  fuum  recuperare  per  bre've  de  debito,  &c.] 
There  was  no  aftion  of  debt  againft  the  gaoler  for  an  efcape  at  the 
common  law,  but  the  party  was  driven  to  his  fpeciall  aftion  upon 
his  cafe,  which  aftion  was  grounded  upon  a  trefpaffe  or  wrong, 
and  not  upon  any  contraft.  in  deed  or  in  law,  but  this  aft  firft  gave 
the  aftion  of  debt  againft  the  gaoler,  which  had  let  one  to  efcape, 
which  was  committed  to  prifon  by  auditors  for  arrerages  of  ac- 
count, but  it  lieth  not  .igainft  the  gaolers  executors,  becaufe  it  is  a 
trefpalle,  and  before  any  other  aft  of  parliament  by  the  equity  of 
this  aft  an  aftion  of  debt  did  lie  againft  the  gaoler  for  an  efcape  in 
court  pipowders,  and  fo  in  all  othtr  cafes. 

Afterwards  the  ftatute  of  i  R.  2.  for  a  further  declaration  gave 
the  aftion  agiinft  the  gardein  of  the  .Fleet. 

But  albeit  this  aft,  and  the  ftatute  of  i  R.  2.  alfo  doth  fpeake/tr 
bre-ve,  yet  a  bill  of  debt  lieth  alfo  by  the  equity  of  this  and  that 
^atute,  albeit  it  hath  been  holden  to  the  «;ontrary,  but  fmce  it  hath 

been 
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been  often  adjudged  that  a  bill  of  debt  is  maintenable  upon  the  4»  Aff.  p.  ii« 

faidafts.  ,  ,     «  j        •  u         •»  ^f  Pi  Coiiifjs.a. 

Now  for  as  much  as  the  ftatutes  doe  give  recovery  by  wnt  of  ^^^  ^^ 

debt,  incidently,  they  do  give  damages  alfo.  Ja  E^.^bi'd.** 

This  aft  doth  extend  to  feme  coverts  and  mfants,  that  are  lj^.  g  /ol.  44. 
keepers  of  gaoles,  to  charge  them  in  an  adion  of  debt  for  the  efcape  Wittinghams 
of  one  in  execution.  '^'' 

(19)   Refpcndeat  fuptrior  fuus,  qui  cujiodiam  hujufmedi  gaola  Jibi  See  cap.  43. 
^ommi/erit.]  This  is  to  be  underftood,  when  one  that  hath  the  cuf-    ^3  £•  3' 
tody  of  a  gaol  of  freehold  or  inheritance,  committeth  the  fame  to  ''*^'^  *53» 
another  that  is  not  fufiicient,  his  fuperior  Ihall  anfwer  for  the  efcape 
of  the  prifoner ;  but  he  fhall  not  have  the  aftion  of  debt  againft 
the  fuperior  as  long  as  the  inferior  is  fufficient. 

The  mayor  and  citizens  of  London  have  the  flierivalty  of  Lon-   n  E.  a.  Ddt 
don  in  fee,  and  the  (heriffes  of  London  are  gardeins  under  them,  a?*-  i » ^« 
and  removable  from  yeare  to  yeare,  in  this  cafe  the  (heriffes  of  ^'"^»*7 2- 
London  are  gardeins,  and  the  mayor  and  citizens  their  fuperiors  ; 
and  though  the  (heriffes  appoint  a  keeper  under  them,  yet  he  is 
not  within  this  ftatute,  becaufe  it  is  intendable  when  the  gardein 
commeth  in  by  him  that  hath  the  freehold  or  inheritance  in  the 
cuftody,  for  this  aft  doth  extend  but  unto  two  fuch  degrees,  for 
there  cannot  be  two  fuperiors  within  this  a£t,  but  one  fuperiour 
and  one  inferiour. 

The  duke  of  Norffolk  being  mar(han  of  England  of  inheritance,  n  El.  ubi  fojja. 
and  having  authority  to  make  a  deputy  doth  make  a  deputy,  who 
iiath  the  cuftody  of  the  gaole,  he  is  the  gardein,  and  the  duke  of 
Norffolk  his  fuperiour  within  this  aft. 


CAP.     XII.  [  3S3  I 

QUIAmulti  per  malitiam  (i)  vo-  "pORASMUCH  as  many,  through 
'^'Stt^lentes  alios  gravare,  procurant  malice  intending  to  grieve  other, 

falja  appcUa  (2)  fieri  de  komtcidiis^  do  procure  falfe  appeals  to  be  made 

€t  aliis  feknils  fj),  per  appellatorcs  of  homicides  and  other  felonies  bj 

nihil  habentes^  unde  domino  regi  pro  appellors,  having  nothing  ,to  fatisfy 

falfo  appello^  nee  appellatis  de  damnis  the  kino;  for  their  faife  appeal,  nor  to 

refpondere  psjfint :  Jiatutwn  eft^  quod  the   parties   appealed    for   their   ^^ 

turn  aliqids  fic  appellatus  de felonia  fibi  mages;    it   is   ordained,   that    whca 

impofita  fe  acquietaverit  in  curia  regis  any,   being   appealed  of  felony  fur- 

modo  djbito  (4},  vel  ad  Jeiiam  appel-  mifed  upon  him,  doth  acquit  himfelf 

latoris,  vel  domini   regis:  jujiiciarii  in  the  king's  court  in  due  manner, 

coram  quibns  auditum  erit  hujufmodi  either  at  the  fuit  of  the  appellor,  or 

appellum  et  terminatumt  puniant  ap-  of  our  lord  the  king,  the  juftices,  be- 

pellaiorem  per  prifonam  unius  anni,  et  fore  whom  the  appeal  ihall  be  heard 

nihilominus   rejlituant   hujufi/iodi  ap~  and  determined,  (hall  punifli  the  ap- 

pellatores  damna  eppellatis-^  fecundum  pellor  bv  a  year's  imprifonment,  and 

dfcretionem  jujiic\  habito  refpeSiu  ad  the  appellors   fhall   neverthelels  re- 

prifonam  vel  arrejlatiomm  qttam  oc-  {lore   to   the  parties   appealed  their 

tajione  hujiifimdi  appellorian  fjftinu*  damages,  according  to  the  difcretion 

erintappellatijctadinfamiamfua!n{^)^  of  thejufticss,  having  refp eel  to  the 

quam  imprilbn- 
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^uam  per  imprifonamentum^  vel  alio 
mcdo  incurrerunt^  et  nihilominus  ver- 
Jus  dominum  regem  graviter  redl- 
mantur.  Et  fi  forte  hujufmodi  ap~ 
pellntores  non  habeant^  wide  pradUfa 
damna  rejYitucrs  pojftnt^  inqu'iratur 
•per  quorian  ahhetium  (6)  formatum 
fuerit  hujufmodi  appellum  per  mali- 
iianiy  fi  appellatus  hoc  petat.  Et  fi 
iiiveniatur  per  illam  inquifitionem^ 
quod  all  qui  s  fit  ahbettator  per  malitiatn 
(7),  per  hreve  de  judicio  ad  fe£iam 
appellati  difiringatur  (8)  ad  iMnien- 
du?n  coram  jufiic\  Et fi  legitimo  modo 
convi£liis  fuerit  de  hujufmodi  abhetto 
per  malitiam^  puniatur  per  prifonmru, 
et  teneatur  ad  re/iitutionem  damnorum.^ 
ficut  fuperius  diSium  eft  de  appellatore. 
Vide  anno  i  R.  2.  cap.  13.  Nee 
jaceat  de  catero  appellatori  in  appello 
de  mortc  hominis  efjbnium  (g),  in  qua- 
cunque  curia  ubi  appellum  fuerit  ier- 
rtinandum^ 


imprifonment  or  arreftment  that  the 
party  appealed  hath  fuftained  by  rea- 
fon  of  fuch  appeals,  and  to  the  in- 
famy that  they  have  incurred  by  the 
imprifonment  »r  otherv/ife,  and  fhall 
neverthelefs  make  a  grievous  fine 
unto  the  king.  And  if  peradventure 
fuch  appellor  be  not  able  to  recom- 
penfe  the  damages,  it  fliall  be  inquired 
by  whofe  abetment  or  malice  the  ap- 
peal was  commenced,  if  the  party  ap- 
pealed defire  it;  and  if  it  be  found 
by  the  fame  inquef!:,  that  any  man  is 
abettor  through  malice,  at  the  fuit  of 
the  party  appealed  he  fhall  be  dif- 
trained  by  a  judicial  writ  to  come 
before  the  jullices;  and  if  he  be 
lawfully  convict  of  fuch  malicious 
abetment,  he  fliall  be  puniflied  by 
imprifonment  and  relHtution  of  da- 
mages, as  before  is  faid  of  the  ap- 
pellor. And  from  henceforth  in  ap- 
peal of  the  death  of  a  man  there 
fhall  no  eflbin  lie  for  the  appellor,  in 
whatfoever  court  the  appeal  lliall  hap 
to  be  determined. 

(izRcp.  raS.  Hob.  9S.  Fitz.  Damage,  77.  Fttz.  Coron.  12.  77.  98.  386.  11  Rep.  77.  r  E.  3. 
ftat.  I.  c- 7-  Regift.  56.  12  Rep.  125.  Crij.  El.  223.  71.  14H.  7.  2.  26  H.  8.  3.  Dier,  120.  131. 
S  H.  5.  6.  8  £d.  4.  3.  Re^ift.  134.) 


Seethe  Miiror, 
t.4.dehonn;ciue. 
48  E.  3.  22. 
istamf.  Pi.  Cor. 
167.  c.  F.N.B. 
I  r4.  f.  Rcgiih 
1 34- 
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54  E.  3.  24. 
37  Afl".  59.  Tr. 
i3  E.  3.  Curam 
re^e.  Ror.  14S. 
43  E.  3.  co.i- 
iVir.  II. 


By  the  words  hereof  it  appeareth,  that  before  this  flatute  the 
defendant  being  duly  acquited,  fhould  recover  his  damages,  but 
that  is  to  be  underftocd  in  a  writ  of  confpiracy,  wherein  he  fhould 
recover  damages  for  fatisfadlion  in  regard  of  the  infamy,  imprifon- 
ment, and  vcxu'uion  done  to  him,  and  lurther  that  the  parties  con- 
vifted  fiiouid  be  iined  to  the  king  and  imprifoned,  which,  I  have 
read,  began  in  this  fort  before  the  raigne  of  H.  i.  They  which 
plotted,  or  compaflcd  the  death  of  a  man  under  pretext  of  law  by 
bringing  fali'e  appeales.  or  preferring  untrue  indidlmcnts  againlt 
the  innocent  of  felony,  who  being  duly  acquited,  both  the  appel- 
lant and  his  abbetiors  u'ere  to  fafFer  dt;adi. 

But  king  H.  I.  by  authority  of  parliament  did  mitigate  the  fe- 
verity  of  this  auncientlaw  (left  men  fl^.oald  be  deterred  and  afraid 
to  accufe)  and  did  ordaine  that  if  the  delinquents  were  convidled 
at  the  fuit  of  the  party,  they  Ihould  make  fatisfadion,  and  be  fined 
and  imprifoned:  but  if  they  were  convifted  by  judgement  at  the 
fuit  of  the  king  (whom  they  pretended  to  intitle  to  the  forfeiture) 
then  they  fiiould  lofe  the  frcedome  of  the  law,  they  Ihould  be  fo  in- 
famous as  never  to  be  any  witncfle,  or  to  be  of  any  jury.  That 
they  fhould  never  come  in  or  neare  the  kings  court,  but  make  their 
attournies,  that  they,  their  wives,  and  their  children,  (hould  be  c:'.ll 
out  of  their  hcufesi  and  their  houles  proftratcd,  their  trees  eradi- 
cated 
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cated  and  fubverted,  their  meadowes  plowed  up  and  wafted,  every 
thinw  to  be  deftroyed  which  nouriflied  or  comf  rtcd  them  in  re- 
fpeil  of  the  villany,  and  fhame  done  to  the  delinquent,  all  againft 
nature  and  order,  for  that  the  delinquent  fought  the  blood  of  the 
innocent  under  pretext  and  colour  of  law,  and  this  in  later  bookes 
is  called  a  villanous  judgement,  all  which  in  cafe  of  confpiracy  re- 
maine  a  conftant  law  to  this  day.  But  this  aft  doth  give  the  party 
a  fpeedler  remedy  for  his  fatisfaflion  then  he  had  before,  as  here^ 
after  fhall  appeare. 

( I )  Per  ma/iiiam.']  Thefe  words  doe  open  divers  windowes  for 
the  better  underllanding  and  inlightening  of  the  generall  words  of 
this  ftatute. 

1.  If  the  appellee  be  firfl:  indicted  of  the  felony  whereof  he  is 
appealed,  the  appeale  (hall  not  be  underftood  to  be  commenced 
per  malidam,  becaufe  the  plaintifte  hath  a  foundation  to  build  upon, 
•viz.  an  indiftment  by  the  other  of  twelve  or  more  men,  fo  as  it 
fhall  be  prefumed  that  the  plaintiiFe  was  moved  to  his  appeale  by 
the  indl(flment,  et  non  per  malitiam ;  for  in  thofe  dayes  (as  yet  it 
ought  to  be)  indiftments  taken  in  the  abfence  of  the  party,  were 
formed  upon  plain  and  direft  proofe,  and  not  upon  probabilities 
or  inferences :  but  if  the  indiJlment  be  infufficient,  then  it  is  in 
judgement  of  law  as  no  indiftment,  and  then  the  appeale  may  not- 
withfianding  be  commenced  per  malitiam,  et  f.c  in  Jimilibus,  or  if  it 
be  a  good  indiftment,  and  found  after  the  appeale  commenced,  yet 
may  the  appeale  be  commenced  per  malitiam. 

2.  H  one  be  appealed  of  murder,  and  it  is  found  by  verdift 
that  he  killed  himy^  defendevdo,  this  fhall  not  be  faid  to  be  per  ma- 
litiam, becaufe  he  had  a  juft  caufe,  for  quvd  qui/que  ob  tutelam  car- 
ports  fill  fecerit,  jure  id fecijje  'videlur  %  et  Jic  de  Jimilibus. 

3.  The  heire  or  otlaer  near  of  kin,  may,  abbct  the  wife  plain- 
tifte in  the  appeale,  Et  Jic  adjudicatur  qucd  pcitery  mater,  frater,  t^c. 
r.of'.Junt  in  caju  bujus  Jlatnti  rat  tone  propinquitatis  Jar.guinis,  et  ad  eos 
pertinet  preediQam  mortem  ulcijci :  Hoylands  cafe,  and  cannot  be  faid 
to  be  per  malitiam. 

4.  Malitia  referreth  onely  to  the  procurers  and  abbettorSj  as  it 
appeareth  by  the  exprefl'e  words  of  this  adl. 

(2)  Falja  appella.'\  Soone  after  the  making  of  this  ftatute,  the 
wife  and  her  fecond  hulhand  brought  an  appeale  for  the  death  of 
her  former  hufband,  the  record  faith,  Ihn  potejl  ejj'e  apptllatrix 
pro  JKorte  pricris  mariti,  iSc.  ipja.  pro  repellend.  ptena  Jiatiiti  pro  fa^Jis 
appeUls  advocat  appellum  Juicm  ejfe  jtijliim  nee  faljum,  licet  Jit  cajjatum, 
et  licet  iilud projiqui  non  potejl,  quia  habet  •uirum;  qu<e  quidem  cauja 
potius  ejl  qutedam  Jlultitia  qtiam  falfitas^  idea  ex  gratia  curias  ccncejf. 
ejl  in  prajcni*  aliorum  jujiic''  de  banco,  pojlquam prijonam  1 5.  dierum 
babuerit,  quod f.nem  Jac^  cum  rege. 

(3)  De  homicidio  et  aliis  feloniis.'\  This  is  not  onely  intended  of 
fuch  offences  as  were  felonies  at  the  making  of  this  aft,  but  of  all 
fucli  otrences  alfo,  as  have  been  made  felonies  by  any  aft  of  parlia- 
ment fmce  this  aft. 

(4)  <S'^  acquietavtrit  in  curia  regis  modo  debito.'\  This  ftatute  doth 
extend  both  to  acquiials  in  deed,  and  to  acquirals  in  law. 

Acquitals  in  deed,  as  either  by  verdift,  or  hy  battell,  and  in  that 
cafe  v.hcn  the  plaintifFe  yeelds  himfelfc  creant,  or  vanquifhed  in 
the  field,  the  judgement  fhall  be  chat  the  appellee  fhall  goe  quite, 
and  that  he  fhall  recover  his  damages  againll  the  appellor,  but  if 

the 


Pafch.  3oE.t4 
Coram  rege. 
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Will.  BurnelL 
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the  plain tiffe  had  been  flaine,  then  no  judgement  can  be  given 
againft  a  dead  perfon. 

Acquitals  in  law,  as  if  two  be  appealed  of  felony,  the  one  at 

principall,  and  the  other  as  acceflary,  and  both  of  them  plead  not- 

guiky.  Sec.  and  the  jury  doth  acquite  the  principall,  in  this  cafe  by 

53  H.  6.  s.  law  the  acceffary  is  acquited,  and  ihall  recover  damages  by  this  &^ 

»  H.  5.  6.  againft  the  appellant,  &c.  or  may  have  his  writ  of  confpiracy  at 

the  common  law. 

41  Air.z4.  But  if  the  principall  be  acquited  by  verdifl,  proces  depending 

againft    the   acceffory,  the  acceflbry  fhall  not  recover  damages 

within  this  ftatute,  becaufe  no  jury  can  be  retourned  to  affeffb 

them. 

3  Mar.  jzo.  If  one  be  appealed  as  acceflbry  to  two  principals,  one  of  the 

^^^'  principals  is  acquited,  the  acceflbry  flaall  recover  no  damages  untill 

the  other  principall  be  acquited. 
41  AfiT.  24.  If  the  plaintifFe  in  an  appeale  be  non-fuit,  and  the  defendant  It 

46  E.  3.  Coro,  arraigned  at  the  fuit  of  the  king,  and  acquited,  he  fliall  recover  his 
'  H*  ^^^'  '  ^  damages  by  this  adl,  for  the  words  be,  Fel  adfe£lam  appellantis  vel 
Staiiif  Pl.Cor.  Domini  regis,  but  this  fuit  of  the  king  muft  be  intended  upon  the 
J35.F.N.B.214.   appeale  after  non-fuit,  for  an  acquitall  upon  an  indiftment  is  not 

within  this  ftatute. 

^  H.  5.  i.  For  ':iebito  modo  acquietatus,  fee  9  H.  5.  2.  that  the   defendant 

aoE.  4. 5.  being  acquited  by  verdidl,  yet  if  his  life  was  never  in  jeopardy 

3  H.  4.  2.  either  in  the  originall,  or  proces,  though  it  be  in  default  of  the 

plaintifFe  himfelfe,  yet  b  he  not  debito  modo  acquietatus  within  thi« 

llatute. 

Pafch.  ijEIir.        The  wife  of  Coplefton  brought  an  appeale  of  murder  againft 

t'^^^M*^^^'^*         Stowell,  and  five  of  his  fervants  as  principals  by  being  prefent, 

,  ^"    ^"""         aiding  and  abetting  Stowell  to  commit  the  murder,  and  Stowell 

appeared,  againft  whom  the  plaintifle  declafed  with  a  fi/nul  cum  of 

his  five  fervants,  and  Stowell  pleaded  not-guilty,  and  procefle  was 

continued  againft  the  other  five,  and  by  verdid  it  was  found  that 

Stowell  killed  Copleftone  in  his  owne  defence,  whereupon  he  was 

acquited,  and  had  his  pardon  of  grace;  and  it  was  rcfolved  by  all 

the  judges  of  England,  that  this  acquitall  of  him  was  in  law  an 

acquitall  of  all  the  other  five  that  were  charged  as  principals  by 

being  prefent,  aiding,  and  abbetting,  and  Stowell  could  not  upon 

this  ftatute  recover  damages  for  the  caufe  before  remembred. 

2.7  AIT.  25.  If  the  defendant  plead  that  there  is  a  nearer  heire,  and  iflue 

thereupon  taken,  and  found  for  the  defendant,  he  is  difcharged  of 

the  aflron,  but  is  not  acquited  of  the  felony  within  the  purview  of 

17  E.  2.  Coro.      this  ftatute ;  fo  it  is  if  the  defendant  be   difcharged  by  clergy,  he 

3S6.  is  not  acquited  within  the  purview  of  this  ftatute. 

If  the  defendant  wage  battell,  and  the  plaintiffe  demurre  upon 
it,  and  it  is  adjudged  againft  the  plaintifte,  the  defendant  is  dif- 
charged of  the  appeale,  but  hee  is  not  acquited,  untill  he  be  ac- 
quited of  the  faft  at  the  fuit  of  the  king, 
22  E.  3.  Coro.  Damna  a[tpe\latis  fecunduvi  di/crct^  jujUciar*  hahito  rejpe&u  ad  pri- 

276.  Aitlc.  fonam.']  Though  this  branch  bee  general),  yet  every  appellee  fhall 
Li^''  ^oX^'i-i  ^^^  "P'^"  ^'^  acquitall  recover  damages,  for  if  a  monke  be  appeal- 
D.Hufleyescafe.  cd.  Or  a  feme  covert  be  appealed  alone  without  her  hufliand  and 
Lib.  II.  fol.  77.  acquited,  they  cannot  recover  any  damages  by  this  adl  in  refpefl 
Majd. Coll.  cafe,  of  thejr  difability,  for  the  generall  words  of  this  adl  doth  not 
12  R.  2.  judg.  enable  any  to  recover  damages  that  thereunto  was  difahled  by  law. 
^'^^*  But  if  an  appeale  bee  brought  againft  the  huiband  and  wife,  and 

they 
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they  be  acquitted,  damages  (hall  be  given  to  the  hufband  alone 
for  his  damage,  and  to  the  huflsand  and  wife  for  the  damage  of  the 
wife. 

And  where  fcverall  perfons  be  acquited,  the  damages  mult  be 
feverall,  for  the  words  of  the  ftatute  be  habito  refpeSu  ad  per- 
fonam. 

But  then  may  be  dema^nded,  what  remedy  hath  the  monke  or  Tr.  30 E.  t. 
feme  covert  being  folely  appealed:  the  anfwcr  is,  that  they  have  RjJ-  J-r"^";*^ 
no  remedy  by  this  ftatute,  but  the  abbot  and  monke,  and  the  huf-  ^^  g  \.t^. 
band  and  wife  may  have  a  writ  of  confpiracy  at  the  common 
law. 

Whenfoever  any  is  acquited  by  verdift,  and  yet  his  life  was   9  H.  5.  a.  «U 
never  in  jeopardy',  either  by  reafon  of  the  erronious  proces,  or  »«»pra. 
originall,  or  otherwifc,  though  this  be  within  the  letter  of  the  law, 
yet  it  is  out  of  the  meaning,  and  therefore  the  defendant  in  that 
cafe  (hall  recover  no  damages. 

(5)  Jd  ivfamiam /uamJ]   For  a  mans  fame  is  above  all  things 
to  be  repaired. 

Omnia  Ji  perdatj  famam  Jir'vare  memento :  C  ito. 

^e/emel  amijja,  pojiea  nullus  eris. 

(6)  Et  Ji  forte  hujufmodi  appellator es  non  haheanty  Ssff .  inquiratur 

per  quorum  abettum.']    If  the  defendant  in  an  appeale  be  tried  be-  3  E.  1.  Aaio* 

fore  juftices  of  nifi prius,  albeit  they  have  but  delegatam  potejlatem,  fur^eftau  zS. 

yet  fhall  they  inquire  of  the  infufficiency  of  the  plaintifFe,  and  of  "e.'a^i'+I* 

the  abbettors,  and  the  words  of  this  aft  are,  ^odjujik'  coram  qui-  Dier,3Mar.  izo. 

hus  auditum  fuerit  appelTum  et  terminatum ;  but  that  great  over-rular  Tr.  30  £.  i. 

txperientia  hath  ruled,  and  over-ruled  it  by  precedents,  that  they  Coram  rege. 

^  ••!  ^  c     ^\.     ^  Rot.  a.  Londoij. 

cannot  give  judgement  for  the  damages. 

This  infufficiency  of  the  plaintiffe  in  the  appeale  muft  be  found 
by  the  jury,  and  cannot  come  in  by  the  averment  of  the  party,  and 
fo  it  is  in  other  like  cafes. 

But  here  it  may  be  demanded,  T^Tiat  if  the  plaintiffe  in  the  ap-   8  E.4.3. 
peale  be  fufficient  for  part  of  the  damages,  and  not  for  all,  may  not  '^  ^-  i-  ^'^^ 
the  defendant  by  this  adl  recover  part  againft  the  plaintiffe,  and   ^^^  '^^  ^  ^^ 
part  againft  the  abbettors  ?  And  it  is  refolved  that  he  muft  recover  3,4^Tr.  30E.1, 
either  all  againft  the  plaintiffe,  or  all  againft  the  abbettors,  and  not  ubi  fup. 
by  parcels,  fo  as  if  the  plaintiffe  be  not  fufficient  for  the  whole,  the 
defendant  ftiall  recover  the  whole  againft  the  abbettors,  igj  pradiSa 
damaa  et  omnia  damna,  are  all  one. 

It  is  a  certain  conclufion  upon  thefe  words  of  the  ftatute,  that 
where  damages  (hall  not  be  recovered  againft  the  plaintiffe,  there 
none  ftiall  bee  recovered  againft  the  abbettors;  alfo  where  the  plain- 
tiffe is  fufficient  and  fo  found  by  the  jury,  the  abbettors  ftiall  not  be 
inquired  of. 

(7)  Abhettator  per  malitiam.'\    Abbettors  were  found  (upon  the  3  Mir.Dicr, 
acquitall  of  the  defendant)  by  name,  Et  quod  procura^verunt,  infti-  ir°'    _^ 
gaverunt  et  abbettaverunt  pradiSium  querentem  ad  capiendum  et  pro-   ^^  fupra. 

Jequendum  appellum  pnsdifium  in  forma  pradi^a,  and  faid  not  per 
malitiam,  and  yet  allowed  of.  But  nota  the  furer  way  is  to  purlue 
the  words,  faifo  et  per  malitiam,  according  to  this  aft. 

(8)  Per  breve  di  judicio  ad  fed  am  appellati  dijtringatur,  &c.]  Reg  .'34..  SE.  4. 
This  writ  is  given  in  lieu  of  the  writ  of  confpiracy  at  the  coin-  3-  '7  E-  2-  ^  ". 
nion  law,  the  abbettors  comming  in  upon  this  proces  may  travers  c^,j^^*/',  '^' 
Slxc  abbetment,  becaufs  they  were  eftrar.gers  to  the  verdict,  and  if  K.at.?2.4o'E  3. 

t.is   ii.-n.  77- 
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19  H.  7.  ib, 
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tlie  defendant  that  fucth  the  diftrefle  be  non-fuit,  yet  may  he  have 
a  new  writ,  and  it  is  not  peremptory  to  him.  And  albeit  the  jury 
finde  neither  the  time,  nor  the  place  where  the  abbetment  was,  yet 
if  they  Jinde  the  abbettors,  it  is  fuflicient,  for  when  the  plaintiife 
appeareth,  the  defendant  may  fliew  time  and  place  in  good 
time. 

_  Note  in  46  E.  3.  the  court  granted  fjpft  a  a;enire  facias,  and  then 
dillrefle,  but  it  feeraeth  that  the  proceffe  given  by  the  Itatute  is  a 
diftrefie  infinite. 

But  if  the  jury  give  too  fmall  damages,  it  being  but  an  enqueft 
of  ofHce,  the  plaintife  may  have  an  originall  writ  of  abbetment,  and 
count  to  greater  damagt-s.     Fide  8  H.  6.  cap.  JO. 

Note  reader,  that  judicial!  precedents,  and  the  right  entries  of 
pleas  upon  this  (or  any  other)  fcatute  are  gc-jd  interpreters  of 
the  fame,  and  of  qaeitions  that  have  been,  or  may  be  moved 
thereupon. 

(9)  Nee  j  ace  at  de  catero  appellatori  in  appello  de  morte  hominis 
eJJoniii77i.'\  I'hc  defendant  that  is  appealed  of  the  death  of  man 
ought  to  have  convenient  expedition,  and  not  to  be  detained  in 
prifon,  or  to  live  under  the  infamy  of  a  murtherer  longer  than 
there  is  caufe :  and  this  llatute  was  chiefly  made  for  the  benefit  of 
the  defendant. 

Vide  the  ftatute  of  1  E.  3.  cap.  7.  parliament'  primo,  &  ftatut* 
de  I  R.  2.  cap.  13. 


CAP.     XIII. 


(^  U I A  etlam  vicecomites  midtotiens 
*^'*\^^Jjf7gentcs  nliquos  coram  els  in 
turnis  fuis  indit^atos  de  /urtis^  ct  aiiis 
Tnal::fa£li%  ( 1 ),  capiunt  homines  non 
culpahiles^  nee  Icgitimo  mcdo  indidatos^ 
ft  eos  irnprijonanff  itt  ab  eis  peennia?n 
extorqueant  ( 3 ) ;  cum  legitimo  modo 
■per  duodecifn  juratores  non  fuerint 
indiifati :  Jiatutiim  eji,  quod  vie'  in 
turnis  Juisy  et  alibi^  cum  inquirer e  ha- 
becint  de  vialefatlorihus  per  prcsceptum 
regis  (4),  vel  ex  ojjicio  juo^  per  legales 
ho?nines  (2)  ad  minus  duodecim  fa- 
ciant  inqiiijitiones  fuas  de  hujujrnodi 
mcilefa5loribuSy  qui  hujujrnodi  inqui- 
Jilionibus  Jigtila  Jua  apponant  ('5,,  et 
illos  quos  per  hujujrnodi  inquifdioncs 
invenerint  culpabiles^  capianf  et  im- 
prijonenty  J  cundum  quod  alias  fieri 
confucvit.  Et  ft  aliquos  aliter  itnpri- 
hnaveri72ty  quam  per  hujufiiodt  inqui- 
j^Ziums  indi5lQtos-f  haheant  hujujrnodi 
iTnprij'jnati 


pORASMUCH  as  flieriffs,  feign- 
ing many  times  certain  perfons 
to  be  nidiclcd  before  them  in  their 
turns  of  felonies  and  other  trefpaires, 
do  take  men  that  ate  not  culpable 
nor  lawfully  indicled,  and  impiifoa 
them,  and  do  exa6l  money  fion^ 
them,  whereas  they  were  not  lawfully 
indidled  by  twelve  jurors;  it  is  or- 
dained, that  Iherin's  in  their  turns, 
and  in  other  places  wiicre  they  have 
pov.'er  to  enquire  of  trefpailors  by  the 
king's  preccpi,  or  by  office,  (hall  caul'e 
their  inquefts  of  fjch  ma!cia6lors  to 
be  taken  by  lawful  men,  and  by 
twelve  at  the  leaft,  which  (hall  put 
their  feals  to  fuch  inquiiitio.s ;  an4 
thofe  that  fhali  be  found  culpab.'e  by 
fucn  inquefts,  they  Ihail  i<ike  an4 
imprifon,  as  they  have  ufed  aforctimes 
to  do.  A.^d  if  thjy  do  impriiorj 
Other  than  fu:h  as  hav?  been  jnilicl:e4 

by 
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vnprifonati  aSlimem  fuam  per  breve  by  inqueft,  the  parties  imprifoned 
de  imprifonamento  {b)  verfus  vicecmn\  fliall  have  their  a<£lion  by  a  writer 
ficut  baberent  verftis  quoTTicunque  eliam  imprifonment  againft  the  (herifFs,  as 
perfonam^  qui  eos  imprifonaret  fine  they  ihould  have  againft  any  other 
warranto.  El  ficut  diSTum  eft  de  perlbn  that  ihould  imprifon  them 
viceconC  obfervetur  de  quclibet  balivo  without  warraiit.  And  as  it  hath 
libertatis  (7).  been    laid    of    (herifts,    fo    (hall    it 

be  obferved  of  every  bailiff  of  fran- 

chife, 

(a  Inft.  3S7.  I  E.  3.  flat.  z.  c.  7.  1 E.  4.  c  a.) 

(1)  ^la  etiam  t'lceccmhes  multotiens  f.Tigentes  aliquos  coram  eis  in  Fleta,li.  2.0.45. 
tuTttis  fuii  indiiiatos  de  furtis  tt  aliii  Tnalefaciis.'\     Two  things   are 

provided,  or  rather  declared  by  this  ad. 

J.  Per  legale!  homines  ad  minus  xz.faciant  inquifitiones.  ■• 

That  iniif.ments  in  toumes  ought  to  be  found  by  12.  at  the 

leaft. 

(2)  Legales  homines.  "^   More  fhall  be  faid  hereof  when  we  come  [  388  \ 
to  the  eight  and  thirtieth  chapter  of  this  parlLament,  and  the  ninth  F.N.B.  165. 
chapter  of  Articuli  fuper  Chartas. 

(3)  U:  ab  eis  pecuniam  extcrqueant.']     This  is  the  greateft  in-  Vide  <»p.  Iti.. 
juilice,  when  the  innocent  under  colour  of  juftice,  whereby  he  ought  ««•''*• 

to  be  protedled,  is  opprelTed,  and  wrought  to, give  money  to  re- 
deem his  vexation :  three  things  (it  is  faid)  overthrew  the  flourifh- 
ing  eftate  of  the  Roman  empire,  Latens  odium,  juvenile  confilium,  et 
pri'vatum  lucruKi. 

By  this  act  yoa  may  fee  that  jufHce  was  pretended,  and  fordid 
lucre  intended,  which  this  a<S  in  reiiefe  of  the  innocent  provideth 
to  preve^nt. 

(4)  Per  pr^ceptum  regis."]  That  is,  by  the  kings  writ  or  com - 
million ;  but  thereupon  grew  fo  many  evils  ar.d  miichicies  for  the 

fmgular  profit  of  the  fherifes,  that  by  a  latter  ftatute  it  is  provided  a?  E.  3.  cap.  9. 
that  no  fiich  writs  or  comnufllons  fhould  be  granted  to  them;  fo  F-N.B. 92^ 
as    at   this   day  the    Iherifes  cannot  proceed    in  ihofe   cafes  per  *^"  ^^*  — S°-** 
-  praceptum  regis.     See  hereafcer  ho\^  this  power  ex  cj^ao  is  re- 
llrained. 

(5)  ^^   hujufmodi   inquijiticnihus   f.gilla   fua    apponant.'\     The 

2.  part  is,  that  the  jurors  do  put  their  feals  to  the  inqu  iuions  or  2. 

indiftments. 

By  a  latter  ftatute,  thcfe  indiilments  are  to  be  by  a  roll  indent-   »  E.  3.  Parliani. 
ed,  whereof  one  part  is  to  remain  with  the  indidors,  and  the  other  *•  "F*  i7* 
part  with  iiim  that  takes  the  enqueft. 

This  act  of  I  E.  3.  doth  extend  to  prefentments  or  indi£lments, 
net  onelv  in  toums,  but  in  lee^is  alio,  and  the  like. 

See  the  llacute  of  1  i<.  3.  of  what  quality,  hubility,  and  lively-  J  R*  3'  «»-  4* 
hood,  the  indiSors  in  tournesand  leets  ought  to  be. 

But  fuch  corrupt  anJ  partlall  proceedings  upon   prefentments 
and  indictments  before  the  iherife  ex  c^::o,  were,  notwithftanding 
all  thefe  provifions  in  icurni  and  leets,  continued,  untill  by  the  fta- 
tute of  I  £.  4.  the  power  of  them,  fave  only  to  take  prefentments   1 E.  4.  c.  z. 
and  injictments,  and  to  deliver  the  fame  to  the  juftices  of  peace  at  4  E«  4-  3>- 
the  next  feflions  of  the  peace,  &rc.  is  taken  away;  and  by  that  adl  ^^'\  ^^■."'''  ^ 
authority  is  given  to  jullicss  of  peace,  to  award  procefle  upon  all  ^u^J.^"^* 


*-* 
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fuch  prefentments  and  indiftments  delivered  to  them,  &:c.  which  i» 
to  be  intended  of  fuch  as  be  lawfull. 

(6)  Per  breve  de  impri/o7iament\']  Thi5  aft  doth  not  onely  pre- 
fcribe  a  form  for  the  fheiife  to  purfue,  but  giveth  the  party  remedy 
aeainft  the  fherife,  if  he  purfueth  not  the  form  of  the  aft;  for,  Non 
op/ervata  forma  infer tur  adnullatio  aSius. 

(7)  Et  Jicut  diaum  eft  de  'vicecom\  obfer-vetur  de  quolibet  bali'vo 
libertatis.]  Every  bailife  of  franchife,  that  is,  of  leets,  and  views  of 
frankpledge,  which  are  exempted  out  of  the  fherifes  tourn,  and  arc 
the  franciiifes  here  intended* 
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